
D........

I ~ Appendix A for rule amendments.

2 . Thus, an operator _ beco_ subjeet to basic 1'8 repillian on Deeember I, 1993 aad selects
the benchmark rate-settina approtdl must allO choose die belClimllt IpProada if the operator becomes
subject to l'eIUlation of its no....ic tiers at In)' time up until DecendHir I, 1994. Upon expiration of
this one year time frame after iDitiIl rates have been set, the operator can adopt different rate
determination methods for its service tiers.

3 In order to avoid the application of inconsistent r.....qlDlthoda by operaton durin, this early
phase of rate relUlation when initial permitted per chumel charps are beina established, we find the need
to make the rule changes~ herein operative immediltely. Accordingly, we find good cause for
making our amendments to section 76.922~ (b) effective upon publication in the Federal Register. 5
U.S.C. Section SS3(d)(3).

FCC 93-519

.,. i> '(.:J D

MM Docket No. 92-266 j

Released: November 24. 1993

I. Introtluetion

Adopted: November 23. 1993

THIRD REPORT AND ORDER

DOC.'KEJ.fIL.E COpy f{"(·"~!\\\~·'
OR'GIN~'.,:. . .J J !H'

Befo :' F n') 11\ jJ
Federal commu~C~1ss10D

WashiqtOD, D.C. 20554

In the Matter of )
)
)

Implementation of Sections of )
the Cable Television Consumer )
Protection and Competition Act of )
1992 )
Rate Regulation )

By the Commission:

1. By this Dint .....=0*' ("~ 0") we amend section 76.922(b) of the
Commission's Rules to teqUUe Ie operators l'4NIIIIation of both die basic and cable
proeramming services lien to select the same rnedIod ofinitial !'Me replation for both tiers. I

SpecificaJ1y, the~ will require tbIt if an operator subject to rate reauJation for the
rust time selects~ t*-seuiDi appIOIdl for one tier, the operator. must also adoRt
tile benchmark~ for aU other tiers tbIt becoIIIe subject to replation in the same year.2

Similarly, if an operIIDrl to jUlify ntIS for '*~ tier based upon a cost-of-
service showing, the i.IIo sIet a COIt-of-tel'VlCe detenDination On an other
regulated tiers that same)Wl. 'Ibis .....iI_ of IfPIyiDI a consistent rate evaluation
~h across tiers is .... u a~ ...... to .-vent ope1'ltOrS from enPlin, in
retlering and cost-sbiftiDI~ dum. tile iIIitia1 rate-seuiq procell tbat would undennme
the tier neutral rate-setting princaples underlying the benchmark regulatory framework. 3



2

~!i'jI~~__.JWIlmKil. in MM Docket No. 92-266,
_a..-..-. ).

2. In th~ Rate 0rdor, we established a benchmark and price cap approach as the primary
method for settmg the rates of regulated cable services. 4 We based our adoption of this
regulatory regime on an evaluation of its advlfttlleS over traditional cost-of-service regulation.
Under the benchmark approach, existing rates for cable service are compared to a benchmark
that reflects the rates ctiarJed by cable systems that are SUbject to effectIve competition, with a
given number of subscribers, regulated channels, and satellite-delivered signals. Once initial
rates are detennined by comparison to the benchmark, rates are governed on a going-forward
basis by a frice cap mechamsm. The price cap pennits annual adjustments for inflation and a
recovery 0 increases in extemal costs, including propamming costs, costs of franchise
requirements, taxes, and franchise fees. As a "baCkstop" to the benchmark/price cap approach,
we established an opportunity for cable operators to justify rates above benchmark or capPed
levels based on costs. In this regard, we recently sought comment on adoption of unifonn cost
of-service standards for application to this alternative method of rate determination. s

3. The Commission also determined in the 8M, Order that the regulatory framework for
rate regulation based on the benchmark approach should be "tier neutral." In other words, we
stated that we would apply the same substantive standard for calculating reasonable rates for both
the basic and cable prognmmq services tiers. The prlCtical outcome of this approach is that it
achieves a pennitted charge per channel that, prior to adjustments for inflation and external
costs, is the same for all tiers of regulated service. We found this approach to be preferable to
one that would, for example, suppress rates for die basic service tier and allow higher earnings
for cable programming services tiers. In this reaud, we detennined that the potential benefits of
a low-priced basic tier were outweighed by the fact that such an approach would create
incentives for cable operators to move pro~inI to bieber tiers where they would charge
higher rates to the detriment of subscribers. We arlO indiCated that different rate standards for
the basic and cable programming services tiers could significantly increase the complexity of rate
regulation. 6

4. In the BItI..O.aIII, we did not specify wbedJer a cable operator is pennitted to choose
the cost-of-serviee~ for one tier aid till bead!. IrkaJpI'OICb for anOdIer regulated tier,
or whether J?8l8I1eI tmP'... for botb tien is ill .... iIlidal rates. Severil patties
identifi..' led this as a PfCJble- _. RICOIl~~~~c..c.. .. . and we issued.a 1bjIIl fyrtber
~ of PupMI ......("~~_ . . II comment on the matter.
spee=tcally, we requested.~ on w.... · I operators should be permitted to choose
die cost-of-service approICb for one regulated tier of able .-vice and cbe benchmart approach
for another regulated cable .-rice tier, or ..... COMiIreDt tNatmeDt for both tiers is required
in settinc initial rates. W.....vely COIlCIudId .. cIbIe opIIIt.Ol'S should be ~iJat to elect
the same ~1ato., IDDNICII for all npIIted DIn. 1'IIua, if a syltlllD became suIJject to
regulation at the IOcaf level, ... IOUIbt to justify its t.ic service I'IfeS USUI, the benchmark
system, the reasonableness of its cable progranuiIiDg services rates would also be based on the

.~

FCC 93-17'*7,~__~1r:lI .".~

199;),Sf lMAN in MM Docket No. 93-215, FCC 93-353 (released July 16,
(Ju y - . . ").

6 The benchmark formula is bINd on prices that .... IWII1IId ICI'OSS all tiers of ......lltld services.
We indicated in the '.JlIIIr" I "tier neutral" per cIaMDII""rate calculltecl as an aV_IIe of char.
across aU t~ and compiiiiftO die benchmarlc is simpler for cable operaton and replaton to adminiSter
and would dlscourap the shiftinl of proaramming services away from the basic services tier. RIll
QnW:, 8 FCC Red at 5759-60 arid n. 501.

7 StInird Ful1hetNoticc in MM Docket No. 92-266, FCC 93-428 (released Aug. 27, 1993), 58
FR 46m ~ept. 2,1m).



benchmark, if the Commission were considering a complaint ftled against those rates. In
reaching this tentative conclusion, we sought to prevent cable operators from moving more
expensive programming services from the benchmark-reculated tier to the tier regulated by a
cost-of-service showing and ultimately recovering more than compensatory rates. We tentatively
concluded that this was the best way to preserve the tier neutral approach to rate setting adopted
in the Rate Order. g

5. We also requested comment on what procedural ~ui.rements, if any, we should adopt
to provide for coordination between local franchisln' authorities and the Commission in the
event that a cable operator chooses to make concurreDt cost-of-service showin,s before each
jurisdiction. We inquired as to whether we should require that the determination of one
jurisdiction will govern, or be given consid4rable weight in setting rates for the tier subject to
the oversight of the other jurisdiction. We solicited comment on whether cable operators should
be allowed to switch from benchmarking to cost-of-service and vice-yersa. We also questioned
whether we should impose a specific timetable for any sort of "switching" activity that is
allowed. 9

m. C-nS t

6. In response to the Djcd further NPIM~rator commenters unifonnly oppose
enforcement of a consisteat I'IIe appl'08Qh for all tiers. 10 They make four primary
arguments in support of their .poSition. Fint, they ...... that allowing operators to choose
between the different rate-..-., methods for the ctiIID-.t tiers does not pl'Ol11Ote "gamin,"
because the CommissiOil can CODSider overall COlts IIId rates for all regulated services in setting
rates for the cablep~ services tier. Second'. they contend that the Commission's price
cap rules provide a dismcentive to shift costs between tiers. Third, they argue that consistent
rate treatment abandons the Cable Act's dichotomy between local and federal regulation of the
different tiers. Fourth, tile)' believe that nNlUiriJII a CC*i.stent rate-setting approach will promote
more cost-of-service show_.. for the tien for which the cable operator would otherwise have
adopted the benchmark approach. 11

7. Holding the 9IJPOSOe view on this itsue, lIMIIIic.,.uties and one telephone company
support enforcoment of a CGR__ rate-'" .........,IY. Theae commenters araue that such
a requirement will red*C hidden costs puled OIl to ""libels due to "gaming"; lead to fewer
cost-of-service Proceedillls, wbich will only be in...... if the benchmarks overall are
inadequate; and promote tile same initial pemtitted per-ehannel rates on each tier. 12

I hi. at paras. 146-1S2. SII JIIQ Rete Order, 8 FCC led at 5759.

~ Third Furdw NeIM at paras. 146-52.

10 SK Appendix B for a complete list of commenting parties.

11 s., t.L, Commeatl of Cablevision Industries Corp., ... Jl ("Joint Parties") at 11-14; National
Cable Television Association ("NCTA") at 15-17; Tele-Communications, Inc. ("TO") at 4-9' Cominental
Cablevision ("Continental") at 2-5; Media General Cable of Fairfax~, Inc. ("Media GineraJII) at 2
3; Time Warner Emertain.-llt Co., L.P. ("Time W..."); Falcon Cable TV, .... ("Falcon") at 14-
17; Cable Operators and Associations ("Cable Operators") at 6. SIc 11m ReplyComments of Continental
at 11-12; Jomt Parties at 10-12; Time Warner at 6-7.

12 s., c.L, Comments of Municipal FranchisiDi Authorities ("MFA") at 3-7; Austin, Texas, cL. at
("Coalition") at 9-13; National Association of TelecommuDicltions Officers and Advisors ... aI.
("N~TOA") at} 1-12:, New York State Commission on Cable Television ("New York") at S:1;GTE
Service Corp. ( GTE ) at 10-11. S. JWz Reply Comments of Coalition at 15-18; GTE at 7-10.
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8. Commenten' su...ions on procedural requirements were varied in nature. These
sugFstions include: 1) coniolidatiftg all cost-of-service hearings at the Commission; 2) requiring
the sharin. of cost-of-serviee data between the franchising authorities and the Commission; 3)
allowing either the local fraachising authority or the Commission to use the other jurisdiction's
rate determination as bindillg or informative; and 4) requiring notification to all other local
jurisdictions in which the same company has initiated a cost-of-service proceeding for the
purpose of consolidation. 13 The commenters generally advocate imposing some type of time
limitation on a consistent rate Slrueture requirement, sulPsting that cable operators should be
able to switch from one rate-setting method to another after a period of six monthsl4

, one yearl~,
or whenever there is a reasonable basis for doing SO.16

IV. DerWe.

9. After carefuUy cOIlsidering the record befOR us, we atrum our tentative conclusion
that cable operators faclDg regulation of the basic Md clble programming services tiers should
be required to select the same method of initial rate-setting for both tiers. Thus, if a cable
operator's basic service tier becomes subject to ......lItion at the local level (or in some
instances, at the federal level), and the cable opentor selects the benchmark approach, it must
also adopt the benchmark~h if its cable~inl services tier becomes subject to a
complaint at the Commissioll within the same ysr. SillliJaity, if the cable operator chooses to
make a cost-of-service sIIowinl in ~me to "'IUl••l. of tile basic service tier, then the
operator must also maJce • COIt-of-service showial ia i~. to a cable programming services
complaint flied withiJI thIt,.... On balance, we beIieYe this approach is a necessary part of the
tier neutral and rate ave~ principles built ineo die t.lcbmalt system, particularfy because it
eliminates the incentive for cable operators to shift costs among tiers to the detriment of
consumers.

Io. ~irinI ope..-n to select the eilltenniMtion method for all regulated
tiers when initial rates Me beinI set is necessary it bolsters our ability to ensure that
subscribers to all regulated tiers of service pay reuonabIe rates. Asymmetric treatment of the
two tiers would ham~r the ab~ of both local frlBcllisift. authorities and the Commission to
apply the benchlllark: s~ per channel .. ia a coasi.. m&Dfter across tiers. In
particular, operators ..Ie to cIkJoje a cfiIfeI_ n:~~h for each of its cable services
tiers could selectively apply tile bencbmark in • & san would enable the operator to charge
higher overall rates thuI would be allowed if llencbnwk or the cost-of-service
II'I?roach had been~ COBIiItendy across III lien. Specifically, an operator could
retler its services _ its most expensivep~ on the tier regulated by a cost-of
service determination. The operator would tlleil be allowed to charge a per channel rate for the
low cost tier based on the be8cbmark (which is an av....,el rate) that actually far exceeds its
costs for that tier (and, dlUI, the rate it would be able to cbaqe under a cost-of-service
showing). At the same time, die operator may be ~ a 1Iifher-thaD-ben.chmark rate
for the other service tier throuIb a cost-of-setVice , baied on It~her costs for that
tier. The end result would be rates that exceed the reasonableness standaI: set foith in the 1992

.3 .s. t.J.,., Co~ of MFA It 7-8; M.......... Communitf Antenna Television Commission
("MCAfC") at 8; NATOA 1£ 12-14.SMIIm Reply CoIDIDIIItS of JOlllt Parties at 13-14; KBLCOM, ~
Jl. at 1-3; Viacom [ntemational, [nco a~ll.

14 Comments of Falcon at 18.

" S. Comments of NATOA at 11 n.6.

16 s.., G..i... Comments of Coalition at 11-12; Time Warner at 10.
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Cable Act. 17 Thus, we coaclude that a requirement that operators aePly consistent rate-setting
approaches across tiers is needed to uphold the concept of tier neutnlity and prevent cost
shifting, thereby making the process of setting initial benchmark rates work effectively and as
intended. 18 We will, however, review this policy after 18 months to detennine whether it is
necessary and appropriate to serve the purposes for which we are adopting it.

11. Additionally, we note that we are restricting our requirement that operators must use
the same rate-setting method to one year from the dare that the operator first becomes subject to
regulation at either the locaJ or federal level. Thus, after the expiration of its first year of initial
rate regulation on a service tier, an operator is free to adopt different rate detennination methods
for its other service tiers. We take this approach for two reasons. First, we have given
operators the ability to use either of two rate-settinI metbodo~es on the possibility that there
may be some systems for which benchmark: mtes may not proVIde adequate recompense because
of that system's particular cost stNCture. Any sy~ ,s cost stIUcture may vary substantially
over time, however, so that a rate-setting methocaOlOlY that is appropriate at the initial date of
regulation for both tiers of service may not be~ much-later for both tiers of service.
Moreover, after the initial rates have been set for a ner, those rates will change over time,
pursuant to the going forward rules governing rate increases. As this occurs, our concern for
tier neutrality in rates aDd rate-settiDI will likely not be as acute as in this period of transition to
replation.. We recopize that over time, the cost stNCIUre of cable services from tier to tier
may leJitimately evolve to the point where consi_ rile treatment across tiers might be overly
restrictIve. AcconIiDIly. we hive decided to JIUt cable~rs the flexibility to use different
rate-setting methods across tien after the pas... of o. year of initial rate 1'eI\llation so that
bona fide structural and operational changes may be made as rate-making proceeds.

12. We take this opportunity to respond to die specifIC IlJUments that cable operators
have made in support of diJfellllCw treatment of ...... cable PrOgramming tiers. 11le fll'St is
that a tier-neutral-Ippl'OlCh is not necessary to achieve die J08ls of rate regulation. Specifically,
cable commenters contend that as long as replators are entitled to consider a cable system's
overall costs and rates for all regulate(l services, tMn OJM'l'ators will be unable to shift costs from
tier to tier. 19 One~r suaests that die COIIIIIUIIion should require any pperator who
elects cost-of-service u.t8IeDt orthe DOn-basic tier to demonstrate that its ovei'all return for
both basic and cable propamminl services is reasonable.~

13. We acknowledae that, in reviewinc the cost-of-service showings made by operators
for cable services. regulatOrs will need to examine how costs are allocated among the regulated
tiers. We have adopted and are in the process of developing additional cost allocation roles that

17 Indeed, in tbe fiM~~••• s-.d til. one reuon for the adoption of tier
neutrality was to eli ., v¥ ~r 0I*'*fS to 11IO,. .-vices to odler tien where they could
char,e relatively h ~ .idIout neceuarily QOITIIPOndillJ biaher costs. s. Fiat Order 00
~~ in MM DocUt No. 92-266, FCC 93-421 (releaSed August 27, T993) at par!:31. *
~ at para. 196.

18 We have adoP!Id ...~. to add.. C8IICII8I of cost-shifting in odler reau1ltQry
contexts. SIc, c...L, • • .. • S FCC RCCI 6786, 6819
weCo 271~Qql..., , v

, 988 F.2d 174 (D.C. Cu. 1993) (Commission l-or- in, rule to .liminate incentive
for I.ocal exchange carriers to shift costs from affiliates subject to price cap regulation to rate of return
affiliates).

19 Joint Parties Comments at 12; Continental Cablevision Comments at 4; Media General Comments
at 3.

2lI Continental Cablevision Comments at 4.
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will help to accomplish this goal. 21 However, even with cost allocation roles in place, the
Commission, in ev~uatint a cost-of-service showinl for non-basic service, cannot call into
question the rates charged for basic service without undermining the Cable Act's shared
jurisdictional scheme. Basic tier rates generally are regulated by local franchising authorities.
Therefore, in most instances, even where we uncover unreasonable cost-shifting, we could not
compel the operators to justify their rates across all tiers and adjust them accordingly. 22

14. The second argument made by cable commcnters has to do with the creation of roles
that remove incentives for cost-shifting. Specifically, cable commenters argue that they have no
incentive to manipulate the rate process unC:ler the Commission's price cap regime. Specifically,
they allqe that slftce operators can passt~ PfOllMlmmc costs directly to subscribers as
external to the benchmark '-5, tbey can effectively RlCOver such costs without having to shift
them disproportionately to the tier regulated by cost-of-service. 23 They also observe that if an
operator attempts to lower its procramming costs on the basic tier, the Commission's external
price cap adjustment roles require the operator to decrease the price of its basic service to reflect
the reduction in costs. 24 Thus, operators believe it is not possi6le for them to manipulate costs
between tiers under price cap rate regulation.

15. These UJUments address the ability of operators potentially to manipulate the rate
process in the context of our future price cap repae, but they do nOt address the probability that
operators might en.. in sucII practices now, while iDidal rates are beinS set. We believe that
a tier-neutral approacll is iBqIortIuat to dimiaish aay -.mve or opportunrty for operators to
manipulate the initial rate-.... process to wanaat die adoption of a requlrement of consistent
rate approaches as a !IOlutioR to tile problem. As tile ... operators suggest, the future price
cap regime may effectively prevent operators from shiftiaI basic service programminl costs to
the non-basic tier. As we ... expenence in rate ...1IIiOn, we will reevaluate our position in
light of these arguments. Par the time beiDa, howeY«, we will require consistent rate
approaches across tiers to guard apinst cost-shiftinI retiering strategies that subvert the initial
rate-setting process.

16. We are also not PeI'SUIded that consi_ ........ abandons the Cable Act's
dichotomy between local alii federal regulation of die dilreftlllt tiers, as cable operators allege.
We have previously rejected the argument that the statute requires dUferent substantive rate-

11 ~ CQst-of-Seryiq Notice IYR[I at note S.

12 If we required Qperaron electina cost~f-service for the upper tier and benchmark fQr the lQwer
tier tQ justify their Qverall reIW1I for bOth basic and cable PfOll'llDlD1Dl.• lservices, as CQntinentaJ
Cablevlsion sugests, we would IIktively be impotiaIa • COIi-of-lirVii:e slanina for both services. NQt
Qnly WQuid this be ODd........ jurisclic:tion of die local ftaDcbilina authority to repallte rates, but it
WQuid also be second~_ "lIItbority's benchmIrt lDIIysis. 11ie Cable Act vests in franchisinl
authQrities the pri~ respoasibilky to replate basic rates and Qnly in limited instances dQ we regulate
basic rates. SGc 8. Or. at para. 55.

23 NcrA COIll1llelltl • 16; TCI eo_ II 8. W. NjIct Ta's arpment thll the Commission's
prQposed solutiQns to the "...... problem co. "~dOllto~ editorial control Qver the
placement Qf pro...~:-" TCJ COIftIDeDII 81 8. To" __ rlalt TCI rllSel First Amendment
concerns, we bave found b r-. replalion UDder the 1_Clble Aa UIIlt to COnteftt-neutral

§Stancl;;.:r:.~===;i~~~_. . II· ·....n........~(l ).
. s .~~_~, Civil Action No. 92-2292, slip op. at 13 (p.D.C. Sept. 1 , 1oliii II erate teIU anon provisions of the 1992 Cable Act are compatible with the First

Amendment).

14 TCI CQmments at 16.
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setting standards. U As we have observed before, the Cable Act establishes different procedural
regulatory schemes rather than a dichotomy of substantive rate standards for the regulation of
service tiers. Accordingly, the statute's procedural dichotomy doe,s not require that we allow
cable operators to pick and choose substantive rate-setting standards.

17. Cable commenters also have not demonstrated that requiring consistent rate-setting
across tiers will increase the number of cost-of-service showings made either at the Commission
or at the local level. Indeed, other commenters contend the opposite. 26 We expect cable
operators to submit cost-of-service showings in every case where such a showing is essential to
ensure that systems are allowed to recover their costs plus a reasonable return. Furthennore,
even if consistent rate treatment were to produce a greater number of cost-of-service
proceedings, the preservation of the tier neutral benchmarlc system and the protection it affords
subscribers (i&c., elimination of the incentive for operators to shift costs), outweighs the
administrative burden posed by such additional proceedings.

18. In essence, the cable operators urge us to allow them flexibility to pick and choose
between benchmark and cost-of-service regulation in Older to enable them to maximize total
revenues derived from all replated tiers. However, as we have noted v.reviously in this docket,
there is no ..constitutioMJ or statutory requirement tlllt 1Ile Commission s regulatory scheme
must enable cable operators to select the option tlla ..ami%es their financial position... 27

Moreover, as discussed alMwe, the cable openators' f'IOI'OSal would undennine our policies
regarding tier neutrality and cost shiftin" which are designed to protect consumers from
excessive rates. We therefore will requare cable .,rators to use a consistent method of rate
setting for all regulated tiers durin, the ftrSt year Of reJUlation.

19. For an~ cable operators that have become subject to reJUlation of basic or cable
programming servtces and have filed rate~ before the effective date of the
amendment to Section 76.922(b) adopted .', we wiD apply the following procedures. Where
the cable operator has become $Object to ~Ittioft OIl only one tier, the operator is bound to
select the same rate-~ approach for all adler tiers that become subject to regulation within
one year of the date of initial regulation. Any such cable operator will have thirty (30) days
from the effective date of this ]]ijnlR It 0 to cha.ap a rate-setting justification fded prior to the
effective date of this order. In such cases, tile ....Ikd~ will govern initial rates as of the
date it is fded. In this cimlmstanee, the opetItOr III&)' rely, If it chOoses, on its initial rate
justification to justify its rates from S~ber 1, 1993, (when potential refund liability would
begin) until the date of its aaeaded filing. Where a cIbJe operator bas already filed
justifications for both bilk MIl cablepro~ _fic:e tiers, and bas seleCted different rate-
setting approaches for tiers of service, we wiD teqIire such operators to establish
consistent rate-settinI for the period:ei.. on tile effective date of this order.
Specifically, in such cases, .. operator must reftJe (30) days of the effective date
of this order, the rate-~ approach for one of die tiers, this rate-setting election will
govern initial rates for tbIt ... as of the date it is t1IId. As in the fU'St circumstance described
above, cable~ wllolllve filed~~ Jusdtk:aUons may rely on those initial
rate justifICations to jUltity .... ftom September 1, 1993, until the date of their amended filings.

20. Finally, becaule we are not requirinc COIIIi-.at rate justification indefinitely, we
perceive no need to adopt niles today to ~vem tile~ of cost-of-service data among
franchising authorities or between franchising authorities and the Commission. Rather, as we

l' s.. Rate Order, 8 FCC Red at 5875-76; Fint Order OD BIcoasideratiQQ at paras. 31-36.

~ SIIIYIltI note 12.

~ SIc Memor~wp~ Order aud furtbcr Notice Qf Premo. RulemakjQI in MM Docket
No. 92-266, 8 FC Red S, (1993).
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stated in the Bale ~r at para. 149, we will review the franchising authority's cost-of-service
detennination on appell pursuant to Section 76.944 of our rules to detennine if there is a
rational basis for that deCision. To resolve any unitonnity problems, if there is a complaint on
file at the Commission retarding cable programmiAI services tier rates at the same time an
appeal is moo, we will endeavor to consider the complaint and the appeal simultaneously. We
will. however, reverse the franchising authoritY.'s detenaination, and remand the case to the
franchising authority, only if there is a misapplication of an existing Commission rule or
policy. ~8 If the CommiSSIOn makes a detenniAation qn a cable programming services complaint
based on a cost-of-service showing, the local franchisu-a authority should use the analysis
developed by the Commission with respect to the allocation of costs among tiers when evaluating
any subsequent cost-of-service showing for the basic tier.

IV. Admipipntiyc Matters

21. Pursuant to the Replatory Flexibility Act of 1980, the Commission's final analysis
with respect to the Third Bgort and Order is as follows:

Nmi agd gu......., =..' : This Ktioa is taken to Ptese.rve the integrity of the tier
neutrality and rate ave prutClP u"r1Y~die benchmark regulatory approaCh
established in the Rrput and Order and furtbcr gtjg; of PnQ>se4 Rulemakjnc in MM Docket
92-266.

SummllQ' of isgs AT by rom... in I I a: to die ~tial Rcpl''OQ FJeWpility
Agb:sis: No comments were received in response to requestorComments to the Initial
Regulatory Flexibility Analysis.

SilPiticam '1'fJJW1i,v.':~~,wi 'li1f1'!!.t: 'The Commission considered and rejected
allowing cable operators to c~se~ erent rate-semng methods across tiers when establishing
initial rates.

v. O....... C...,.

22. Accordingly IT. OaDEllED diM, ..... to autho~~ in Sections 4(i),
4{j), 303(r), and 623 of *' CoauDulliWioas Act Of 1934, as ......., 47 U.S.C. Ii I54(i),
1540), 303(r), and 543, tbil1bircI Reoort aDd Order IS ADOptED amending Part 16 of the
Commission's rules, 47 C.F.R. Part 16, as indicIted in Appendix A.

23. rr IS PVa1BD ODam tbIt, die sec~ sba11 send a copy of this 'Third
Report and Order to die CbiII COUPIeI for Advocacy of die Small Business Administration in
accordance with~ 603(a) of the Replatory Flexibility Act. Pub. L. No. 96-354, 94
Stat. 1164, 5 U.S.C. -,.- 601 1& ag. (1981).

~ Althou,h this may on occaion result in different resolutions of question of fact by the
~o~i~ion and the local frlDChisin. authority, this is a result contemplated by the Act In creatinl a dual
JUrisdiction replatory scheme for cable rates. Moreov.., "'e antic:ip. that in most cues the second
regulator will be infOrmed by the decision reached by the fint repfator. '
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24. IT IS FUR1'HER ORDERED that the requirements and regulations established ip
this Third Re.port and Order shall become effective upon publication in the Federal Register.·

9

FEDERAL CO~CA1JON.S COMMISSION

~~~C~
Acting Secretary

29 For reasons set forth in note 3 UtI. we fiDel pel cause for makin, our amendments to Section
76.922 (b) effective upon publication in the Federal Rilister. SJI S U.S.C. Section SS3 (d) (3).
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APPENDIX A

Part 76 of Title 47 of the Code of Federal Regulations is amended to read as follows:

Part 76 Cable Television Service

I. The authority citation for Part 76 cOftCinues to read as follows:

AUTIIORITY: Sees. 2, 3, 4, 301, 303, 307,308, 309,48 Stat., as amended, 1064, 1065,
1066, 1081, 1082, 1083, 1084, 1085, 1101; 47 U.S_.C. Sees. 152, 153, 154,301,303,307,
308, 309, 532, 533, 535, 542, 543, 552 as amended, 106 Stat. 1460.

2. Seetion 76.922 is amended by revising paragraph (b)(1) to read as follows:

§ 76.922 Rates for the buic service tier aad phle IfOJpmmipl services tiers.

* * * * *

(b) * * *

(1) The pennitted per channel charge on the iaitial date of regulation shall be, at the election of
the cable operator, either: (1) a chaige detennined ~rsuant to a cost-of-service proceeding; or
(2) the c~e specified in subsection (i),(ii), or (iii) below, as applicable. Provided, however,
that if withiit one year of becomm, subject to initial relUlation of one service tier, a cable
operator becomes subject to iDitial replation of aaodIer service tier or tiers, tlte cable operator
must elect the same medtod of detenninin. the penaiUed per chaDnel charge for all regulated
service tiers. The cable operator must matntain a consistent method for detennining the
pennitted per channel chaip across all service tiers for a JJ.Criod of one year from the date that
the cable operator rust becOmes subject to regulation on either the basic service or cable
programming services tiers.
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APPENDIX B

COMMENTS

MM Docket No. 92-266

Austin. Texas. ~ ~
Cable 9t>erators and Associations
Cablevislon Industries, d... il
Community Antenna Television Association
Continental Cablevision, Inc.
Falcon Cable TV, ~ il
GTE Service Corporation
Massachusetts Community Antenna Television Commission
Media General Cable of FaiIfax County, Inc.
Municipal Franchising Authorities
National Association of Telecommunications Officers and Advisors, ~ il
National Cable Television Association
New York State Commission on Cable Television
Tele-Communications, Inc.
Time Warner Entertainment Co., L.P.

REPLY COMMENTS

Austin, Texas, e1.. &l
Cablevision Industries COIp., e1.. &l
Continental Cablevision, Inc.
GTE Service Corporation
KBLCOM, e1.. il
Media General Cable of Fairfax County, Inc.
National Cable Television Association
Time Warner Entertainment Co., L.P.
Viacom International, Inc.
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