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SUMMARY

Metricom, Inc. supports those comments that encourage enhanced

opportunities for small businesses and other designated entities to

participate in the auction process. The Commission should adopt an

alternative-standard definition of small business that includes a

number-of-employees standard. To assist small businesses and other

designated entities to participate in PCS auctions, the Commission

should set aside frequency bands C and 0 for designated entity

bids. Additionally, the Commission should offer designated

entities tax certificates, installment payments, delayed payments,

royalty paYments, reduced upfront payments and deposits, distress

sales and bidding credits. Declining to establish minimum bids and

eliminating financial showings for designated entities, or

alternatively allowing designated entities to certify their

financial qualifications, will further assist designated entities

to obtain spectrum.

The Commission should apply its auction procedures to the

Automatic Vehicle Monitoring (AVM) service since it has proposed to

assign frequencies in the service on an exclusive basis.
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In the Matter of

Implementation of Section 308(j)
of the Communications Act
Competitive Bidding

lilLY COKKBHTS OJ' MITBICOK, INC.

Metricom, Inc. ("Metricom"), by its attorneys and pursuant to

Section 1.415 of the Commission's rules, submits its reply to

certain comments filed in response to the Notice of Proposed

Rulemaking in the above-captioned proceeding ("Notice") . Y

Metricom is a young, rapidly growing, technologically innovative

company based in Silicon Valley, California. Metricom develops and

manufactures various types of sophisticated radio frequency

transmitter and receiver systems operating pursuant to Part 15 of

the Commission's Rules and Regulations. Metricom's frequency-

hopping spread spectrum systems are at the leading edge of

technology. Metricom's Reply Comments focus on two issues raised

in the Notice: (i) procedures intended to enhance the opportunity

for small businesses, rural telephone companies and businesses

owned by minorities and women (jointly "designated entities") to

participate in the auction process; and, (ii) the application of

the auction process to the AVM service.

VFCC 93-455, released October 12, 1993.
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I. PCC Should Provide An Opportunity for small Businesses
And Other D••ignated Entities To Participate In The
Auction Proc••••

Metricom supports those comments that encourage enhanced

opportunities for small business and other designated entity

participation in the auction process.

A. PCC Definition Of small Busine.s Should
Include A Number-ot-Employ••• Standard.

In the Notice, the FCC seeks comment on whether it should rely

on the SBA's definition of small business. The SBA defines a small

business in two ways. If the business: (1) has a net worth not in

excess of $6 million with an average net income after federal

income taxes for the two preceding years not in excess of $2

million; or, (2) employs 1,500 employees or less. Y

The FCC's Small Business Advisory Committee ("SBAC" )

recommended that the FCC adopt the SBA's definition. 11 A

definition that contains a number-of-employees component may well

be more meaningful because, for a capital-intensive start-up

industry such as PCS, it is unrealistic to anticipate that a

company which meets a relatively small net worth standard has any

possibility of developing, constructing and placing in operation

even the most limited PCS system. At the same time, inclusion of

a number-of-employees standard in the definition will also allow

the definition to be broad enough to encompass companies with the

YNotice, para. 77; Report of Small Business Advisory Committee
("SBAC") to the Federal Communications Commission, Gen. Docket 90
314, filed September 15, 1993 ("SBAC Report"), p. 20.

~SBAC Report, pp. 21-22.
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minimum wherewithal to implement a facilities - intensive service

like PCS while easily excluding the behemoths against whom those

companies must compete.

The SBA threshold of 1,500 employees, moreover, is not too

high and should be adopted by the Commission for use with PCS. The

"small" companies which are large enough to have any chance to

compete for spectrum with the giants of the industry might have

several hundred employees while the giants will have well in excess

of 1,500 employees.

B. To Assist small Businesses ADd Other
Designated Entities To Participate
In pes Spectrum Auctions The
Ca.aission Should Set Aside
Prequency Bands C and D Por Bids
Pram Designated Bptities.

Metricom supports the set aside of PCS Bands C and D for

designated entities.~ A set aside is of vital importance to many

small businesses and other designated entities since these entities

lack adequate capital to bid against large well capitalized firms

for spectrum in non-set-aside bands. A set aside will enable

designated entities to fully participate in the auction process

because it will make it much more likely that they will compete for

spectrum against firms of equivalent size and capitalization.

Small businesses and other designated entities should be

permitted to submit a single bid for all frequencies in both blocks

4/
-~ Comments of The American Wireless Communication

Corporation, p. 19; Comments of Iowa Network Services, Inc., p. 11.
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C and D in a particular geographic area. ~ This will enable

designated entities to acquire enough spectrum to compete

effectively with more highly capitalized entities who are able to

acquire combined frequencies in non - set - aside spectrum bands.

Entities which are not designated entities must not be permitted to

bid for combinations of frequencies that include the set-aside

bands.~1 Otherwise, Congress' goal for the set-aside bands, to

assist designated entities to acquire spectrum, would be

frustrated.

C. The PCC Should Extend Its Tax Certificate
Policies To Small Businesses ADd Other
Designated Entities.

The Commission should issue tax certificates to defer federal

taxation on any transaction involving the transfer or assignment of

stock or FCC licenses to or from a designated entity. II The

Commission should also issue tax certificates to incumbent users of

the 2 GHz spectrum who are paid by designated entities to relocate

to another part of the spectrum.~1 This would lower the costs to

designated entities to relocate incumbents in the 2 GHz band. The

Commission should issue tax certificates for transactions involving

designated entities regardless of whether the transactions involve

~Joint Comments of Rocky Mountain Telecommunications
Association and Western Rural Telephone Association, pp. 21-22.

~ Id. at 22.

Ilcomments of the Alliance of Rural Area Telephone And Cellular
Service Providers, p. 5.

§/~. ide
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Bands C and D. 2/ The availability of tax certificates will enhance

the ability of designated entities to participate in the auction

process and provide communications services by making it easier for

them to attract capital. The issuance of tax certificates in

connection with the costs of relocating existing users of the 2 GHz

spectrum is of particular importance for PCS since such costs are

expected to be high.

D. The FCC Should Provide Preferential Payment
Plans For Designated Entities Participating In
The Bidding Process, The.e Plans Should Be
Available For De.ignated Entities In
COnnection With All PCS Frequency Blocks.

Metricom supports those comments that advocate the availability

to designated entities of such preferential payment plans as

installment payment plans, delayed payment plans, royalty payment

plans, reduced upfront payment/deposit plans and distress sales.

1. Installment Payments

The Commission should make installment payment plans available

to designated entities regardless of whether a designated entity

purchased frequencies in the C and D Bands.'o/ Small businesses

and other designated entities should be permitted to pay for their

VComments of The American Wireless Communication Corporation,
pp. 23-24.

llVTh .. .e vast ma]Or1ty of comments support 1nstallment payments
for designated entities. ~ Comments of The People of the State
of California and the Public Utilities Commission of the State of
California, p. 4; Comments of The America Wireless Communication
Corporation, p. 21.
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spectrum over the license term. 11I Metricom opposes the notion

that all bidders, not just designated entities, be able to purchase

spectrum using installment payments. lY A universal ability to

use installment payment plans would defeat the purpose of

installment payments which is to increase the opportunity for small

businesses and other designated entities to compete for spectrum

with larger, well capitalized firms.

2 • Delayed Payments

Designated entities should have the option of making interest

only payments in the first years of the license term, followed by

interest plus principal payments for the balance of the license

term, or interest-only payments for the full term with a balloon

payment at the end of the license term. 13/ Moreover, the first

installment should not be due until one year after the licensed

facility is placed in operation. This will enable small businesses

and other designated entities, who often lack adequate capital, to

compete effectively with larger highly capitalized firms during the

initial start-up years.

11IComments of the Alliance of Rural Area Telephone And
Cellular Service Providers, p. 4.

lYcomments of the Cellular Telecommunications Industry
Association, p. 26, n.62.

WComments of American Wireless Communication Corporation,
p.22.
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3. Royalty payments

Royalty payment plans should be available to designated

entities in addition to installment payment plans and delayed

payment plans. Making available a royalty payment plan will enable

those entities who have particular difficulties in obtaining

capital to enter the communications arena and compete. Designated

entities participating in royalty payment plans will have no

incentive to be less productive than they would be if they were not

participating in such a plan. Designated entities must satisfy

their investors; designated entities will want profits to be as

high as possible so that investors' receive as high a return as

possible. Making a royalty payment plan alternative available to

designated entities is particularly appropriate for new services

due to the high risk involved in introducing a new service, and it

is most appropriate for PCS because of the high cost of removing

incumbent users from the spectrum.~

4. Upfront payment. ADd Deposits

The Commission should accept a reduced upfront payment/deposit

with respect to small business and other designated entities. fV

These entities have difficulty obtaining adequate capital to

support the larger upfront payments or deposits required of larger

firms. Allowing designated entities to submit reduced upfront

WComments of The Alliance Of Rural Area Telephone And
Cellular Service Providers, pp. 4-5.

~~ Comments of The People of The State of California And
The PUblic utilities Commission Of The State of california, p. 3;
Comments of Corporate Technology Partners, P. 8.
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payments and deposits will enlarge the pool of entities that can

participate in the auction process. This is particularly true in

heavily populated areas where up front payments/deposits are

expected to be highest. '61

Alternatively, designated entities should be required merely

to demonstrate (by commitment letters from banks, bank letters of

credit, loan documents or other similar mechanisms) their ability

to pay, rather than actually tender, the upfront payment required

to qualify to participate in the auction process. W This is

acutely important to small businesses since requiring them to

deposit an upfront payment with the Commission prior to bidding and

wait, even a few days for a refund if they are unsuccessful,

needlessly constricts their already meager cash flows.

5. Distress Sales

Designated entities who are unable to make their installment

payments should be able to take advantage of the Commission's

distress sale policies by selling their licenses at distress sale

prices to other designated entities. 18/ This will allow the

designated entities holding the licenses to recoup a portion of

their investment if they are unable to implement their planned

services. It will also make it easier for designated entities to

raise capital since investors will have an opportunity to recoup a

~~ Notice, para. 103.

~eomments of Duncan, Weinberg, Miller & Pembroke, p.e., p. 3;
Comments of Alliance Of Rural Area Telephone And Cellular Service
Providers, p. 8-9.

llVcomments of Corporate Technology Partners, p. 5-6.
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portion of their investments if the system cannot be implemented.

Distress sales will also provide an excellent opportunity for other

designated entities to obtain spectrum they might not otherwise be

able to afford if the spectrum was made available to non-designated

entities.

B. The co_ission Should Bstablish Biddinq
credits For De.ignated Bntities.

The Commission should establish bidding preferences in the

nature of a "bid credit" or "bid multiplier" for bids by designated

entities for non-set-aside .1Vspectrum. While a bid

credit/multiplier would increase a designated entity's bid by a

predetermined amount, it would still require the designated entity

to pay only the amount it actually bid if the designated entity's

bid wins. In this manner designated entities could better compete

with larger entities for spectrum in the non-set-aside bands.

Metricom favors increasing designated entity bids for non-set-aside

spectrum by 25%. W

P. The co..ission Should Eliminate Financial
ahowinqs For Desiqnated Entities;
Altenatively, The co_ission Should Permit
a..ll Bu.ine••e. And Other Designated Entities
'1'0 Certify Their Financial Qualification••

The commission should not require financial showinqs of

designated entities in connection with auctioned spectrum. By

lVComments of Cook Inlet Region, Inc., p. 30-32; Comments of
Chickasaw Telephone Company, p. 6; Comments of Association Of
Independent Designated Entities, p. 7; and Comments of American
Wireless Communication corporation, p. 19-21.

~Comments of Association Of Independent Designated Entities,
p. 7.
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providing frequency set-asides and preferential payment plans for

designated entities, the Commission would recognize the need

designated entities have for special assistance to compete for

auctioned spectrum. Alternatively, if the commission continues to

require financial showings, a designated entity should be able to

self-certify its financial qualifications by submitting an

investment banker's letter in support of the entity's business

plan, and disclosure of the applicant's internal funds and bank

commitments. llI

G. The co..ission Should Not
I.tablish Minimum Bids.

The Commission should not establish minimum bids; instead, it

should allow the marketplace to determine what each frequency

assignment is worth, in both set-aside and non-set-aside bands.~

Where minimum bids are set higher than market value, small

businesses and other designated entities will be severely

disadvantaged since they have limited funds for spectrum

acquisition. Of particular concern are rural and outlying areas

where demand for spectrum is expected to be relatively light and

the resulting bids lower. Forcing designated entities to pay more

than market value for spectrum will result in their placing fewer

bids and acquiring less spectrum. with less spectrum, they will be

Wcomments of American Wireless Communication corporation, pp.
29-30; SBAC Report, p. 12.

~~~, Comments of Arch Communications Group, Inc., p.
13; Comments of Callcell Wireless, Inc., p. 17; comments of Bell
Atlantic Personal Communications, Inc., p. 13; Comments of Alliance

P~'n"r,' mments
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less able to compete with better capitalized companies which

acquire greater amounts of spectrum.

II. Auc'tioll Procedures Are Appropriate For Automatic
yehicle Mollitoring (AVM> service.

Auction procedures should be used for wide band AVM services.

The Commission has proposed to assign frequencies for wide band

large area AVM systems on an exclusive basis. This will result in

Congresssince

potential wide band AVM service providers filing mutually exclusive

1i i . d . 23 n4 Japp cat ons for w~de ban AVM serv~ce.~~

requires that mutually exclusive applications for licenses be

allocated by means of the auction process, auctions must be used

for AVM services.~

Moreover, wide band AVM licensees, which are providers of

commercial service to subscribers for compensation, will be the

principal users of the band. 261 Metricom understands that

government use of the band is by Navy shipboard radars. Metricom

~Although the Commission is proposing to assign wide band AVM
frequencies on an exclusive basis only for five years, mutually
exclusive applications must be filed for the initial five-year
exclusive assignments. ~ Notice of proposed Rulemaking,
Amendment of Part 90 of the Commission's Rules to Adopt Regulations
for the Automatic Vehicle Monitoring Systems, PR Docket No. 93-61,
8 FCC Red 2502, (1993).

~The AVM service shares the 902-928 MHz band with government
users, who are primary in the band, and ISM users, who are
secondary in the band. The AVM service is tertiary in the band.
Part 15 devices also use this band. Thus, wide band AVM licensees
will not have exclusive use of the 902-928 MHz band. Wide band AVM
licensees will, however, have exclusive use of the band vis a vis
other AVM licensees and this exclusivity is SUfficient to bring AVM
within the auction requirements of the statute.

~~ Notice, para. 145, n.153.

~~. Comments of Pactel corporation, p. 12.
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further understands that this use occurs only periodically during

naval exercises and in limited coastal areas. Since the 902-928

MHz band, thus, is principally used for service to subscribers for

compensation, Congress requires that the band be sUbject to

auctions.

CONCLUSION

WHEREFORE, it is requested that the Commission adopt the

recommendations requested above.

Respectfully sUbmitted,

METRICOM, INC.

By

Ginsburg, Feldman and Bress,
Chartered

1250 Connecticut Ave., N.W.
7th Floor
Washington, D.C. 20036
(202) 637-9000

November 30, 1993
Its Attorneys
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