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Before the m
FEDERAL COMMUNICATIONS COMMISSION 30&
Washington, D.C. 20554 ) R

MM Docket No. 93-264

e,
In re Applications of

FRANK B. DUROSS File No. BPH-920512MC

NEW HORIZONS BROADCASTING PARTNERSHIP File No. BPH-920513MF

KENNETH F. ROSER, JR. File No. BPH-920513MI

KEVIN O’KANE File No. BPH-920514MK
For Construction Permit
for a New FM Station on Channel 250A
in Whitesboro, New York

To: Administrative Law Judge
OPPOSITION TO MOTTON TO STRIKE

Kevin O’Kane ("O’K"), by his counsel, herewith submits ﬁis
opposition to the MOTION TO STRIKE, filed by Frank B. DuRoss
("DuRoss”) on November 18, 1993. 1In support whereof, the follow-
ing is stated:

1. DuRoss seeks to have 0’K’s claim to current and past
local residence stricken on the grounds that O’K failed to pro-
duce any documents to demonstrate his claim to residence in
response to the Standard Document Production ("SDP"). DuRoss
states that O’K "could have produced some documentation, such as
a copy of his current driver’s license (if he has one),}a voter’s
registration card or a copy of a bill or invoice that would show
his current or past addresses.”

2. The SDP, of course, calls for the production of "repre-
sentative documents relating to enhancement credits and prefer-
ences sought by the applicant’s principals for 1local

residence ...." There is no specific requirement as to what
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documents are deemed sufficient to meet the requirements of this
provision. Certainly the Integration Statement submitted by O‘K
provided the required information as to residency. Further, O’‘K
submitted a copy of his .financial statement (which is included in
Exhibit 1 to the Motion to Strike), containing his residence
mailing address. While DuRoss may feel that this is inadequate,
it still meets the technical requirement that "representative"
documents be produced. 1In any event, O’K disagrees with the
contention that "Mr. O’Kane has failed to produce any documents
to demonstrate this claim...."

3. Nevertheless, O'K does agree that he could have produced
additional representative documents which would have provided
more sufficient proof of his residency. The fact is that O’K was
in the process of assembling such documents but simply did not
have them to counsel in time for the production order deadline.
Those documents, which include the deed for O’K’s claimed resi-
dence, are attached hereto as Exhibit 1.

4. Regardless of the sufficiency of 0’K’s compliance with
the SDP, the proper remedy for DuRoss under the rules was to make
a Supplemental Document Production Request under Section
1.325(c)(3) of the Commission’s Rules. Indeed, that section of
the rules specifically contemplates the instant circumstance,
stating "Supplemental requests for documents based on materials
exchanged pursuant to the Standardized Document Production Order
and Standardized Integration Statement must be filed no later
than ten days after those standardized exchanges."” 1In fact, to
be technical, O’K could refuse to produce any additional documen-

tation of his residency because DuRoss has never filed the re-



quired Supplemental request, much less done so within the pre-
scribed ten day period. Nevertheless, in the interest of avoid-
ing needless litigation, O’K has produced the documentation set
forth in Exhibit 1 hereto.

5. Furthermore, in the Commission‘’s Memorandum Opinion and
Order, FCC 91-154, released May 15, 1991, the Commission stated,
at F.N. 3, "With further regard to the standardized document
production order and integration statement, we agree with the
FCBA’s comment that disputes over the sufficiency of an exchange
should not be elevated to a question of whether an applicant
should be dismissed."

6. In filing a Motion to Strike 0’K’s claim for credit for
local residency, DuRoss has elevated the dispute over the suffi-
ciency of the SDP exchange beyond what the Commission intended.
The rules are not to be used as a lever to obtain an advantage
over a competitor. The rules are to be used to expedite the
process of discovery and limit the Presiding Judge’s involvement
as much as possible. This would have been accomplished by DuRoss
making the required Supplemental production request. By filing
his Motion to Strike, DuRoss has unnecessarily involve the Pre-
siding Judge in the discovery process and thus thwarted the
purposes of the new discovgry rules. The Motion to Strike should

be denied.

Respectfully submitted,

Law Offices KEVIN O’KANE
JAMES L. OYSTER
Rt. 1, Box 203A

Castleton, VA 22716 By
(703) 937-4800 James L. Oyster
November 30, 1993 Counsel
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FEDERAL COMMUNICATIONS COMMISSION

LOW POWER TELEVISION / TELEVISION TRANSLATOR
BROADCAST STATION CONSTRUCTION PERMIT

Keith A. Larson

KBVIN O'KANE Chief, LPTV Branch
RR 2, BOX 73,BURLESON RD Video Services Division
MUNNSVILLE, NY 13409 ¥ass Nedia Bureau

Grant Date: “.m—as

Call sign: W12BZ . This permit expires 3:00 am.

local time 18 months after

Permit F{le NO.: BEPTVL-880624UN ) grant date specified above

This permit modifies Permit No.: JAQO702RJ

Subject to the provisions of the Communications Act of 1934, as
amended, subsequent acts and treaties, and all regulations heretofore
or hereafter made Dby this Commission, and further subject to the
conditions set forth in this permit, the permittee 1is hereby
authorized to construct the radio transmitting apparatus herein
described. Installation and adjustment of equipment not specifically
set forth herein shall be in accordance with representations contained
in the permittee's application for construction permit except for such

modifications as are presently permitted, without application, by the

Commisgsion's Rules.

This pernit shall be automatically forfeited if the station 4is not
ready for operation within the time specified (date of expiration) or
within such further time as the Commission may allow, unless
completion of the station is prevented by causes not under the control
©of the permittee. BSee Sections 73.3598, 73.3599 and 73.3534 of the
Commission's Rules. ' :

Equipment and program tests shall be conducted only pursuant to
Sections 74.13 and 74.14 of the Commission's Rules.

Name of permittee:

KEVIN O'KANE

Station Location:

NY=-ROME

Frequency (MHz): 204.0 - 210.0 Offset: 2ero

Channel: 12
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Contract to Purchase
30 Ave, (R1.48 8

Subsidisry of Arthur L. Pratt Enterpriseas Inc. Telophone: (316) 3830380

THIS IS A LECALLY BINDING CONTRACT - YOU ARE ENTITLED TO SEEK COMPETENT LEGAL ADVICE. COMMISSIONS
Ol PEES FOR REAL ESTATE SERVICES TO BE PROVIDED ARE NEQOTIABLE BETWEEN REALTOR AND SELLER.

o Kevin O'kant of 3649 % Q Raad Corerovia_NY
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Promises ars owned by
For a more specific description reference is hereby made
10 dsed(s) covering sald premises.
1. Fistures and Ciher
: A inciude, free and clear of all liens, mofthmmlumdnuitmifprmﬂyonthc

channm shall

mhu. sll lighting fixtures, heuting and plumbing fistures vindow and door shades, screens, venstian blinds,
norm windnwe.and donts, window valancas, curtaing and drappery reds, grrage door opener, fireplace screens,
chandeliers, awnings, linoleum floor coverings, wall (o wall curpeting, tetevision aniennas and other anterinas and
Iudoh wires, electric waler pump, sump pump, hot water hester, water sofiensr, kitchen sink snd disposal unit,
. toms inciuding dishwasher, Oven and range, exhsust fans, ventilstors, sir conditioners, sl other items of

it and personal property aitached (o the buildings anc wsed in connection thesewith and all fences and used
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o Sl depes hhlduil the scoeptance of this offer at which time ay nots or check shall be converted 10 cash and held in
e '»mvlmummaumm On sejostion of this offer, deposit s 10 be returned. Buyer further
{ w-uwum:&uuummwmnmnnnum____ 19___ in the smount of ...

uh 3ad Condisionst (Paragraphe A. - B. - C. do not apply uniess filled In)
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e Buysr 10 sssume and pay the first mortgage len now on sald premises which pron ides for $ —~=—=-

ng“ jmients that include Interest st == _ % per annum, plus escrow, if any, and upon which there is
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'l ‘Pl}'y'mm u the rate of $.—_-= " p« month to include interest at the rate of
1} iz per anmum with privilege of prepayment on any payment due with no prepayment
ipénaity. The entire balance and sccrued Interest shall be due and payable -

{years from date of transfer. (Not) assumable upon & subsequent transfer of ihe property.

'/NiD) escrow psymem acusl 1n 1/12 tntal annust taxes and insurance.
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5y Agreement
§ Docments snd Markstabiltty of Titlct

, " Ay Y bd&&l befors the closing, Seller is 10 furnish a copy of 8 good and sufficient (warranty deed with lien covenant) of (executor's)or =
§; l(ldhnt‘ ; *s) déed ta the premises, bankruptcy search, ten yar tax search, water ssarch and an official abstrect company title search
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" Mnn heretofore granted to utility companies anc: except the following restrictions, convenants or rights of way:
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Application No. . ..ooviviiiiiiinnnieinriiininennnes Permit No. f" .2/0 .....
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Building Department FOC - MAIL HOOM
TOWN OF WESTMORELAND  ~oie. -
County o!'ONElDA

Location: J;«fmfof{w / »/ .................... )

Certificate of Occupancy

No. 70" 7 (/ vereesel19 .d

THIS CERTIFIES that the building located at premises indicated above, conforms
substantially to the approved plans heretofore filed in this office with Application for Build-
ing Permit dated. .. .. /T A 1947 , pursuant to which Building Permit was
issued, and conforms to all of the requirements of the applicable provisions of the law.
a;::a;y for WZ' h this ;rtiﬁcate is issued nxﬂ'(ﬂwg/é« Ceverrenaes

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

of the aforesaid building.

(The Certificate of Occupancy will be issued only after affidavits or other competent evidence is
submitted to the Superintendent of Buildings that the completion of the construction is in com-
phance with the Town Zoning Ordinance and with other laws, ordinances or regulations affect-
ing the premlses and in conformity with the approved plans. A final electrical, plumbing, heating

as annitaticg anctilnnta ae athas avidanaa F an.url Anan mn' ha onl‘ iead hafaca tha inriinnne

of the Certificate of Occupancy.)
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Adjustment Date: _§.....

0 Dated: MM 2}1/ ﬁa
TEMENT OF SALE !

c?—5¢'-u112. O 'Keve

Premises: ___}_} 5_3__ W Road
— Town @y of Madison County, New York

Purchase Price MUD

Insurance Adjusiment

Tax Adjustments: "

&

Town $ : mo. @ $— 4
Village s : mo. @ $
School s : : mo. @ $

TOTAL | s 25, 0w, @

CREDITS TO PURCHASER: '

Down Payment s .Z'LM

Mortgage (assumed) (to seller)

lm st {rom A

Disdiawns £ 10 ..7') ] 3,50
Assmed taxes:” (¥ o . / }é/ S-o

TO\\.m 9 : mo. o s
Village $ : mo. @S ' -
Schoo! S-... mo. @ $

Rents:




i ThTs form is turnished 1o rlvo you 8 slatement of actual settiement costs, Amounts psid to and by the seitlement agent are shown. Items]

36 “(p.0.C.)” ware paid outside the closing; they are shown here lor Informational purposes and are nol Included in the totsls.
37 BORROWEN: £. NAME OF BELLER: F. NAME OF LENDER: ‘ |
wvin P. O'Kane John and Janice Cieslewitz Oneida Savings Bank
RTY LOCATION: H. BETTLEMENT AGENT: 1 unquiﬁﬂﬁan: ‘
stmoreland  NY 13450 PLACE OF SETTLEMENT: 05/23/90', i
Oneida Savigns Bank ‘
TOUMMARY OF BORROWER'S TA nmw K. ARY OF SELLEN'S |
1089 AMOUNT OUS FROM BORROWEN 400. GROGS TOUC TO SELLER B
mract ssles price NS OO0 ~1 401, Contrect sales price i |
wsonel property 402. Personal preperty 1 1
itioment charges to borrower {line 1400) AN~ 40, | | BRI
404, I IR
‘“o ' vi oo !
Adjusiments for llems paid by saller in advancs __Mjystments for keme paid b
ty/town taxes to 408. Cily/town tanes o
1ty lsxes L) 407. County taxes 1o
19esments : to 408, Assssaments to
: 400,
410,
411,
. oty _dve A\aDaA0 |
1088 AMOUNT DUS PROM RORROWER \ %) N3FO! 120, GROSS AMOUNT DUE TO SELLER
OUNTE PAID 8Y OR 1N BENALP OF i‘o‘iiovni' 3500. AEDUGTIONS IN AMOUNT DUR TO SELLER
-potit or sarnest money N\ OO .~ | 601, Excess depesit (see Instructions) | y
'neipal amount of new lesnts) AT ] 802, Settioment o8 lo seller {line 1400) "'
isting loan(s) taken subjesct 10 803. faken of to LA Rt
Wi, P mentgege lotn et
$08. Payolf of second mortgege loan .
808, 8 .
807,
608,
m. .
Adjustments for ltems unpaid by selier Adjvsiments for Hems unpaid by seller
y/ lown taxes to §10. Clty/town taxes o
unty laxes ) §11. County laxes o
lesaments to : 12 _Assesaments to
§13,
814,
— 818,
816,
817,
818.
519,
TAL PAID BY/POR BORROWER ~~ | 520. TOTAL REDUCTION AMOUNT DUE SELLER 2
16,000 . - TaAL
SHAT SETTLEMENT FROM OR TO BORROWER 600. CABMA TO OR FROM SELLER
as amount due lrom borrower (line 120) : . Grouss amount due (o seller (fine 420) M
s amounts paid by/for borrower (lins 220} ( lﬁ :000 ~=¥ 1 802, Leas redyction amount due seller {line 520) { 3.'.:‘).6'_(. Y
M (B FROM) (O TO) BORROWER ) 603. CASH (PRTO) (J FROM) SELLER Q 34
i ot AB, 13226

554N N0 .
- 49} L33, 18 AHy +rostarnecer
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WARRANTY DEED
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CERTIFICATE OF SERVICE

James L. Oyster hereby certifies that he has sent a copy of
the foregoing NOTICE OF APPEARANCE by first class U.S. mail,
postage prepaid, or by hand delivery, on or before the 30th of

November, 1993, to the following:

J. Richard Carr, Esq.
Law Office of J. Richard Carr
5528 Trent Street
Chevy Chase, MD 20815
Counsel for Kenneth F. Roser, Jr.

Arthur V. Belendiuk, Esq.
Smithwick & Belendiuk
1990 M Street, N.W.
Suite 510
Washington, D.C. 20036
Counsel for Frank B. Duross

James Shook, Esqg.

Hearing Branch, Enforcement Division
Mass Media Bureau

Federal Communications Commission
2025 M Street, N.W., Room 7212
Washington, D.C. 20554

James L. Oyster



