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In re Applications of )

)
FRANK B. DUROSS ) File No. BPH-920512MC

)
NEW HORIZONS BROADCASTING PARTNERSHIP ) File No. BPH-920513MF

)
KENNETH F. ROSER, JR. ) File No. BPH-920513MI

)
KEVIN O'KANE ) File No. BPH-920514MK

)
For Construction Permit )
for a New FM Station on Channel 250A )
in Whitesboro, New York )

To: Administrative Law Judge

Kevin O'Kane ("O'K"), by his counsel, herewith submits his

opposition to the MOTION TO STRIKE, filed by Frank B. DuRoss

("DuRoss") on November 18, 1993. In support whereof, the follow­

ing is stated:

1. DuRoss seeks to have O'K's claim to current and past

local residence stricken on the grounds that O'K failed to pro-

duce any documents to demonstrate his claim to residence in

response to the Standard Document Production ("SDP"). DuRoss

states that O'K "could have produced some documentation, such as

a copy of his current driver's license (if he has one), a voter's

registration card or a copy of a bill or invoice that would show

his current or past addresses."

2. The SDP, of course, calls for the production of "repre­

sentative documents relating to enhancement credits and prefer-

ences sought by the applicant's principals for local
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documents are deemed sufficient to meet the requirements of this

provision. Certainly the Integration Statement submitted by O'K

provided the required information as to residency. Further, O'K

submitted a copy of his .financial statement (which is included in

Exhibit 1 to the Motion to Strike), containing his residence

mailing address. While DuRoss may feel that this is inadequate,

it still meets the technical requirement that "representative"

documents be produced. In any event, O'K disagrees with the

contention that "Mr. O'Kane has failed to produce any documents

to demonstrate this claim•••• "

3. Nevertheless, O'K does agree that he could have produced

additional representative documents which would have provided

more sufficient proof of his residency. The fact is that O'K was

in the process of assembling such documents but simply did not

have them to counsel in time for the production order deadline.

Those documents, which include the deed for O'K's claimed resi­

dence, are attached hereto as Exhibit 1.

4. Regardless of the sufficiency of O'K's compliance with

the SDP, the proper remedy for DuRoss under the rules was to make

a Supplemental Document Production Request under Section

1.325(c)(3) of the Commission's Rules. Indeed, that section of

the rules specifically contemplates the instant circumstance,

stating "Supplemental requests for documents based on materials

exchanged pursuant to the Standardized Document Production Order

and Standardized Integration Statement must be filed no later

than ten days after those standardized exchanges." In fact, to

be technical, O'K could refuse to produce any additional documen­

tation of his residency because DuRoss has never filed the re-
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quired Supplemental request, much less done so within the pre­

scribed ten day period. Nevertheless, in the interest of avoid­

ing needless litigation, O'K has produced the documentation set

forth in Exhibit 1 hereto.

5. Furthermore, in the Commission's Memorandum Opinion and

Order, FCC 91-154, released May 15, 1991, the Commission stated,

at F.N. 3, "With further regard to the standardized document

production order and integration statement, we agree with the

FCBA's comment that disputes over the sufficiency of an exchange

should not be elevated to a question of whether an applicant

should be dismissed."

6. In filing a Motion to Strike O'K's claim for credit for

local residency, DuRoss has elevated the dispute over the suffi­

ciency of the SDP exchange beyond what the Commission intended.

The rules are not to be used as a lever to obtain an advantage

over a competitor. The rules are to be used to expedite the

process of discovery and limit the Presiding Judge's involvement

as much as possible. This would have been accomplished by DuRoss

making the required Supplemental production request. By filing

his Motion to Strike, DuRoss has unnecessarily involve the Pre-

siding Judge in the discovery process and thus thwarted the

purposes of the new discovery rules. The Motion to Strike should

be denied.

Respectfully submitted,

Law Offices
JAMES L. OYSTER
Rt. 1, Box 203A
Castleton, VA 22716
(703) 937-4800
November 30, 1993
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KEVINO'KANE

By_---", -~___:_------
James L. Oyster

Counsel



'. _.(1........'

+

~ --~I~~E1~VEj~-·

. __~-- __ -------- __ ----._---- 1~ I;r

I tlN30.
'- .

Unite4 State. of America FCC· MAIL ROOM

KEVIN O'lCANE
RR 2, BOX 73, BURLESON RD
MUNNSVILLE, NY 13409

P'ID!IAL COMMUNICAnoNS COMMISSION

~ LOW POWIlt TELEVISION / TBLIVISION TRANSLATORW 9 BROADCAST STATION CONSTRucnON PERMIT

~:::::~:_~~:::~!_~~:~~~:______ ::t~~:~ _
K.~: Larson
Chief, LPTV Branch
Video Services Division
Mas. Me4ia Bureau

-~----_.~----------------------

Call 119n t W12BZ

Permit rile No.; BHPTVL-e9~624UM

This permit modifie. Plrmit No.: JAO?02RJ

Grant Date: 1~1B

This permit expires 3:00 am.
local tim. 18 months after
9rant ~ate specifie~ abOve

Subjlct to thl provi.ions Of the Comaunication. Act Of'1934, as
amln~ed, sUb.equent act. and treatie., an~ all requlationa heretofore
or hereafter ..de by thiS commislion, and further SUbject to the
conditionl set forth in this permit, the permittee is hereby
authorized to construct the radio tran'.ittin9 apparatus herein
described. Installation and adjust.ent of eqUipment not speCifically
set forth herein Ihall be in accordance With representations contained
in the permittee'. application for construction permit except for such
modifications as are presently permitte~, Without application, by the
Commission'. Rule••

~hil permit Ihall be automatically forfeited if the station is not
ready for operation within the time specified (date of expiration) or
Within SUCh further time a8 the commis'ion may allow, unless
completion of the Itation il prevented by causes not under the control
of the permittee. See Sections 73.3598, 73.3599 and 73.3534 of the
Commilsion'a RUllI.

EqUipment and proqram ~••ts ahall be conducted only pursuant to
Sections 74.13 and 74.14 of the Commission'S Rules.

Name of permittee:

KEVIN O'ICAME

Station Location,

NY-ROlE

Frequency (KHz). 204.0 - 210.0

Channel: 12

Offset: Zero
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Application No. • .••.•••.•...••••..••••..•.•••.... Permit No•.. .1:.1:.:.~!.f/? ... t

RECEIVED

tIlV3·81.
Buildin. Department FCC - MAIL ROOM

TOWN OF WESTMORELAND ----.--
County orONEIDA

Locadon: .-J;ff!./(~f. ...M.:...~.~ .~.. /.f...~..(!~,P-fr:..J:f...~ ....

No... ,rr.q.: I r.I

c.rtlRclte of Occupancy

nate.. I • ~.I....7... .1,2.t!
TH IS CERTIFIES that the building located at premises indicated above. conforms

substantially to the approved plans heretofore filed in this offtce with Application for Build·

ing Permit dated .... ./1'": I ,I. ,., .. I '" 1.198.. punuant to which BuDdin. Permit was

. .

issued, and conforms to all of the requirements of the appUcable provisions of the law.

rtltlcate ia i..ued is.~ ..~ ..The~upanr;Jfor w I h this

·t·~· .. ..

of the aforesaid building.

(The Certificate or Oocupancy will be l..uecI only after afldavitl or other competent evldenet i.
submitted to the Superintendent or Buildinp that the completion ofthe con.tructlon i. In com­
pliance with the Town Zonan, Ordinance and with other laws, ordinances or re,ulation. IfI'ect­
inlthe premises. and in conformity with the approved plan•• A ftna1 electrical, plumbin,. heltln,
-- : :" :41: "' __ " :A Aoa At A_"'r'~"'''A. 411I1' , .. : I.."A ;..~ ••A ..

of the Certlfkate of Occu..ncy.)

!
I

..._" _ ••:"'.:"'._,~~~ __-" i~,__" ••••j ••, ••,..~·, ",-i~..-. _~"".""'_;""~"""~



LL. ,-'

----~----------------------------------------------------------------------------------------------_.-

PremilCs:

PurchIiSCPrlee • _

Insurance Adjustmenc., . .----------

Tax Adjultments:
..

Town S _mo. 0 S

VillAge S . mo. 0 S-_.
&:hool S . mo. 0 S-.

TOTAL

CREDITS TO PURCHASER:

Down Pllymcnc _

Morclille (assumed) (co seUef) _

s~

"

To~n S mo. 0 S

VilIll,e $_ mo. 0 S -
Schoo' 5_.. _.___: mo. 0 S

Rents: --.__..-

': .
'"
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CERTIFICATE OF SERVICE

James L. Oyster hereby certifies that he has sent a copy of

the foregoing NOTICE OF APPEARANCE by first class u.S. mail,

postage prepaid, or by hand delivery, on or before the 30th of

November, 1993, to the following:

J. Richard Carr, Esq.
Law Office of J. Richard Carr
5528 Trent street
Chevy Chase, MD 20815

Counsel for Kenneth F. Roser, Jr.

Arthur V. Belendiuk, Esq.
Smithwick & Belendiuk
1990 M Street, N.W.
Suite 510
Washington, D.C. 20036

Counsel for Frank B. Duross

James Shook, Esq.
Bearing Branch, Enforcement Division
Mass Media Bureau
Federal Communications Commission
2025 M Street, N.W., Room 7212
Washington, D.C. 20554

James L. Oyster


