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For a Construction Permit for
a New FM Station on Channel 250A,
at Whitesboro, New York

In re Applications of ) MM Docket No. 93-264
) _—

FRANK B. DUROSS ) File No. BPH-92051MC
)

KENNETH F. ROSER, JR. ) File No. BPH-920513M1
)

KEVIN O°’KANE ) File No. BPH-920514MK
)
)
)
)

To:  The Honorable Joseph P. Gonzalez
Administrative Law Judge

OPPOSITION TO MOTION TO ENLARGE ISSUES

Kenneth F. Roser, Jr., by counsel, hereby submits his opposition to the Motion to

Enlarge Issues Against Kenneth F. Roser, Jr., filed in this proceeding by Frank B. Duross.
In support of this opposition, the following is shown:

1. In his motion, Duross seeks issues to explore whether Roser was financially
qualified at the time he filed his application, whether he continues to possess the
necessary financial qualifications, and whether Roser misrepresented his financial
qualifications. The sole basis for the requested issues is the fact that Roser did not
provide any financial documents to Duross.

2. Duross points out that in his application, Roser stated that he had $200,000
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available to him from two sources - $100,000 from Marine Midland Bank and $100,000
from his own resources. Duross states that Roser was obliged to have on hand "at the
time it files its application" the following:

a detailed balance sheet showing his financial position; a statement

showing the yearly net income, after Federal Income tax, for each of the

past two years; and documentation to support the availability of the bank

loan commitment.

3. Roser did not provide a balance sheet, a statement as to yearly net income,
or any document from Marine Midland bank. Duross concludes that the failure to hand
over these documents "raises a substantial and material question of fact as to whether
Roser had $100,000 worth of net liquid assets available to him at the time he filed", and
whether he had reasonable assurance of funding.

4. The basic problem with the Duross allegations is that they are based on an
unwarranted assumption. Duross assumes that if documents are not produced and the
response is that "no such documents are known to exist", that no such documents ever
existed. Attached hereto as Attachment A is a declaration from Kenneth Roser in which
he states that at the time he filed his application he had a budget which showed that
$111,000 was needed for construction and operation. Mr. Roser included a substantial
cushion of $89,000 for a total of $200,000. He had available his 1991 balance sheet, and
reviewed his yearly net income figures for 1990 and 1991, but, did not prepare a
statement of net income. It is submitted that the failure to prepare the two line statement
of yearly net income was a harmless omission which does not impact Mr. Roser’s

financial qualifications. When Mr. Roser attempted to respond to the Standard Document

Production Order, he was unable to locate the balance sheet. Counsel informed Mr. Roser
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that he was supposed to produce existing documents and was not required to create
documents.

5.  As far as bank documents are concerned, Duross assumes that Roser was
claiming that he had arranged for a loan commitment from Marine Midland bank and
therefore, should have had available a "loan commitment letter” from the bank. However,
as Mr. Roser points out in his declaration, he had not arranged for a loan commitment
letter but had a "line of credit" on which he could draw. Thus, the lack of a loan
commitment letter does not support the conclusion that Mr. Roser had no arrangement
with the bank.

6. In order to eliminate any question about his financial qualifications, Mr. Roser
has drawn the $100,000 from Marine Midland bank and has provided herewith his
balance sheets for 1991 and 1992, and a statement of yearly net income for 1990, 1991
and in addition for 1992. See Attachment B. Also attached hereto as Attachment C is
a letter dated November 29, 1993 from Marine Midland Bank acknowledging that a line
of credit was established in April 1992 and that the funds have now been drawn.

7. It is clear that Duross’s allegations are speculative. Section 1.229(d) requires
that motions to enlarge issues must contain facts supported by affidavits of persons with
personal knowledge. The Duross allegations are based on assumptions that documents
not produced never existed. Since document production is a discovery process, Duross
could have explored this matter at deposition and would have learned the facts. In any
event it is clear that Mr. Roser was, and is, financially qualified, and that there is no basis

for addition of the requested issues.



In view of the foregoing, it is respectfully submitted that the Duross Motion to

Enlarge Issues must be denied.

Respectfully submitted,

13809 Black Meado
Spotsylvania, VA 22553

His Attorneys

December 1, 1993
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DECLARATION OF KENNETH E. ROSER, Jr.

At the time I signed my Whitesboro FM application in May 1992, I reviewed
a personal balance sheet as of December 31, 1991 and reviewed the figures for
yearly net income after taxes for 1990 and 1991, Pebruary 13, 1992 was a date
within ninety days of the application signing. There was no significant difference

-in the balance sheet as of that date. The balance sheet was not available at the

time of document production and I understood that I did not have to prepare a new
document. I did not actually prepare a statement listing the two yearly net income
figures but did not feel that it would be significant.

In addition, I did not obtain a loan commitment letter from Marine Midland
Bank because in April 1992 I had arranged for a line of credit with the bank in the

amount of $100,000.

My construction and operating budget which was exchanged showy that I
need $111,000,00, 1 was relying primarily on the line of credit with Marine
Midland Bank supplemented by my personal assets. In order to remove any
questions about my financial qualifications at the time I signed the application, [
have attached a new copy of my 1991 balance sheet and a copy of my 1992
balance sheet, both of which show sufficient liquid assets to provide vp to
$100,000.00 if it were needed. In addition, I bave drawn down the line of credit
with Marine Midland Bank as shown by the attached letter from Marine Midland
Bank, dated November 29, 1993,

I hereby declare under penalty of perjury that the foregoing statements are
true and correct,

7

Kenneth E{Roser, Jr.
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ROXANNE AND KENNETH F. ROSER, JR.
STATEMENT OF YEARLY NET INCOME AFTER TAXES:

1990 $70,622.00
1991 $87,927.00

1992 $75,070.00
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TRERITH F.o & ROXANNE ROSER, JR.
820X 195F GRAHAM ROAD

. MY L 3E0E
SUULE S "R REAL ESTATE

R GRAHAM ®OAD, UTICA, NY

FAIR MARKET VALUE $300, 000.
MORTIEAGE 91,842.80

n AMILY HOUSE S07% OWNERSHIF
OLD FLOYD ROAD
FLOYD, NY
FAIR MARKET VALUE 20, 000.

Mo RCIAL PROFERTY 341 S. SECOND STREET
LITTLE FALLS, NY

FAIR MARKET VALUE 50, 000.
TOTAL REAL ESTATE %370, 000.

MORTGAGE . 91,842.80
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MARINE MIDLAND BANK, n.n

520 Senecs Streeg
Uticas, Naw York 13502

November 29, 1993

Mr. Kenneth Roser

Profesgsional Media Services, Inc.
5819 Graham Road .

Utica, New York 13502

Dear Ken:

Thank you for drawing down on the $100,000 line of credit
established in April, 1992. We appreciate your business.

If we can be of further service, please let us know.

Sincerely,

. Anthony ¥. Munski
A¥M:jp Assistant Vice President



CERTIFICATE OF SERVICE

I, J. Richard Carr, Esq. certify that on this 1st day of December 1993, copies of the
foregoing "Opposition to Motion to Enlarge Issues" were mailed via first class mail, postage pre-
paid, or as otherwise noted, to the following:

The Honorable Joseph P. Gonzalez*
Administrative Law Judge

Federal Communications Commission
Room 231

2000 L Street, NW

Washington, DC 20554

James Shook, Esquire*

Hearing Branch

Federal Communications Commission
2025 M Street, NW

Room 7212

Washington, DC 20554

Arthur V. Belendiuk, Esq.
Smithwick & Belendiuk, P.C.
Suite 510

1990 M Street, NW
Washington, DC 20036

James L. Oyster, Esq.
Route 1
Box 203 A
Castleton, VA 22716
Counsel to Kevin O’Kane

*Hand Delivery

J. Richard Carr, Esq.




