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To: The Honorable Joseph P. Gonzalez
Administrative Law Judge

opPOsmON TO MOTION TO ENLARGE ISSUES

Kenneth F. Roser, Jr., by counsel, hereby submits his opposition to the Motion to

Enlarge Issues Against Kenneth F. Roser, Jr., filed in this proceeding by Frank B. Duross.

In support of this opposition, the following is shown:

1. In his motion, Duross seeks issues to explore whether Roser was financially

qualified at the time he filed his application, whether he continues to possess the

necessary financial qualifications, and whether Roser misrepresented his financial

qualifications. The sole basis for the requested issues is the fact that Roser did not

provide any financial documents to Duross.

2. Duross points out that in his application, Roser stated that he had $200,000
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available to him from two sources - $100,000 from Marine Midland Bank and $100,000

from his own resources. Duross states that Roser was obliged to have on hand "at the

time it files its application" the following:

a detailed balance sheet showing his financial position; a statement
showing the yearly net income, after Federal Income tax, for each of the
past two years; and documentation to support the availability of the bank
loan commitment

3. Roser did not provide a balance sheet, a statement as to yearly net income,

or any document from Marine Midland bank. Duross concludes that the failure to hand

over these documents "raises a substantial and material question of fact as to whether

Roser had $100,000 worth of net liquid assets available to him at the time he filed", and

whether he had reasonable assurance of funding.

4. The basic problem with the Duross allegations is that they are based on an

unwarranted assumption. Duross assumes that if documents are not produced and the

response is that "no such documents are known to exist", that no such documents ever

existed. Attached hereto as Attachment A is a declaration from Kenneth Roser in which

he states that at the time he filed his application he had a budget which showed that

$111,000 was needed for construction and operation. Mr. Roser included a substantial

cushion of $89,000 for a total of $200,000. He had available his 1991 balance sheet, and

reviewed his yearly net income figures for 1990 and 1991, but, did not prepare a

statement of net income. It is submitted that the failure to prepare the two line statement

of yearly net income was a harmless omission which does not impact Mr. Roser's

financial qualifications. When Mr. Roser attempted to respond to the Standard Document

Production Order, he was unable to locate the balance sheet Counsel informed Mr. Roser
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that he was supposed to produce existing documents and was not required to create

documents.

5. As far as bank documents are concerned, Duross assumes that Roser was

claiming that he had arranged for a loan commitment from Marine Midland bank and

therefore, should have had available a "loan commitment letter" from the bank. However,

as Mr. Roser points out in his declaration, he had not arranged for a loan commitment

letter but had a "line of credit" on which he could draw. Thus, the lack of a loan

commitment letter does not support the conclusion that Mr. Roser had no arrangement

with the bank.

6. In order to eliminate any question about his financial qualifications, Mr. Roser

has drawn the $100,000 from Marine Midland bank and has provided herewith his

balance sheets for 1991 and 1992, and a statement of yearly net income for 1990, 1991

and in addition for 1992. See Attachment B. Also attached hereto as Attachment C is

a letter dated November 29, 1993 from Marine Midland Bank acknowledging that a line

of credit was established in April 1992 and that the funds have now been drawn.

7. It is clear that Duross's allegations are speculative. Section 1.229(d) requires

that motions to enlarge issues must contain facts supported by affidavits of persons with

personal knowledge. The Duross allegations are based on assumptions that documents

not produced never existed. Since document production is a discovery process, Duross

could have explored this matter at deposition and would have learned the facts. In any

event it is clear that Mr. Roser was, and is, financially qualified, and that there is no basis

for addition of the requested issues.
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In view of the foregoing, it is respectfully submitted that the Duross Motion to

Enlarge Issues must be denied.

Respectfully submitted,

His Attorneys

December 1, 1993
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DB~ARATION OFKBNNETH F. ROSER, Jr.

At the time I signed O1y Whitesboro FM application in May 1992, I reviewed
a personal balance sheet u of December 31, 1991 and reviewed the figures for
yearly net income after taxes for 1990 and 1991. February 13, 1992 was a date
within ninety days of the application signing. There was no significant difference

,in the balance sheet as of that date. The balance sheet was not available at the
time of document production and I understood. that I did not have to prepare a new
document. I did not actually prep~re a statement listing the two yearly net income
figures but did not feel that it would be significant.

In addition, I did Dot obtain a loan commitment letter from Marine Midland
Bank because in April 1992 I had arranged for a Hne of credit with the bank in the
amount of $100,000.

My construction and operating bUdgot. which was exchanged show~ that 1
need $111,000,00. I was relying primarily on the line of credit with Marine
Midland Bank supplemented by my personal assets. In order to remove any
questions about my financial qualifications at the time I signed the application, I
have attached a new copy of my 1991 balance sheet and a copy of my 1992
balance sheet, both of which show sufficient liquid assets to provide l'P to
$100,000.00 if it were needed. In addition, I have drawn down the line of credit
with Marine Midland Bank as shown by the attached letter from Marine Midland
Bank, dated November 29, 1993.

I hereby declare under penalty of perjury that the foregoing statements are
true and correct.
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ROXANNE AND KENNETH F. ROSER, JR.
STATEMENT OF YEARLY NET INCOME AFfER TAXES:

1990 $70,622.00

1991 $87,927.00

1992 $75,070.00
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NetWorth
TOTAL

KENNETH F.
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....... Ie IN FULL lnotudl lYe 1•••

PEERFIELO "
8M 5819 GRAHAM ROAV (SAME

INUAL INCOME: Income from .nmony, mafntenlnoe and child support need not be re'llaJed ifyou choose not to rely on such Income.
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o....mount. NO and for whom ..:.'~---------\--tl!__--

I
... you Iny liability on real estate~. bonds covering property Nor SHOWN on this statl!lment1__~1fso, 9""- details _-1+-__

NO
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lvedelalll concerning any mortgage InltalllTlflnls or Interest In 81'.......--------~ _I!_----

iva"I(s~ming any tax.. and ....emen&ldu.and unpaid---------------~----_i!_---
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teShHtIf

TOTAL

eM
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I) MIrtn. MkhncI s.nc. N.A.
~~ IUlIIaIement knowf.ng It will be relied on b'I you from lime to lime. Thll statemenlls • true and COmpie.te deeor..Ip&lon of
0ftdIIDn ..01.,.. "tbu ma'I. rely upon It unlIf I ... you af any material~ In It or unt. I give you a new~J.ItII'.
...... In 1tatemeN tumeout"" ....been falle u of IN chateofthfS statement You can obtain ac(~~m WIMI.)C"l
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SCHEDULE B - REAL ESTATE OWNED
LAND AND BUILDINGS OWNED AND MORTGAGES PAYABLE (Attach Separate SChedule If Necessary)

Loca~IO!--I Description of BuildinllS I Name of Owner of Record I ~,~ I I. lnl:.r...... ~

- I '/ ,I , I-
Held~ \ In'::)l,(~' WiillT~tlDy~~ Tar:: ~~~ent: MOl~,....

,dl5~._. Amount ~-- ) t!?~ VI A~ I ~- ~;',1
"._-_.-'- "--,, , ,

. "I

Loc.atlon Description of BulldinllS I Name of Owner of Record I r.T~ I ~ I ,nr;d =,1:.-
J I I I

"1i"R~ ! In'::::st M~~lt:ty I~~~~tlD~r~ Ter=~~~nt MO
Yr"~~~''Tlount Held By

• !
,',1

.. -,,'
llld

~---_. --,

"OTAl ~ (as shown on statement) -.

i" ':'I'Ctl'lIg any mortgage installments or interest in arrears _

'An,-pr'1ing any taxes and assessments due and unpaid -:-- -:-- _

,tJlIVP narcels covered by a collateral mortgage NOT SHOWN in mortgage schedule? If so, give amount and by whom held __

;"" ;.. ns of any nature against any of the above property? lf so, give details --'-

.._-_ .._-----------------------~'.-----

, SCHEDULE C - U.S. GOVERNMENT & MARKETABLE SECURITIES (Attach Separate Sheet If NecesSlry)

Where ~raded In Whole Name Ret. ~ vrr:~f.'~1,T' 'f Sfaflo '" WII"'"
"

lIlam~ of security
,/..p--~r</n ~£.~/,... & .. ~ I.... )~ '7-31- r(l~h. V.AL.

, - ~ ( 11
-~._.

'- ----
"

TOTAL $ / / (}CJ 0 (Ii shown on statement)

.__.._-.-
SCHEDULE 0 - NON·MARKETABLE SECURITIES (Attach Separate Sheet If NecesSlry)

Name of Security , . In Whole N.me RatI, o~g:e i yr,:'!\~'?~m~T ' " ,"
"' .'-"\ ('

~~#.-l ('IML..M
,

7- y~ ~ ~7L ~
. '" .0 L~ :t. ," ,

(f .. I I/~ b
..... ..

<'----,--

..
j

._-- TOTALS ~~ t'JOd ,-,das shown on statement),

..

SCHEDULE E - OTHER NOTES AND INSTALLMENT CONTRACTS PAYABLE (Attach Separate Shllt if Necessary)-_._---
Payable to Amount Terms of Payment and Security Pledpd, It Any-'----.

-_._- ------_.-

..

----,.
TOTAL $ (a shown on staterltet'1t)-

Att::£.'-U~U-9.se:£i'~~~~~
SocIal Security Number ~~=-_==~ ......--'~~~...--_
SocIal Security'Number .:~:...r...""'_---.l"-L-_.3IooIl:;.&,l~~_

j~ l-: j tnls

')1 LOWS: 1 MEANING OF WORDS. "'" or "my" meIIns everyone who signs below. "You" or "Your" means Marine Midland B8nk. "St8tement"
r ',anal financial statement. credit application and agreement of mine. 2. RELIANCE ON STATEMENT. I gl~ you this statement knowing It will
" you fmm time to time. 3. MY REPRESENTATIONS. Thi. statement is a true and complete description of my financial condition as of this date.
1)';0'1 it IIntd , tell you of any material cha. In it or until I give you a new statement. 4. EVENTS OF DEFAULT. 'f I owe you any debt, or if
nwp.5 vnll n"ht which I indorsed, guaranteed or otherwlsea.,eed to pay. you have the rilht to call for immediate payment of that debt by me:
fll'/enf, il,,"krupt or incompetent or die or 10 out of business; If anythlna in this statement turns out to have been false as of the date of this
II I lJreiik any written promise I make to you. 5. CREDIT REPORTS. You can obtain a credit report about me In connection with this statement

- ie or renew,11 of it. If you obtain a credit report, you will tell me the name and addres$ of the credit bureau if I ask you to. You may verify what
1<, HilS slilt"ment an ex nge with others information about your credit and deposit transa ions with me.
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'Ii,·!: rH F. &. POXANNE ROSER, JR.
80X195F GRAHAM ROAD
"NY 1.3502

LJL.E "B" F.:EAL ESTATE

..

I::I\ICE: GRAHAM ROAD, UTICA, NY

FAIR MARKET VALUE
MORTGAGE 91,842.80

$300,000.

~MIL.Y HOUSE 50% OWNERSHIP
OLD FLOYD ROAD
FLOYD, NY

FAIR MARKET VALUE

:ilv!lYI,.F.:CIAL PF:CJF'EF.~TY 341 S. SECOND STREET
LITTLE FALLS, NY

FAIR MARKET VALUE

TOTAL REAL ESTATE

MORTGAGE

20,000.

50,000.

$370,000.

91,842.80

•
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MARINE MIDLAND BANK, N.A.

520 Seneca Street;

Utioa, New York 1350Z

November. 29, 1993

Hr. Kenneth Roser
Professional Media services, Inc.
5819 Graham Road
Utica, New York 13502

Dea.r Ken:

Thank you for drawing down on the $100,000 line of oredit
e5~ahli~hed in April, 1992. We appreciate your business.

If we can be of further servioe, please let us know.

AFM:jp

SM
Anthony F. Munski
Assistan~ Vice President



CERTIFICATE OF SERVICE

I, J. Richard Carr, Esq. certify that on this 1st day of December 1993, copies of the
foregoing "Opposition to Motion to Enlarge Issues" were mailed via first class mail, postage pre
paid, or as otherwise noted, to the following:

The Honorable Joseph P. Gonzalez*
Administrative Law Judge
Federal Communications Commission
Room 231
2000 L Street, NW
Washington, DC 20554

James Shook, &quire*
Hearing Branch
Federal Communications Commission
2025 M Street, NW
Room 7212
Washington, DC 20554

Arthur V. Belendiuk, Esq.
Smithwick & Belendiuk, P.e.
Suite 510
1990 M Street, NW
Washington, DC 20036

James L. Oyster, Esq.
Route 1
Box 203 A
Castleton, VA 22716

Counsel to Kevin Q'Kane

*Hand Delivery


