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Before the

Federal Communications Commisgion
Washington, D.C. 20554

MX DOCKET NO..93-264

File No. BPH-920512NC

In re Applications of

FRANK B. DUROSS

KENNETH F. ROSER, JR. File No. BPH-920513MI

File No. BPH-920514MK

RECEIVED

KEVIN O'KANE

For a Construction Permit for
a New FM Station on Channel 250Aa,
at Whitesboro, New York

DEC1 6 1993
To: Honorable Joseph P. Gonzalez
Administrative Law Judge FEDERAL COMMUNCATIONS oissr:
OF THE SECRETARY

Frank B. DuRoss ("DuRoss"), by and through counsel,
hereby submits a Supplement to his "Motion To Dismiss Motion
To Enlarge Issues Against O'Kane" filed December 8, 1993.

In support whereof, the following is shown:

1. In his Motion To Dismiss, Mr. DuRoss asked the
Commission to dismiss the Motion To Enlarge Issues that he
had filed against Kevin O'Kane ("O'Kane") seeking the
addition of financial and misrepresentation issues. DuRoss
noted that the parties had reached a settlement that, if
granted, would reéult in the dismissal of O'Kane's
application with prejudice. Given this fact, Mr. DuRoss
noted that the addition of special issues against O'Kane was
no longer necessary and that the Motion To Enlarge had been
rendered moot.

2. Mr. DuRoss has recently received additional
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information that would further support the dismissal of his
Motion To Enlarge. Attached is the Declaration of Kevin
O'Kane,' wherein he details the steps he took to verify his
financial qualifications prior to filing his Whitesboro
application. Based upon this information, it appears that
neither a misrepresentation issue nor a forfeiture were
appropriate in this case. Given this fact, and the fact
that the additional basic financial issue will be rendered
moot by the dismissal of Mr. O'Kane's application, further
consideration of the Motion To Enlarge Issues is no longer
warranted in this case. Therefore, it is respectfully
requested that, upon a grant of the DuRoss/O'Kane Settlement
Agreement and the dismissal of Mr. O'Kane's application, the
pending "Motion To Enlarge Issues Against O'Kane" be
dismissed.

Respectfully submitted,

FRANK B. DUROSS

Arthur V. Belendiuk
Shaun A. Maher

His Attorneys

SNITHWICK & BELENDIUK, P.C.

1990 M Street, N.W.

Suite 510

Washington, D.C. 20036

(202) 785-2800 December 16, 1993

' Attached is the facsimile copy of Mr. O'Kane's

Declaration. The original of this document will be supplied upon
its receipt.
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DBECLARATIOR

Kevin O‘Kane hereby declares and affirms as follows:

1. I am an applicant for a new FM station at Whitesboro, NY.

2. I am aware of the motion to enlarge issues filed against
me by Frank B. DuRoss, seeking issues as to whether I am finan-
cially qualified and whether I misrepresented my financial qual~
ifications in my application for Whitesboro.

3. In response to the allegations raised, I did not misrep-
resent my financial qualifications to the FCC.

4. As stated in the application (FCC Form 301, p. 6, at-
tached as Ex. 1, to the motion to enlarge issues), I estimated
Lhat my construction and operations costs for the station would
be $77,562. To meet this requirement, I obtained a commitment
from my father for a loan of up to $100,000.00. Since this
amount would cover my entire costs and provide a cushion, I
believed I was financially qualified.

5. lin the application I indicated that I was also a source
ol financing in the amount of §50,000.00. While I had no need to
list myself as a source of financing, I did so because of my
commitment to divest of my 37.5% interest in television station
WFXV-TV, Utica, New York. One of the other stockholders in WFXV~
TV had made a firm offer to purchase my interest under terms
which would include an initial cash payment in excesse of
$50,000.00. sSince I knew that I would be able to get at least
$50,000.00 in cash for the sale of my interest, I listed it on
the application. However, I was not relying on that amount for

my [inancial certification as evidenced by the fact that I ob-



tained a commitment from my father to finance the entire amount
with a substantial cushion.

6. With respect to the loan from my father, I was provided
a financial statement which listed ;iquid assets of $600,000.00
(and a residence valued at $240,000.00) - with no liabilities.
It is alleged that my certification of financial qualificatiomns
was not justified because I did not produce any documents to
support the financial statement. Attached hereto is a copy of my
fathers’ current Merrill Lynch statement, showing marketable
securities with a value of $147,668.00. While not a list of all
of my father's holdings, this statement alone demonstrates suffi-
clent liquid assets to cover the loan, It was my understanding
from counsel that I did not have to produce documentation to
prove Lhat the financial statement was accurate. However, this
does not mean that my reliance on my father’'s financial statement
was unjustified. I am very familiar with my father’s financial
situation. My father locaned Mohawk Valley Broadcasting, Inc.
(licensee of WFXV-TV in which I have an ownership interest)
$72,000.00. There is no question in my mind that my father could
and would lend me the money required to build the radio station
as evidenced by the fact that he has loaned similar amounts to
the television station in which I have an interest.

7. An assertion was also made that because the $72,000.00
loaned by my father to the television station did not show up on
either of our financial statements, the financial statements are
suspect. This is not true. The loan was to Mohawk Valley Broad-
casting, Inc. and not to me. Therefore, there was no reason for

the loan to show up on my financial statement. My father’s



fuilure Lo include the note due on his finanecial statement had no
bearing on his abillLy to make the loan. .

§. With respect to the amsertion that my financial gualifi-
caliovns &ze wuspect because of a pending television and LPTV
appllcation, the fast is that those applications have no bearing
on my ablility to finance the radio station. With respect to the
applicativn ol Mohawk Valley Broadeasting, In¢. for a new tele-
vision station at Ilion, New York, I am simply a minority stock-
holder in the applicant. I have no personal responsibility to
finance that applicatien, and I did not execute a financial
certifluation in connecticn with that application. That leaves
ths guestion of the funding of one additional LPTV station.
8ince I am already the licensee of four LPTV stations, my ability
to consttucl is a given. The funding for that station is inde-
pendent of the funding for the radio station and simply has no
bearing on my financial qualifications here. I have funding for
both elations.

#. In conclusien, my financial certificatioen in connection
with Lhis application was based on the loan commitment made by ay
father. I have personal knowledge of my father’s ability to make
the loan, snud he has actually pade a similar loan in the past.
This was the basis for my certification of financial qualifica-
tiona, which was made in good faith and caxtainly without any
intent to deceive the Comuission.

1 etate under penalty of perjury that the foregoing is true
and correct. Executed on this 16th day of Decemberz, 1993,

J
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CERTIFICATE OF SERVICE

I, Lori Paige DiLullo, a secretary in the law firm of
Smithwick & Belendiuk, P.C., certify that on this 16th day
of December, 1993, copies of the foregoing were mailed via
first class mail, postage pre~paid, to the following:

The Honorable Joseph P. Gonzalez (%)
Administrative Law Judge

Federal Communications Commission
2000 L Street, N.W.

Room 221

Washington, DC 20554

James Shook, Esqg. (%)

Hearing Branch

Federal Communications Commission
2025 M Street, N.W.

Room 7212

Washington, DC 20554

Richard J. Hayes, Jr., Esq.

13809 Black Meadow Rd.

Greenwood Plantation

Spotsylvania, VA 22553

Co=-Counsel for Kenneth F. Roser, Jr.

J. Richard Carr, Esq. (#)

P.O. Box 70725

Chevy Chase, MD 20813-0725
Co=-Counsel for Kenneth F. Roser, Jr.

James L. Oyster, Esq.
Rt. 1, Box 203A
Castleton, VA 22716
Counsel for Kevin O'Kane

(#): By Hand Delivery
(#): By Facsimile on December 16, 1993 and First Class Mail




