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Before the

.1'tbtral €ommunitation~ €Ommffffon
Washington, D.C. 20554

In re Applications of

J'llAIIK B. DUROSS

For a Construction Permit for
a New FM station on Channel 250A,
at Whitesboro, New York

KEVIN O'KANE

KENNETH F. ROSER, JR.

Frank B. DuRoss ("DuRoss"), by and through counsel,

hereby submits a Supplement to his "Motion To Dismiss Motion

To Enlarge Issues Against O'Kane" filed December 8, 1993.

In support whereof, the following is shown:

1. In his Motion To Dismiss, Mr. DuRoss asked the

Commission to dismiss the Motion To Enlarge Issues that he

had filed against Kevin O'Kane ("O'Kane") seeking the

addition of financial and misrepresentation issues. DuRoss

noted that the parties had reached a settlement that, if

granted, would result in the dismissal of O'Kane's

application with prejudice. Given this fact, Mr. DuRoss

noted that the addition of special issues against O'Kane was

no longer necessary and that the Motion To Enlarge had been

rendered moot.

2. Mr. DuRoss has recently received additional
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information that would further support the dismissal of his

Motion To Enlarge. Attached is the Declaration of Kevin

O'Kane,' wherein he details the steps he took to verify his

financial qualifications prior to filing his Whitesboro

application. Based upon this information, it appears that

neither a misrepresentation issue nor a forfeiture were

appropriate in this case. Given this fact, and the fact

that the additional basic financial issue will be rendered

moot by the dismissal of Mr. O'Kane's application, further

consideration of the Motion To Enlarge Issues is no longer

warranted in this case. Therefore, it is respectfully

requested that, upon a grant of the DuRoss/O'Kane Settlement

Agreement and the dismissal of Mr. O'Kane's application, the

pending "Motion To Enlarge Issues Against O'Kane" be

dismissed.

Respectfully sUbmitted,

His Attorneys

"I~IeK , BBLlMDIUK, p.e.
1990 M Street, N.W.
Suite 510
Washington, D.C. 20036
(202) 785-2800 December 16, 1993

, Attached is the facsimile copy of Mr. O'Kane's
Declaration. The original of this document will be supplied upon
its receipt.
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~evln O'Kane hereby declares and affirms as tollows:

1. I am an applicAnt. for a new FM station at Whitesboro, NY.

2. I am aware of the motion to enlarge issues filed again.t

me by Frank B. DuRoss, .eeking issues as to whether I am finan­

cially qualified and whether I misrepre.ented my financial qual-

ifical.iuuB in my application for White.boro.

3. In response to the allegations raised, I did not misrep­

resent my financial qualifications to the FCC.

4. As staled in the application (FCC Form 301, p. 6, at­

tached as Bx. 1, to the motion to enlarge issues), I estimated

Lhal my construction and operations cost. for the station would

be $77,562. To meet this requirement, I obtained a commitment

from my father for a loan of up to $100,000.00. Since this

amUUIIL would cover my entire costs and provide a cushion, I

believed I was financially qualified.

5. !n the application I indicated that I was al.o a source

u! financing in the amount of $SO,OOO.OO. While I had no need to

list myself as a source of financing, I did so because of my

co~itment to divest of my 37.5' interest in television station

WFXV-TV, utica, New York. One of the other stockholders in WFXV-

TV had made a firm offer to purchase my interest under term.

which would include an initial cash payment in exce.s of

$50,000.00. Since I knew that I would be able to get at least

$50,000.00 in cash for the sale of my interest, I listed it on

lhe application. However, I wa. not relying on that amount for

my financial certification as evidenced by the fact that I ob-
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tained a commitment from my father to finance the entire amount

wi~h a substantial ~u.hion.

6. With re.pect to the loan from my father, I was provided

a financial statement which li.ted liquid a ••ets of $600,000.00

(and a residence valued at $240,000.00) - with no liabilitie••

It is alleged that my certification of financial qualifications

va. not justified because I did not produce any documents to

support the financial statement. Attached hereto is a copy of my

fathers' current Merrill Lynch state••nt, showin9 marketable

.ecurities with a value of $147,668.00. While not a list of all

u! my father's holdings, this statement alone demonstrates suffi­

cient liquid assets to cover the loan. It was my unde~standinq

from counsel that I did not have to produce documentation to

prove Lhat the financial statement was accurate. Bowever, this

does not mean that my reliance on my father'. financial statement

was unjustified. I am very familiar with my father's financial

situation. My father loaned Mohawk Valley Broadcasting, Inc.

(licensee of WFXV-TV in which I have an ownership inter••t)

$72,000.00. There is no question in my mind that my father could

and would lend me the Inoney required to build the radio station

as evidenced by the fact that he has loaned similar amounts to

the television station in which 1 have an interest.

7. An assertion was also made that because the $72,000.00

loaned by my father to the television station did not show up on

either of our financial statements, the financial statements are

8uspect. Thi. i. not true. The loan was to Mohawk Valley Broad­

casting, Inc. and not to me. Therefore, there was no reason for

the loan to show up all my financial statement. My father'.
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b••~in9 on 1l,L- abillLl' to make the loan.

8. With r ••pect to the ••••~tlon that., financial qU.l1fl­

g ...luu••&•• Iulpect b.gau•• 0' a pe"clin9 toelevi_1on and L'tItV

appl.L~aL!on, the laat i. that tho.. application. have no .ariftc)

on ., a~11ity ~Q f1aance ~ft. ~~10 I~atioft. W~th ~elpect to the

.p",11~.L';'I~m \Jt Mohawk valley IIroada••ting, IDC. tor & n•• t..la­

vL.Lon .tation at Ilion, a.w YO~k, % .. .i8ply & .inoritr .tock­

holder in t.he app11caftt. I have ftO p.rlona1 r ••pon.L~111ty to

linano. that .ppl~o.t1an, .n4 % did nat execute a financial

~e~ ..~£!u.tlon in connact.!on with ~b.~ .ppllcation. That leav••

the question of the fundiD9 Qf one additional ~.TV .t.tion.

8~oc. I &m,al~••dy tbe lie.n••e of four LPTY .tationa, ~ ability

~o aon.~ruc~ i. a ,iv.n. The tundln, for tbat at.tien 1. lnde­

penc1ent. of toh. luncling f()X" the radio .~at.lan and aimply It.. no

~~.~~n9 on ~ tinancial qual1fication. here. I have fund1n9 for

both tlCL\.ion'.

I. In conclu_4on, ~ f~D&nal.1 a.~tlfic.tion 1n oonnection

with "h~. application v•• b••ed on the lan c~tmlln1; .ad. by ay

t.Lh.~. I have pereonal know1ed90 ot ., !ath.r t • ability to make

t.h. lo&n, .lId he ha••CI~uall.y INCie a .1milar loan in the p••t.

~hi. w.. the b••i. for mr ce~titloatioQ gf finaDaial qual1fiaa­

tiona, which W••••de in good ta!th and oe~~a1nly without any

Lft••n~ to deceive the Co~••lon.

I .e.~. under ~naltl of ,.riury that the foregolh' 1. true

.~d correct. Executed on thl. 16th day of December, 1"3.

';
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QlUI'ICUI or 'JIYICI

I, Lori paige DiLullo, a secretary in the law firm of
smithwick & BelendiUk, P.C., certify that on this 16th day
of December, 1993, copies of the foregoing were mailed via
first class mail, postage pre-paid, to the following:

The Honorable Joseph P. Gonzalez (*)
Administrative Law JUdge
Federal communications Commission
2000 L Street, N.W.
Room 221
Washington, DC 20554

James Shook, Esq. (*)
Hearing Branch
Federal Communications Commission
2025 M Street, N.W.
Room 7212
Washington, DC 20554

Richard J. Hayes, Jr., Esq.
13809 Black Meadow Rd.
Greenwood Plantation
Spotsylvania, VA 22553
Co-Counsel tor Kenneth r. Ro.er, Jr.

J. Richard Carr, Esq. (.)
P.O. Box 70725
Chevy Chase, MD 20813-0725
Co-Counsel for Kenneth r. Roser, Jr.

James L. Oyster, Esq.
Rt. 1, Box 203A
Castleton, VA 22716
Counsel for Kevin O'Kane

(*): By Hand Delivery
(.): By Facsimile on December 16, 1993 and First Class Mail


