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WASHINGTON, D.C. 20554

BEFORE THE

Federal Communications Commission DEC:! 6 1993
FEDERI>i. COMMUNICATIONS COMMISSiO',1

OFFICE OF THE SECRETAR'r'

In the Matter of )
)

Implementation of Sections 12 and 19 ) Ml\1 Docket No. 92-265
of the Cable Television Consumer )
Protection Bend Competition Act of 1992, )
Development of Competition and Diversity )
in Video Programming Distribution )
and Carriage )

Ex Parte Presentation
by the National Rural Telecommunications Cooperative

The USSBlTlDle WarnerlViacom Exclusivity Arrangement is Prohibited
by the Cable Act and is Contrary to· the Public Interest

in Developing a Competitive DBS Marketplace.

1. The Commis~ionmust not allow the cable industry and one DBS
operator to control tbe development of the entire DBS market.

2. There is no public policy benefit for the Commission to
prohibit - in areas not served by cable operators 
only exclusive arrangements involving cable operators.

3. Other program delivery technologies ba"e developed without the
"benefit" of exclusives arrangements.

4. The Primestar Consent Decree made no rmding "in any shape,
manner or form" as to the legality of the USSB/Time
WamerlViacom deal under the Cable Act.
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DirecTv/NRTC/USSB

1. In April of 1992, the National Rural Telecommunications Cooperative

("NRTC") entered into a DBS distribution agreement with Hughes Communications Galaxy,

Inc. ("HCG")/DirecTv to provide DBS services to rural subscribers, many of whom are

located in areas not "hardwired" by cable operators.!1 As part of their agreement, HCG is

required to obtain certain programming agreements on behalf of NRTC.

2. DirecTv is expected to initiate the fIrst DBS service in the United States in

early 1994, providing more than 150 channels of video programming directly to households

throughout the United States from an FCC-assigned orbital location of 101 0 W.L. NRTC

will market and distribute approximately 20 channels of video programming to rural

subscribers generally unserved by cable.Y

3. USSB also will begin operation of its DBS system from the 101 0 orbital

position in 1994, utilizing a fIve transponder payload located on one of HCG's satellites.

USSB will have the capability to offer approximately 30 channels of video programming to

consumers. USSB, Time Warner and Viacom have entered into exclusive arrangements for

the distribution of HBO, Showtime and other DBS programming throughout the country.

!' DirecTv and HCG are sister subsidiaries of Hughes Communications, Inc. ("HCI").
HCG bas been licensed by the FCC to provide high-powered DBS service. DirecTv is the
DBS operating, customer service and programming acquisition arm of the HCI family.

Y Areas unserved by cable under Section 628(c)(2)(C) of the Cable Act ~, the area
generally to be served by NRTC's DBS service) comprise a significant portion of the
country. Currently, the total non-cabled households m the continental United States is
somewhere between 14 and 22 million, according to A.C. Nielsen and Warren Publishing.
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FCC Program Access PrQceeding

4. On April 1, 1993, the Commission adopted its First Report and Order

("Re.port and Order") in the "Program Access" proceeding.~1 The Commission established

broad, "technology neutral" roles designed to prohibit discrimination by the cable industry

against competing program distribution technologies.

5. As part of its new roles, the Commission prohibited exclusive arrangements

by a cable operator that prevent a distributor from obtaining programming for distribution to

persons located in areas not served by a cable operator. Exclusive arrangements not

involving a cable operator, however, are permissible under the new roles. 47 C.F.R.

76.1002(c)(I).

6. On July 28, 1993, NRTC flIed a Petition for Reconsideration concerning this

particular aspect of the Re.port and Order, pointing out that Section 628(c)(2)(C) of the

Cable Act does not proscribe~ conduct involving cable operators. All "practices,

understandings, arrangements, and activities ... that prevent a multichannel video

programming distributor from obtaining such programming ... for distribution to persons in

areas not served by a cable operator ... II are prohibited, not just those involving "cable

operators". 47 U.S.C. 547(c)(2)(C). NRTC argued that the Commission's new role

allowing exclusive arrangements with non-cable operators is contrary to the plain language

of the Cable Act, contrary to the text of the Commission's Report and Order, and contrary

~I In the Matter of ImnlementatiQn of SectiQns 12 and 19 Qf the Cable TelevisiQn
Consumer Protection and Competition Act of 1992. DevelO,pment of CQmpetition and
Diversity in Video Programming Distribution and Carriage, 8 F.C.C.R 3359 (April 30,
1993). .
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to the public interest. NRTC urged the Commission to reconsider its rule and to bring it

into compliance with the statute.

7. On July 14) 1993) Opj>ositions to NRTC's Petition for Reconsideration were

flIed by USSB, Time Warner and Viacom, who by that time had entered into their exclusive

DBS programming agreements for both "cabled" and "uncabled" areas. On July 28, 1993,

NRTC fIled its~.

8. In September of 1993, after the date for filing Qm>ositions to NRTC's Petition

for Reconsideration expired, USSB presented written ex parte presentations to various

Commission officials. USSB claimed that its exclusive deal with Time Warner and Viacom

is beneficial to the public because there must be "competitive exclusivity" for a healthy DBS

marketplace. The Cable Act pennits such "competitive exclusivity," according to USSB, as

evidenced by the fact that Judge Sprizzo sanctioned the USSB/Time Wamer/Viacom

arrangement in the Primestar Partners case.

9. With less transponder capacity than DirecTv/NRTC, USSB argued that it will

suffer competitively if it cannot enter into exclusive programming arrangements with

vertically integrated cable programmers. As a result, in USSB's view) it makes "good

sense" to allow "competitive exclusivity" within the framework of the DBS industry.

10. NRTC disagrees with USSB regarding both the legality and the desirability

from a public policy perspective of exclusivity arrangements with vertically integrated cable

programmers for the DBS marketplace. Exclusive arrangements between vertically

integrated cable programmers and DBS distributors for areas not served by cable operators
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are contrary to the plain language and intent of the Cable Act, -as well as the public interest.

Exclusive DBS arrangements will not promote the DBS marketplace; they will stifle it.

They will not increase competition; they will suppress it. They will make "good sense"

only for the beneficiaries of the exclusive arrangements.

1. The Commission must not aUow the cable industry and one DBS operator to

control the development of the entire DBS market.!!

11. Notwithstanding passage of the Cable Act, DirecTv at this late date has still

been unable to reach an agreement with either Time Warner or Viacom to allow DirecTv

and NRTC to distribute the two most popular premium services and the most essential

examples of multichannel programming: Time Warner's HBO and Viacom's Showtime.
~!

Why? Because Time Warner and Viacom entered into exclusive arrangements with USSB.-

12. The USSB/Time Warner/Viacom exclusivity arrangement will pennit the cable

MSOs to sell an array of critical programming on an exclusive basis to USSB, thus denying

DirecTvINRTC access to the full menu of key programming they must have to attract

subscribers. As DirecTv/NRTC and USSB are the only entities expected to provide DBS

~ See, Joint Amicus Curiae Memorandum of Law of DirecTv. Inc.. National Rural
Telecommunications COQperative, Consumer Federation of America and Television Viewers
of America. Inc., State of New York. et a1 v. Primestar Partners L.P., No. 93 Civ. 3868
(JES), July 16, 1993, attached as Attachment C to NRTC's Reply in MM: Docket No. 92
265,

11 As the Commission is well aware, much of the most popular multichannel
subscription programming is supplied by companies that are vertically integrated with cable
.MSOs. Historically, these vertically integrated programmers either have been unwilling to
deal with alternative MVPD cable competitors, or have done so only at highly
discriminatory rates, tenns and conditions. ~, 1990 Cable Report at 5020.



- 6 -

service in the foreseeable future, the USSB/Time Warner/Viacom exclusive arrangement will

permit the cable industry to "split" the DBS market. USSB will have programming, but

limited capacity; DirecTv will have the capacity, but limited programming. The cable

monopolies will then face only "hobbled" DBS competitors.

13. USSB evidently paid an exclusivity premium for its arrangements with Time

Warner and Viacom, who thereby set the baseline price for distribution of HBO, Showtime

and their other programming in the DBS market. No other DBS provider can obtain this

progmmning from USSB at a~ price, or from Time Warner or Viacom at any price.

By defmition, this "tilts" the DBS playing field in favor of cable. It makes DBS less

effective as a competing technology, because it allows the cable industry to structure the

playing field of its competitors. Through the use of these exclusive arrangements, the cable

industry will control DBS as a competitive force.

14. The USSB/Time Warner/Viacom exclusivity arrangement places the future of

DBS solely in the hands of vertically integrated cable programmers and USSB. Through

these exclusive arrangements, USSB is now the "only deal in town" for DBS distribution of

HBO, Showtime and the other "exclusive" programming. Should USSB opt for a "low

volume/high margin" or "no service/high cost" approach to DBS, the development of the

entire DBS market will be handicapped. Without competitive offerings, the DBS market

cannot reach its full potential as an alternative delivery technology serving the American

public.

15. The success of DBS as a competitive technology must not be dependent on the

competitive decisions of huge cable companies and one DBS distributor. To the contrary,



- 7 -

Congress mandated fair access to programming for all competing distributors, so the public

would receive the benefits of competition -- not so USSB would receive the benefits of what

it calls ·competitive exclusivity. "

16. NRTC has no more transponder capacity available for its use than does USSB,

yet NRTC did not base its business plan on exclusive arrangements with vertically integrated

programmers. NRTC plans to offer a wide balance of programming, based upon the

concept of Program Access as mandated by the Cable Act. USSB, however, opted for

negotiating exclusive arrangements with cable-owned programmers rather than developing a

balanced DBS program package of its own.§.I Instead of offering a variety of programming

alternatives, or the "niche" programming that USSB has touted publicly for years, USSB

chose to foreclose competition by entering into exclusive arrangements with Time Warner

and Viacom. USSB's approach is contrary to the Cable Act and, if sanctioned by the

Commission, would be extremely bad public policy. The DBS industry needs fair access to

programming, not exclusive arrangements "blessed" by the cable industry, in order to

develop and thrive as a competing technology.11

~,program offerings attached to USSB ~~ filing.

1/ Tempo (TCI) is licensed to operate a DBS system at 119° W.L. Once
DirecTvINRTC and USSB have been "neutralized" as a competitive force by the use of
exclusive arrangements, Tempo would be free to step-in and dominate the DBS market, just
as TCI has dominated cable.
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2. There is no public policy benefit for the Commission· to prohibit -- in areas not

served by cable operators - only exclusive arrangements involving cable

operators.

17. In its Petition for Reconsideration, NRTC challenged only the Commission's

rule regarding exclusive arrangements in areas unserved by cable. Congress granted the

Commission no discretion regarding exclusive arrangements in areas unserved by cable.

Congress prohibited all exclusives in unserved areas, regardless of the technology deployed.

In areas served by cable, on the other hand, Congress was more lenient. In those areas,

Congress permitted the Commission to make a "public interest" rmding in authorizing

exclusive arrangements in particular cases. Cf., 47 U.S.C. 628(c)(2)(C) (areas unserved by

cable), 628(c)(2)(D) (areas served by cable).

18. The language used by Congress in Section 628(c)(2)(C) and 628(c)(2)(D) is

different. Subsection (C) prohibits all exclusives in non-cabled areas, including specifically

those involving cable operators. Subsection (D), on the other hand, prohibits only

exclusives involving cable operators in cabled areas. By using different language, Congress

accomplished different results. In bifurcating its approach to "served" and "unserved" areas,

Congress afforded additional protection to those Americans who reside in areas Ynserved by

cable.

19. Persons residing in areas unserved by cable typically receive far fewer media

choices than those who live in cabled areas. Over-the-air terrestrial television stations, as

well as alternative distribution technologies - MMDS, SMATV, and others -- are more

limited in rural, unserved areas. AU exclusive arrangements were specifically prohibited by
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Congress in these unserved areas. "Competitive exclusivity," although recognized by USSB,

was never recognized by Congress as an acceptable excuse for an exclusivity arrangement in

an unserved area.

20. In fact, "competitive exclusivity, " the phrase created by USSB, is a

misnomer. It is an oxymoron. It is not even a statutorily recognized factor for the

Commission to consider in determining whether exclusive arrangements should be permitted

in areas served by cable under the "public interest" test required by Section 628(c)(2)(D) of

the Cable Act. It most certainly is not a legitimate factor in determining whether the

USSB/Time Watner/Viacom arrangement is prohibited by the blanket statutory ban,

contained in Section 628(c)(2)(C) of the Act, against all types of exclusive arrangements in

Yllserved areas.

21. Program Access under the Cable Act was intended to be "technology neutral."

It is inconceivable that Congress intended to prohibit -- in areas unserved by cable -- only

exclusive arrangements involving cable operators. These areas, after all, are not served ~

cable. "Cable operator exclusives" are generally not a problem in unserved areas.

Congress did not intend to "fIx" a problem that does not exist. Rather, Congress fIxed a

problem that~ exist: exclusive arrangements that prevent an MVPD from obtaining

programming in areas not served by a cable operator.

22. It is equally "silly," from a public policy perspective, to prohibit cable

<>.,perators from entering into exclusive arrangements that block the distribution of

programming to competing technologies, but to allow vertically integrated cable

prouammers (such as Tune Warner and Viacom) to do so. Time Warner and Viacom am
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cable operators. They own and control cable systems, which is what makes them vertically

integrated! There is no~ fide policy reason why vertically integrated cable programmers

and cable operators should not hmh be covered by the Congressional ban against exclusive

arrangements in unserved areas.

3. Other program delivery technologies have developed without the "benefit" of

exclusive arrangements.

23. Using exclusive arrangements in the TYRO market in the 1980's, HBO and

Showtime originally refused to deal with NRTC. Notwithstanding NRTC's offer of an

advance purchase of $1,000,000 each, HBO and Showtime continued to disallow access to

their programming services by NRTC as a TYRO distributor. By 1987, however, Congress

drew the line. HBO, Showtime and others were forced by Congressional pressure to make

their product available to NRTC for TYRO distribution. Today, HBOIShowtime license

broadly within the TYRO market and many distributors compete over price and service

through creative packaging. TVRO program providers have been able to distinguish their

services through various packaging, service and other offerings. This type of competition

has led to consumer benefit.

24. While multiple distributors now compete in C-Band, USSB claims that it

cannot compete in DBS if Hughes and NRTC have fair access to programming.

"Exclusives," however, are not necessary in the DBS market and would be

countelproductive from a public interest perspective. USSB is not entitled to receive special

treatment.
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25. Congressional interest in Program Access must override USSB's interest in

blocking competition. In Section 628(c)(2)(C), Congress placed all distributors on a level

playing field with respect to accessing cable owned programming services.!' USSB has no

right to block DBS competitors through exclusivity arrangements with the cable industry.

4. The Primestar Consent Decree made no rmding "in any shape, manner or form II

as to the legality of the USSR/Time Warner/Viacom deal under the Cable Act.

26. In its ~ parte filing, USSB presented several quotations from the Primestar

transcript, claiming that Judge Sprizzo and 40 State Attorneys General supported the

USSB/Time Wamer/Viacom deal as being consistent with the requirements of the Cable

Act.'l.' Such a representation is a mischaracterization of the Primestar record.

27. Judge Sprizzo entered the Consent Decrees despite, not because of, the Cable

Act. The Decrees were approved by the Judge specifically because they had a "savings

clause" which made clear that the Decrees did not supersede the requirements of the Cable

Act.

28. Relying on the savings clause, Judge Sprizzo could not have been more

adamant during the Primestar hearing in emphasizing the limited scope of his decision. He

!/ USSB unsuccessfully lobbied on the side of the cable programmers in opposing the
Program Access provisions of the Cable Bill. Now these efforts have apparently been
"rewarded" by Time Warner and Viacom with exclusivity arrangements.

2/ In its own filing in that proceeding, the Commission noted that significant issues had
been raised in the Program Accessproceeding regarding exclusive contracts under the Cable
Act. The Commission expressed its own concerns regarding the proposed Decrees.
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was unequivocal in re,peatedly warning all parties that his actions should not be construed at

the FCC or elsewhere as supporting any particular exclusivity arrangements:

If I approve this decree, I am indicating no opinion whatsoever in any shape, manner
or fonn with respect to whether exclusive contracts do or do not conform with the
Cable Act. (Trans., p. 22)

There is nothing in this decree that binds the FCC in any way or binds you in any
way, nor should any rmding I make in approving this decree be taken in any shape,
manner or fonn as any imprimatur of approval or any suggestion that the particular
exclusive contracts are lawful or unlawful. (Trans., p. 23)

If I choose to approve this decree, as I think I will, I am not suggesting in any
shape, manner or form that exclusive contracts with orbital providers or the price
determinations are lawful. I will say that for the record, so that if they try to use it,
you can say Judge Sprizzo has said specifically that, in approving the decree, he is
adhering to principles of federalism and therefore allowing the State Attorneys
General to decide what they think to be appropriate, without unnecessary judicial
interference. (Trans., p. 30)

Whatever I have done in approving this decree is not in any way a rmding by this
Court that any conduct challenged in the future, either in the Courts or at the FCC in
an administrative hearing, is lawful by virtue of the fact that the Court has signed
this decree.

29. In light of these direct and unequivocal instructions, it is surprising that USSB

would ignore Judge Sprizzo's admonitions and argue that he somehow intended to sanction

the USSB/Tirne Warner/Viacom deal. He did nothing of the sort. In fact, he repeatedly

emphasized just the opposite.

CONCLUSION

30. The USSB/Tirne Warner/Viacom exclusivity arrangement is prohibited by the

Cable Act in areas unserved by cable operators and would stifle the development of the DBS

market. The Commission must not allow the cable industry and one DBS operator to
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control DBS as a competitive force. The DBS industry needs fair access to programming,

not exclusive arrangements "blessed" by the cable industry, in order to develop and thrive as

a competing technology.

Dated: November 19, 1993
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SOMMARY

NRTC commends the Commission for the comprehensive

regulatory approach adopted in the First Report and Order in

this proceeding. The Commission's decision to prohibit

discrimination in the provision of video programming is

essential to the development of a competitive video

distribution marketplace. NRTC submits this Petition for

Reconsideration for~the specific purpose of addressing three

limited issues.

First, the Commission concluded that the Cable Act does

not grant the Commission the authority to assess damages

against a programmer or a cable operator for a violation of

the Program Access requ!rements. NRTC sUbmits that the

Commission has ample authority under the Cable Act to order

all appropriate remedies, including damages. Damages are

traditionally regarded as an appropriate remedy for

violation of the Commission's non-discrimination

requirements. Without the possibility of an award of

damages, the Program Access rules will lack the regulatory

"teeth" necessary to combat this long-standing problem.

Fines alone will be an inadequate deterrent, and they will

not benefit the video distribution marketplace or make the

aggrieved MVPD whole.
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Secondly, the Commission misapplied section

628(c)(2)(C) of the Cable Act regarding the provision of

programming in areas not served by a cable operator. This

section prohibits any practice, understanding, arrangement

or activity by any cable operator, satellite cable

programming vendor in which a cable operator has an

attributable interest, or satellite broadcast programming

vendor that prevents an MVPD from obtaining programming from

a vertically-integrated program vendor for distribution to

persons in areas not served by a cable operator. The

Commission's rule implementing this section, however,

restricts the scope of this section solely to conduct by a

"cable operator."

Lastly, the Commission pre-judged in this proceeding

questions regarding the satellite carriers' claimed cost

"justification" for their discrimination against Home

Satellite Dish ("HSD") distributors. The satellite

carriers' blatant price discrimination against NRTC as an

HSD distributor -- requiring paYment of as much at 800% more

than cable rates -- cannot be justified by any costs

incurred by the carriers at the wholesale level. NRTC urges

the Commission not to foreclose in this proceeding a full

explanation in subsequent complaint proceedings of the

satellite carriers' claimed cost "justification" for these

pricing practices.
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of the Federal Communications Commission ("FCC" or

"commission"), the National Rural Telecommunications

Cooperative ("NRTC") is pleased to submit this Petition for

Reconsideration of the First Report and Order adopted in the

above-captioned proceeding on April 1, 1993.11

11 58 Fed. Reg. 27658 (May 11, 1993).



- 2 -

I • BACKGROUND

1. As described in detail in NRTC's Comments and

Reply Comments submitted in this proceeding on January 25

and February 16, 1993, respectively, NRTC is a non-profit

corporation, owned and controlled by 521 rural electric

cooperatives and 231 rural telephone systems located

throughout 49 states. NRTC's mission is to assist member

companies in meeting the telecommunications needs of the

60 million American consumers who live in rural areas.

Through the use of satellite distribution technology, NRTC

is committed to extending the benefits of information,

education and entertainment programming to rural America on

an affordable basis, in an easy and convenient manner -

just like cable television services are provided in urban

America.

2. Currently, using C-band technology, NRTC and its

members provide various packages of satellite-delivered

programming, called "Rural Tve," to more than 75,000 Home

Satellite Dish ("HSD") subscribers. In its C-band

distribution business, NRTC provides the same administrative

marketing and consumer support to programmers as does a

cable operator using hard-wired cable.
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3. NRTC also has entered into an Agreement with

Hughes Communications Galaxy, Inc. ("Hughes"), to provide

high-powered Direct Broadcast Satellite ("DBS") services to

subscribers across the country. Under the Agreement, NRTC,

its members and affiliated companies purchased satellite

capacity and other necessary services to market and

distribute 20 channels of popUlar cable and broadcast

television programming to rural households equipped with

la-inch DBS satellite receiving antennas. The service is

expected to be offered in April 1994. When the system is

fully deployed, more than 100 channels of movie, sports,

networks, cable and other entertainment and information

services will be available throughout the continental United

states by direct-to-home satellite.

4. NRTC and its members, primarily consumer

cooperatives, were actively involved with Congress in the

development of the "Program Access" provisions now contai,ned

in section 19 of the Cable Television Consumer Protection

and Competition Act of 1992, (Pub. L. No. 102-385, 106 stat.

1460, (1992» (the "Cable Act"). NRTC also participated

extensively in the instant Commission proceeding to

implement these provisions into the Commission's Rules and

Regulations.
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5. NRTC commends the Commission for the detailed

analysis and comprehensive regulatory approach adopted in

the First Report and Order. Obviously, the Commission

shared Congr~s~ional concerns regarding the importance of

prohibiting discrimination by cable programmers against

distributors using alternative delivery technologies, such

as HSD and DBS. NRTC submits this Petition for

Reconsideration for the limited purpose of addressing three

specific issues contained in the First Report and Order .
•

II. DISCUSSION

A. ~he CommissioD Should Reserve the Right to Award
Damaies iD Appropriate Cases for ViolatioD of the
Program Access RequiremeDts.

6. The Commission recognized in the First Report and

Order that the Congress provided it with broad authority to

order "appropriate remedies" for violations of the

nondiscrimination requirements of section 628, including the

power to establish prices, terms and conditions of sale of

programming to the aggrieved multichannel video programming

distributor ("MVPD"). These remedies are in addition to and

not in lieu of the remedies available to the Commission

under Title V or any other provision of the Communications
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Act.lI The Commission indicated, however, that in most

cases the appropriate remedy for a Program Access violation

will be to order the programming vendor to revise its

contract or to offer the complainant a price or contract

term in accordance with the Commission's findings. lI

7. The Commission expressed its belief in the First

Report and Order that the Cable Act does DQt grant the

Commission the authority to assess damages against a

programmer or a cable operator for violation of section 628.

NRTC submits that the Commission has unnecessarily

restricted its authority under the Cable Act to order

appropriate remedies, i~cluding damages, for violation of

the Program Access rules.

8. Damages a~e traditionally regarded as an

"appropriate remedy" imposed by the Commission for violation

of its nondiscrimination requirements. For instance,

Section 202 of the Communications Act of 1934, as amended,

prohibits certain unjust or unreasonable discrimination by

common carriers. Section 206 of the Act, as well as the

1/ section 628(e) (1) and (e) (2).

11 ,! 81, 134.
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corresponding provision of the Commission's rUles,!! provide

that a common carrier is liable to any person injured as a

result of unjust or unreasonable discrimination by a common

carrier for the full amount of damages sustained, together

with reasonable counsel fees. section 207 of the Act allows

any person unjustly or unreasonably discriminated against by

any common carrier to make complaint to the Commission.

section 209 of the Act provides that the Commission may

grant an award of damages for unjust or unreasonable

discrimination by a common carrier.

9. In the instant proceeding, the Commission should

reserve the same type of discretion to award damages to an

aggrieved MVPD for unlawful discrimination in the provision

of programming. Complaint proceedings may require a

considerable amount of time for successful prosecution at

the Commission. During the pendency of the complaint, the

programmer may continue discriminating against the

complaining MVPD. It is unfair to require the MVPD to

continue paying the discriminatory rates to the programmer

with no hope of Ultimately recovering these unfair paYments

from the programmer in the form of damages. Fines alone

!! 47 C.F.R. 1.722; See, 47 C.F.R. 1.701 et. seg.
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will be an inadequate deterrent, and they will not benefit

the video distribution market or make the aggrieved MVPD

whole.

10. without the possibility of an appropriate award of

damages, program vendors have no incentive to discontinue

their discriminatory pricing practices. Rather, they will

be motivated to prolong complaint proceedings, contrary to

the Commission's stated intention to establish expedited

enforcement procedures. The Program Access rules will lack

the regulatory "teeth" necessary to combat this long

standing problem.

11. NRTC has been fighting on behalf of rural

consumers for fair access to programming for over six years.

During that time, NRTC has participated in numerous

proceedings before the Commission and the united states

Congress. Last October, Congress passed a law designed to

terminate these discriminatory practices. In adopting rules

implementing the new law, the Commission has provided an

ample grace period to the programmers to cease their


