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Dear Kathy:

The purpose of this letter is to summarize the points made
in the meeting which Steve Muir, President of ComTech Mobile
Telephone Company, Peter Casciato, counsel for the California
Cellular Resellers Association, Inc., and I had with you on
January 18, 1994, I apologize for the delay in getting this to
you. Unfortunately, the weather and the Mayor's edict
intervened.

Definition of "Commercial Mobile Service"

The Commission's Report and Order should explicitly state
that the term "commercial mobile service" as defined in Section
332(d) (1) includes cellular resellers. Although the statute does
not expressly mention the term "reseller," the Commission has
already concluded that "provision of commercial mobile service to
end users by earth station licenses or providers who resell space

'8 ent capacity would be treated as common carrier service." :
NPRM at 943 (emphasis added). There can be no doubt that the
term "commercial mobile service" was intended to include cellular
resellers as well.
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To begin with, nothing in the statutory definition of
"commercial mobile service" in Section 332(d) (1) requires the
provider to have a license or other authorization from the
Commission. Nor does the statutory definition require the
commercial mobile service provider to have its own facilities.
Rather, the term merely requires the provider to make
"interconnected service" available to the public on a "for
profit" basis. That definition clearly encompasses cellular
resellers, who provide interconnected service to their
subscribers for profit.

The inclusion of resellers in the statutory definition of
commercial mobile service providers is confirmed by the statutory
definition of "private mobile service" in Section 332(d) (3).

That latter term is defined as "any mobile service (as defined in
Section 3(n)) that is not a commercial mobile service or the
functional equivalent of a commercial mobile service, as :
specified by regulation by the Commission." As the Commission
correctly explained in its Notice of Proposed Rulemaking, the
"linchpin" of the functional equivalency test is the customer's
perception, and there is no basis upon which the Commission could
conclude that a cellular reseller's customer recognizes any
difference in service received from a cellular reseller than that
provided by a FCC-licensed cellular carrier. Indeed, the concept
of "resale" -- whether for long distance service or cellular
service -- necessarily conveys the conclusion that the service is
basically the same.

The legislative history of Section 332(d) reinforces the

conclusion that cellular resellers are included in the definition

of "commercial mobile service providers." The discussion of
regulatory parity occurred in the context of Congress'
understanding that some States like California actively regulate
the rates of all providers of cellular service, including
cellular resellers. Members of Congress therefore understood
that, in deciding whether State regulation could continue, both
the states and the FCC would be forced to take into account
competition provided by cellular resellers, PCS, Nextel, and
other mobile service providers. 1Indeed, in a discussion on
regulatory parity at the mark-up session before the Senate
Commerce Committee on May 25, 1993, Senator Stevens stated that
"the issue out there is really reselling, rather than
regulation." (Unfortunately, the committee staff would not allow

copies to be made of the transcript, but it is available for

inspection by the Commission staff.)

Attached to this letter is the statement of Representative
Edward J. Markey, Chairman of the House Subcommittee on
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Telecommunications and Finance, at the mark-up of the Licensing
Improvement Act of 1993 in the House Committee on Energy and
Commerce on May 11, 1993. Representative Markey observed that
the legislation "proposes that any person providing commercial
mobile service, which is broadly defined to include PCS, and
enhanced special mobile radio services ("ESMRs"), and cellular-
like services, should all be treated similarly, with the duties,
obligations, and benefits of common carrier status." (Emphasis
added.) Representative Markey added that the legislation did not
"disturb the principle that carriers can be obligated to offer
services to resellers at wholesale prices" or "the authority of
the FCC to act on behalf of cellular resellers. . ." 1In fact,
Mr. Markey observed that the legislation "extends resale
requirements to PCS and ESMRs, thereby opening up market
opportunities which do not exist today for resellers."

Mr. Markey's comments were echoed by Senator Inouye,
Chairman of the Senate Subcommittee on Communications, in his
floor statement on June 24, 1993, a copy of which is also annexed
to this letter. 1In that statement, Senator Inouye stated that '
"all commercial mobile services would be treated as common
carriers." He added, however, that the term "commercial mobile
services" would not include "providers of specialized mobile
radio service that do not compete with cellular service. . ."
The implication of Senator Inouye's comment is that the term
"commercial mobile service provider" would include parties --
like cellular resellers -- who do compete in the provision of
cellular service.

Finally, there is nothing in the legislative history to
indicate that Congress intended to exclude cellular resellers
from the definition of commercial mohkile service providers. The
absence of any such indication is noteworthy since the
legislative history demonstrates that Congress was very nuch
aware of the cellular resellers' existence.

Right of Interconnection

As providers of commercial mobile service, cellular
resellers are entitled to interconnection with the facilities of -
other carriers (including FCC-licensed cellular carrlers), and
that right should be explicitly recognized in the cOmm1s51on's
Report and Order. The right of cellular resellers to
interconnection is not dependent on the new statutory provisions
in the Omnibus Budget Reconciliation Act of 1993. Rather, those
rights of interconnection stem from Section 201 of the
Communications Act of 1934 and prior FCC decisions. Section
201(a) requires "every common carrier engaged in interstate or
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foreign communication by wire or radio. . . to establish physical
connections with other carriers. . ." Nothing in Section 201(a)
confines that duty to common carriers with a license or other
individual authorization from the FCC. Such a requirement would
be antithetical to the very purpose to be served by resellers.
The Commission authorized resale in the hope and expectation that
resale would promote competition. See Cellular Resale Policjes, 6
FCC Recd 1719, 1730 n.67 (1991). That purpose would be undermined
if a carrier's rights and obligations under Title II were
dependent on an individual authorization.

The need for explicit interconnection rights for resellers
cannot be underestimated. In the absence of explicit recognition
of that right, further litigation over the issue will be
inevitable. The current proceedings before the California Public
Utility Commission are of particular concern to cellular
resellers. The California PUC (1) authorized the establishment
of procedures "for [cellular] resellers that want to provide
their own switches" and (2) concluded that "[c]ellular resellers
should be allowed to acquire interconnected NXX codes on the same
basis as the facilities-based carriers." Regulation of Cellular
Radiotelephone Utilities, Decision 92~10-026 (Oct. 6, 1992) at
59. Those conclusions were not disturbed on reconsideration. See
Regulation of Cellular Radiotelephone Utjilities, Decision 93-05-
069 (May 19, 1993) at 13. In the absence of an explicit right of
interconnection in the Commission's Report and Order, the FCC-
licensed cellular carriers are likely to argue to the California
PUC that the FCC's failure to recognize a right supersedes any
interconnection authorized by the California PUC (or other State
“body) .

Preemption of State Interconnection Order
The Notice of Proposed Rulemaging proposed to preempt all

- State regulation of the right to intrastate interconnection and
the right to specify the type of interconnection because such
regulation would allegedly "negate the important federal purpose -
of ensuring interconnection to the interstate network." NPRM at
§71. The Notice of Proposed Rulemaking did not provide any
detail to support that broad claim, and, in the absence of a
broad federal right of interconnection for all parties (including
cellular resellers), the Commission's proposed preemption cannot
withstand judicial scrutiny.

The courts have made it clear that the FCC can preempt State
regulation only "when the State's exercise of [its] authority
negates the exercise by the FCC of its own lawful authority over
interstate communication." National Association of Requlatory
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Utility Commissioners v. FCC, 880 F.2d 422, 429 (D C. Cir. 1989)
(FCC's preemptlon of State regulatlon of 1n51de wiring reversed
where Commission failed to satisfy its burden that State
regulation would "necessarily thwart" FCC objectives). To be
sure, State regulation of interconnection which is more
restrictive than FCC policy can satisfy the Commission's burden
and probably should be preempted. E.g. Public Utility Commission
of Texas v. FCC, 886 F.2d 1325 (D.C. Cir. 1989) (FCC properly
preempted State order which prevented a local telephone company
from allowing interconnection to customer with FCC-licensed
microwave communications network). But the Commission can invoke
that power of preemption only where the public detriment

outweighs a private benefit. Hush-A-Phone Corp. V. United States,
238 F.2d 266, 269 (D.C. Cir. 1956).

The foregoing principles -- which are well-settled -- have
particular relevance to cellular resellers. They have secured a
right of interconnection from the California PUC which is
strongly opposed by the FCC-licensed cellular carriers. The
Commission's proposed preemption of all State interconnection
regulation would void that California order and, contrary to the

Notice of Proposed Rulemaklng s stated intent, thwart rather than
fac111tate competition.

Standard for Review of State Petitions

Paragraph 79 of the Notice of Proposed Rulemaking does
little more than to repeat the broad language of Section
332(c) (3) that a State can petition the Commission to continue
its rate regulation of commercial mobile service providers.
However, the Notice of Proposed Rulemaking does not provide any
detail concerning (1) the particular information which a State
should submit to satisfy its burden or (2) the standard of review
that the Commission will apply in determlnlng whether a State has
satlsfled its burden. '

The foregoing issues are ones that will necessarily have to
be resolved in the context of any petition filed by a State. It
will be more efficient for all concerned -- including the
Commission, the States, and interested parties -- to specify
those parameters in the course of the rulemaking rather in the
course of adjudicating a particular State petition. 1In
clarifying its intent, the Commission should make it clear that
it will apply the same standard of reasonableness to any showing
by a State that courts apply in their review of FCC decisions.
The Commission does not have the resources to conduct a de novo
hearing on matters affecting rates within a particular State.
And, beyond the question of resources, a State which has expended
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substantial time, effort and money to investigate the level of
competition and service in a particular State should be shown
some deference. Conversely, a State which has failed to expend
the necessary time, effort, and money to investigate rates and

service will be unable to pass muster under the Commission's
standard.

It should be added that cellular resellers do not expect
every State petition to favor their interests. However, the
foregoing standard would be a fair one consistent with
administrative practice and the public interest.

I hope that the foregoing comments are useful. If you have
any further questions, please let me know.

Sincerely,
KECK, MAHIN & CATE

Attorneys for
Cellular Service, Inc.

et

BN.QL(

Lewls J. Paper

cc: David Nelson
Steven Muir
Peter Casciato, Esq.
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to eliminate this practice, rather than
perpetuate the charade. :
Third, the admin{stration has found

8 way to raid the trust funds to finance.

new Federal spending, without tech-
nically touching the funds. They will
just conflscate benefita. .

Fourth, . the ddministration's pro-
posal will, {n effect, turn Social Secu-
rity into a means-tested program—a
severe breach of faith with the Amer-
fcan people. . .

What most don't realize is that not
only 8ocial S8ecurity, but interest, pen-
sion, dividend, tax-exempt bond, and
wage fnoome as well, are -included in
the ¢aloulation of this tax. Thus, many -
seniors - with- incomes over $25,000—a
figure that will have fallen to §15.000 in
today's dollars by 2010, when baby
boomers begin to retire—will find that
they effectively get no Social Security"
benefits at all. In short, Government .
will penalize instead of reward those
who-have sacrificed during their work- -
ing ‘years to sa.ve money for their re-
uremnt..

“The most: duburblnz oonsequence ot
the President's proposal is that it con-
tinves to punish those seniors who still
need to work fn order to make ends
meet. They would be hit with both the-
tax-on their benefits and the Soclal Se-
curity earnings test penalty, which
forces t.hem to forfeit $1-1n benefits for
every .$3 in
sm.seo—a gomhined marginal tax rate

wmwm 100 percent for some.

" the campaign, he indicated he

inccndod to address this confiscatory

policy. I am sure few thought what he

really-intended to do was increase the

taxes on élderly workers. as this pro-
posal would do. -

It is oertuinly true that our Nation's
seniors—ag & group—are better ~off
today tha.n they were when Social Se-
curity was ‘created in 1935, It is also
true- thatma.n.y other groups in our so-.
ciety are suffering from declining

standards of living. Deficit reduction -

‘and eoconomic growth are proper ‘im- -
_ peratives -for the new -administration.
But, déspite their sales job to the con-
trary, ths -admintstration’s proposal to -
{ncrease the taxation of Social Secu-
rity benefits.is neither an appropriate -
nor effective way t.o a.chiéve them.

: mmusmnunou FUEL TAX AND‘I'HE :

S - “AVIATION INDUSTRY -

As wyone ‘who -has flown regula.rly
knows;. the past few years have not"
been particularly good ones for the air-
‘line industry. Well known nameplates:
‘stich ' as- Midway, -Pan Am, Eastern,
Pecples Express, Frontier; Braniff, Re-
public, Air Florida, and National, are
no longer flying, having mergeéd- into
larger: carriers or gone out of ‘business

- completely. With thé passing of each of -

- thiese carriers, this Nation's airline in-.
dmtry ha.s lost t.ens ot thousands of‘
Joba

“More recently, USAlr a.nnounced that
it éxpectéd.to show another substantial
Joss ‘in *1993, -and “Northwest - Airlines
states-that 1t will“be-forced to file for -
bankruptcy prot.ection withln the next

«inicome they .earn. .over.
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few weeks. And teetimony before the
recently constituted National Commis-
sion to Ensure a Strong and Competi-

tive Alrline Industry indicated that the

industry has lost $10 billion since 1990.

While structural problems, foreign
competition, and extremely high wage
rates account for part of the airlines’
difficulties, the biggest problem has
been. dealing. with the enormous tax
burden placed upon the industry. I'm

. not referring to just -the 34 percent—-

soon to be 34 or 36 percent—corporate
tax rate, or property taxes and user
feos, paid by all businesses.

As & matter of fact, last year, the.
airline industry and airline passengers .

paid & total of $29 billlon {n Federal
passenger related taxes. A list of some
of those taxes includes a 10% domestic
ticket tax of $4.5 billion, an airport
-passenger facility charge of $11.3 bil-
1ion, payroll taxes of $1.5 bilifon, & $6
international departuré tax, and t.he
-1ist goes on and on.,

It {s small wonder, then, that the air-
“1ine industry has been suffering. What .

is surprising, and deeply disturbing, 18
that the budget reconciliation: bill will
greatly exsocerbate the. airlines prob-
lems by fmposing a new 4.3 cents per
gallon .tax ‘on transportation fuels to
replace President clinton‘s bmad-based
energy tax, . .

“This. would .add’ moro tha.n 8500 mil-

Mon annually to the operating costs of.

analready. financially décimated .in-

dustry “To .make matters worse,’ ‘the. .

House-passed tax bill would add -an-
.other '$850 -million to:the a.lrlines an-
nual operating deficit.’ -

‘This is irrational and imaponsible

public policy and will undoubtedly re-°
" sult in additional airline failures, Jess -

compotitlon, .higher fares, and, most
lmporu.ntly. additional job losses. One
industry estimate projects that the air-
lines will lose 4.7 million passengers
per year, alow the industry's fiscal re-
covery, and cost 26,500 joba. L
‘What is ‘particularly ‘tragic is that
this additional burden is béing imposed
on the airline industry to support sub-
stantial new Government spending,

Proponents of the industry have said. -

they wait to-do-all they.can to help
the airlines, but with friends like this,
" the industry certainly doean't need to
_worry about {ts enemies, -
I had the ‘pleasure of servmg a8’ the
"Republican - on "the - Aviation
Subcommittes in -the -Senats - for 4
years,: .and had the - opportunity to

study, - discuss, .and ‘hear testimony

from meany well-qualified experts and
representatives in the airline industry.

More mcently. 1 testified before the.

National "Airline Commiésion on some

-of the pfoblems conn'ontlng the avia--
tion industry. I also was able to hear"
and read the testimony of other wit~’
nesses : bafore thé commission. ‘Every

- domestic- airline ‘executive who spoke

to the Comirpission sald the industryis

_over burdened by taxes and- fees that.

‘are: dlﬂlcult to:pase oh tO consumers.

-Ttie.aniswer for the airline-industry 18
for fewer: i:axes, mot more‘A new. ta.x on:* ¢l

enue to the Eedenl
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transportation fuels {8 misguided. Only
by helping our Nation's air carriers im-
prove their fiscal health can we hope to
maintain a competitive airline indus-
try and create new American jobs. Un-
less we think we can do without domes-
tic -airlines, we should do without a
transportation fuel tax. _

Mr. PRESIDENT. President Clinton
said he wanted to ‘‘put people first.”

. Unfortunately. this bill puts & lot of

people last; especially those in our so-
clety who, as the distinguished Ssnator
from Texas says, pull the wagon. It

_ hurts most those who most help this
country grow, who create the jobs,.and -

who have already given much. t.o t.his
country. . . .

The Cliaton economlc plan a.nd t.he .
budget reconciliation bill is bad: for
America. It will, at best, only margin-

ally reduce the budget deficit in the

short term, will 'do nothing to lower.
the national .debt, it does not signifi-
cantly cut government .apending, it in- -
stitutionalizes bigger Government, and .
1t will result in tewor jobs being. cre-. .
ated and weaker economic growth. . -
mﬁoommmoom nnnmo. _
) * .- PROVISIONS -
Mr. INOUYE.Mr Preafdent, I rise to”
offer oertain explanatory comments
concerning tha rural’ included

program. .

.in the competitive bidding provisions =
of .the reconciliation bill, The. rural.

. program .ensures_ thay ‘rural telephox;e:‘ S
. companies will.be able to.obtain.com-. -
.munications  licenses in o
where the F'CC uses auctions, as long: .. -
-a8.the rural telephone companieés pay . - B

those: tases

for the licenses. The amount that the
rural telephone companies will pay will -
be equal to the average of the amounts .
peid by auction winners for similar U-
censes. The Congreesional Budget Of-

fice [CBO) has indicated that inclusion -

of the rural program in this legislation .
does not prevent the committee from:
reachlnzltsurget of $7.2 billlon, ... . ...
The purpose of the rural mcum i
to ensure that consumers in rural sreas ;.

. are sble to obtain access.to new.tech- . .
nologiés when competitive bidding is -
provisions: -ensure -
that, when the FCC uses’ commﬂtive~"

bidding to award two- of more licenses . B
for services that compete with the tele~
‘Phone ‘exchange service provided by & .-
"qualified. common ‘carfier,.~the o
_-shall reserve one*license {n each faral™

market for: the - telephone” -company -
‘serving -that market. Although these

employed. Thess

provisions are-almost identical to the_
provisions inclutied in the substitute to

. 6. 335 a3 ordersd Teported by the com- -

mittee on May. 25, 1993, a few ch.rlﬁca-

‘tions have been made to the

conocerning the valuation -of. raral 1i-
céenses ‘to_ensure. that the ‘rural pro-
[does not result in any 1068 of rey-“"~ .
Govea:nme '

To ﬂlust.mt.o

i,eumple where'the FCO: ‘decfdes - to - .
award three per;gow commumo;uom; Doy
" services’ [PCS] “1icenses

using campetitiye biddtng 'u:he
'e!. min to r@ﬂ . ‘hi
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the FCC elects to award all three 1i-
censes for statewide geographic service

" areas. For each State market, the FCC

would designate three blocks of fre-
quencies, -‘which in this example are
desfgnated block A, block B, and block

"~ C. Since PCS will compete with terres-

trial local exchange service, the FCC
would designate one block, for example
block C as subject to the rural pro-
gram.

‘The FCO would first auction state-
wide licenses for the block A and block
B frequencies in each State. The FCC
next. would identify areas within the
statewide market that meet the legis-
lation’s definition of rural—that- {is,
nonurbanized areas containing no in-

place with more than 10,000
inhabitants or areas served by small—
10,000 or fewer access lines—or munici-

pal carriers. Any otherwise - eligible

carrier that had already been awarded
a PCS license in the block A and block
B bidding would not be qualified for the
rural program. The FCC then would use
oompetitive bidding to award - theli-
oenee for the block C nonrural program

"frequencies in -each State, ‘excluding:

aress that remained eugible for rura.l
program licenses.

A qualiffed carrier then could rely on
the value set by the FCC for the rural
nromm license for ita rural service

area in.deciding to file an application -
. under-the rural program. There 18 no.
" intention to torce any rural carrier to

‘commit itself to-‘paying sn unknown
“fee for ité Bcense as the price of pro-
.ceeding under the rural program. How-

ever, the program is not intended tore-

duce the revenues obtained through the
spectrum ueenslng a.uthorized by. t.hls

¢ legislation. )
‘Thereforé, should o.ny "qualified com-.

mon carriérs fail to apply or be ineli-
gible to apply for their rural program

. Hoenses, the FCC would award licenses
.. for thou areas by competitive bidding

purcuuit to section 30X(JN3ND). Thé in-
tent - is ‘to recover the same amount

from the block C licenses ({ncluding .
. rurdl program licenses, the nonrural li-
osnses, and the licenses issued pursu--

. ant to subsection (JX3XD)) as the aver-
age -of the amounts received for the

"~ block A locense and the block B li-

The previpus example hypothetically
auumod State markets. The identical
process - would “apply  using' whatever
. local, regional or na.t;ional service area

" the FCO chooses.

“As an sdditional exa.mple. lf the FCC

- has issued three licenses per market,

and the rural ‘program license(s) are
cut out of the C licemse, the result

_might be as follows. License A, which
cqvers -the entire market, is awarded .
vis competitive bidding for $98. License -

"B, ‘which also covers the entiré market,

.. is’swarded via competitive bidding-for

$102. The avérage license value for the
lloenses not subject to the rural-pro-
gram-would ‘be_$100. License C, which

‘ "/ does not: include that geographic area

* " served by -any qualified: common -car-
rfer. is ‘awarded - via. comuetitive bid-:

-
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ding for $80. The total value of the re-
maining rural program license or.li-
censes {8 therefore $20. If the market
contains two rural areas served by
qualified common carriers, and the
nonrural C license {8 awarded via com-
petitive bidding for $80, the total value
of both rural program licenses would be
$20. The two licenses would not nec-
essarily be valued equally at 310 each.

- The FCC is given .the discretion to

value each license individually.

Thua, the prices of each rural llcense
may vary 80 long as- the sggregate
value of all the rural program licenses
in a given market 18 equal to the aggre-

_gate value set through the procedure

described in subsection (c){).

Since otherwise qualified common
carriers may become ineligible for the
rural program by winning a license to
provide service within their local ex-
change srea through competitive bid-
ding, or for some reason may choose
not to apply for the rural license, there

-is & alight poesibility that there would

be no qualified common carrier eligible
to &pply for & rural program ‘license
even if the area were t.omnufyu 'Y
rurdl area. In this' instance, the FCC
shall award the license for that area

under section 300(JX3XD). I anticipate

that any revenue ‘shortfall that would
otherwise be créated boemu of the in-
oligibility of &.commohn oarrier serving
& rural area shall be recovered through
this prooedure. Prices initially set for
mraluoomubytho!‘wawlnotbe
altered to make up for thessé licenses.
Finally, thé provisions on competi-
tive bidding claruy that potent{al reve-

nues from competitive bidding are not .

to affect .the FCC's dacisions to allo-

cate spectrum. The provisions further .

clarify that persons awarded & license
through competitive bidding do not
gain rights ‘any different from the
rights obtained by persons who gain 11-

-conses through methods other than
- through competitive bidding. The FCC
‘his been undertaking efforts to encour-

age the provision of new technologies
and’ .servioes - by entrepréneurs and
innovators. Consistent with the FCC's

_statutory obligation -and its prior ef-

forta in that mt.rd the Committee in-

-cluded language 'in this subsection
which states that nothing prevents the.

FCC from awarding: licenses to compa-
nies or individuals who make signifi-
cant contributions to ‘the development
of a-riew telecommunications service or
techniology. The lechl&tdon makes

cléar that communications - licenses -

shall not be treated as the propeity of
the licensee for property tax purposes

or other similar. tax purposes by any

State of local government entity.
Onie- additional point needs to

made clear, The legislation states t.hat_,_‘
L telephone company that receives a. u-
cense pursuant to theé rnml program
shall ‘not be eligible ‘to receive any

other license to provide the same serv-
ice in such aiea. The intention of this

_provieion is to bar télephone companies
from holding morethan: one PCS 1i-

cenge. - for  instance” Nothing in ‘this

S7949

provision prohibits a telephone com-
pany that holds a cellular license from
participating in the rural program for
the purpose of obtaining a PCS license.
"REBOULATORY PARITY

Section 409 1a inténded to ensure t.ha.f.
providers of commercial mobile serv-
ices are regulated in a similar, if not
identical, fashion~These provieions are
almost identical to the provisions con-
tained in the substitute amendment to
S. 335, order reported by the committee
on May 25, 1993. Under the legtslation,
all commercial mobile services would
be treated as c¢ommon carriers. The
term “commercial mobile services" is
not {ntended to include all providers of -
land mobile services. For instance, pro-
viders of specialized mobile radio serv-
ice that do not compeu with cellular
service are not.intended to be covered
under the definition of commercial mo-
bile services. The FCC 1s given the au-
thority to determine who will be in- -
cluded in the definition of a commar- ‘
cial mobile service provider. In gen-
eral, the legislation,.would . forbid
States from regulating the entry.of or -
the rates charged by theee commercial
mobile services proyiders.

At the executive session at whlch
this committee ordered this budget
reconciliation legislation to. be re-
ported, the committee agreed to an
amendment offered by Senator BRYAN

to give added consideration to States

that currently regulate cellular serv-
ice. This amendment is not contalned '

- in the substitute amendment to S. 335,

ordered repomd by the committee on
May 25, 1988. -

Under subpo.raxuph (C), as a.dded by
the amendment, & State that has in ef-
fect, on June 1, 1993, regulation con-
cerning the rates for any-commercial -
mobfle service may petition the FCC to
continue . exercising authority . over
such rates within 1 year after the date
of.enactment of this legislation. Theé
FCC is directed to grant or deény any
petition.within 270 days of its submis-.
sion. The FCC's review of any such pe-

“tition must be- fully consistent. with
. the overall intent of section 408, It is.

intended that in making a determins- : -

tion under subpersagraph (C), the FCC
will exaniine whether a State dem-.
onstrates that, in the. sbsence of rate
or entry regulation, market conditions
(including lévels of competition) fail to .
protect subscribers from unjunst and un- -
resasonable rates or rates that are un-
justly or. unreuona.hly discriminatory.

Under- subparumph (D), if the FCC

grants a State's petition to ocontinue
reguln.btng ‘the. rates for commercial

mobile ‘services, any {nterestéd party
may, alter a reasonstile amount of time.

following the FCC decision, pet.lt.ion, ’

the FCC for s determination that the.
exercise of the State suthority is 10
longer necesssry to ensiire that rates

-are just and reasonable and not um-
. justly or unreasonabdly. discriminatory.. .
-‘The FCC, after opport‘.unlty for public -

comment, shall issuean .order that.

-grants or denles such petltion within 9

mornths of the filing of the petition.
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Finally, I understané that there is
ome concern that the competitive bid-
ling provisions of this legislation could
:ause harm to the people who have al-
‘sady submitted lottery applications
‘or communications licenses. As re-
uired by the reconciliation instruc-
Aons issued to the Commerce Commit-
20 by the Budget Committee, the leg-
slation requires the FCC to use corm-
sotitive bidding—except in certain cir-
;umstances—for all communications
'joenses issued after October 1, 1993.
The FOC 1is currently in the process of
sonducting lotteries for several new
sommunications services, and several
thousand applications have already
Jeend submitted to the FCC for these
iotteries. I understand that the appli-
sants for these services, who have al-

seady spent money to file these appli-.

sations, would be dissppointed if the
#OC wers no-longer able to conduct
lotteries after October 1, 1998, I am ex-

ploring the pocdbmuos of helping

these ourrent: -applicants as long as
there ' is mo budgetary fmpact. I will
continue to examine this question once
the eon!'orence convenes on this legis-
lation.

Mr. Presidént, I n.pprecu.t.e the oppor-
tunity to present these clarifying views
on some of the provisions of this legis
lation. .

) coun'rmv: mnn«: ‘FROVISIONS

Mr, GORTON. Mr. President, I rise.
todu oonoerning the competitive bid--

ding provisions in _the Budget. Rec-
oncilfation Act. I am a strong sup-

porter o6f competitive bidding but want-.

ed to bring attention to one concern
that I have about the Senate provision

which I hope will be addressed in con-

ference.

The Senate provlslon providea that

compet.ltive bidding will be held after

October 1, 1983 for the assignment of-

pew gpectrum. It s vitally important
that - the: Federal Communications
Commission has sufficient flexibility
to determine how to implement this

new licensing acheme, especinlly with-
rupoct to spectrum that has already

been ‘allocated to specific . tele-

communications services and for which

l .:. Iu 8 .
Communioations . Chairman  James .
Quello said in a letter to me dated

June'23, 1993:

!nmm!;:whicbnoamlmour- |

mﬂ:awu’dcdhylom the Commission
has ten'

until latar this year. To change our position
to grant licenses midstream for these serv-
fces would greatly camplicate our licensing

mdur'cstndnkelyzlvaﬂsemlen!ch&lA

lonce

Its my understa.ndmg that- this is
the dase with the 220-222 MHz tentative
pelecteés who have yet t0 be issued a -
conse by .the FCC..

have been filed but the FCC has not

.selected winning applicants, -
but will not be in a position to grant licenses .

e.are also 'a
nuinber.of. other proceedings currently

underway at the FCC that aré in var-~
fous stages. In some cases; applications -
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with some. oellular' licenses. These is-

.sues will need to be addressed {n con-

ference.
Furthermore, the bfll makea-certa.in
exemptions from compearsative hear-

ings. The conferees ashould also be

aware that there are other services
that also serve the public interest
which need to be examined for possible
exemption. These include multipoint
distribution service applications which
I underatand there are over 2,000 appli-
cations pending. Instructional tele-
vision fixed service such as that oper-
ated by the Washington State Univer-
sity in 8pokane and by KCTS, a public
television station in Sesattle. Addition-
ally, the conferees should consider pri-
vate operational fixed microwave serv-
ice which are used for example by the
Washington Higher Education Tele-
communications System to serve class-

-rooms in Pullmn. Richland; Seattle,

Spokane, . Vancouver,. . and soon,
Wenatchee and Yakima. . -

I ask unanimous consent that the at-
tached letter from Chairman Quello be

. included after my statement.

There béing no objection, the letter
wuorderedtobeprlnbedlnthe
RECORD, as follows: -

mmx. OCOMMUNICATIONS COMMISSION,

Waskingtan, DC, szz.wa
Hon. swncomm«

Us. DS;late Haﬂ o;mmmu Wa:mwu A

nmsmamlvrmmomr

Treasury. competitive
efficient tool for mansgement of this valu-
able naticnal and look forward to

Fescurce,
“implementing the law as nltinnuly adoptad
Congrebds.

by the
“There are, howsver, two potential problem

: mmm:m to draw your attention.

muly. the vumncy of these servicss. In

eome serviced in which l{oenses are currently
awsided by lJottery, the Commission has ten-
tatively, selected -applicants, ‘but

‘winning
* will not he'in a position to grant licenses
‘until 1ater this year. 'mchtmm“m‘:_m ‘but the

& - DANCS Committee worked doggedly to-

rules midstream for thess services would
greatly complicate our loensing
and likely give risé to logal chiallenges.

Mrﬂﬂﬂumwwu&"
-oompotmw Mdd!ncl.crouthoboudeould.

vide - olrocun oompeuﬁan’eo oublo “tele-
vision, has developed -using

......... 4 Aavneoa dn

& complex. proc-.
ess of thuirmg multlp!o ucomum leasing -
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the licensing procedure in this service could
render wireless cable prohibitively expen-
sive, theroby reducing its potential as's com-
petitor to cable. For thess and other reasons,
1t is crucial that the Commission be allowed
the flexibility to determine the best means
of awarding ‘licenses so aa ta ensuie efficient
use of the spectrum and encourage the devel-
opment of competitive and lnnovu.tivo oom-
munications systems. e

In addition, in your consideration of com-
petitive bidding legislation, I would also
urge you to be mindful of the potential ram!-
fications on intsrnational -telecommuni-
cations service providers who utilize speo-
trum in other countries as well as in the
United States. For example, requiring use of
competitive bidding for low earth orbiting
satellite system licenses -in this ocountry
might subject those licensees to exorbitant
payment requirements for 200688 t0 "Spec-
trum in other countries. I am particularly

canocerned that some foreign governmeats - -

opposed to the use of our international téle-

uqnlmmnt asa juﬂﬁmuon for retaliatory

muﬂs appncuu youramwmeo
these coucerns,.aind ‘I weldoms . the - oppor-:

tunity to provide any sfassistinde you may.

:(opd in oonslaem -this unpbrhnt lochh
on. )
Slnoerely. .
o mesn.quu.w Cha!man il
Amnmmmm _

Mr. ROCKEFEILEB.M:- President.l
rise to address the amendment offered,

by the Senator-from. Tennesseé con-
cemln:mtrdninsthogrowchotonﬂ- :
tlement spending. This amendment is s -

well-intentioned, t.houghtml. rupome

to & building consensus in the Congress .
. and {n the country that we must-try to

slow-the growth of entitlemént spend-
ing. And what is probably ‘most impor-

- tant §s what'this amendment, as.op-~

posed to many of the prior. proposals'
that arbitrarily cap enutlement upend- '
ing, does not do. n

This amendmert does not putm .

tificial cap on enutlement ‘spending
that would force auto , - Barmful
cuts in programs aom the Na-
tion's elderly, the sick, the poor, a.nd'

~ the disabled. It tries to retain-some. .
. flexibility in how we achieve outs.if - .
'COnmuo.ndthePreddontdoutmIne ’

they are needed. The Senator's amend-

" ment recognizes that we already have s -
uponupendlngbecsmeofthem—u-' B
“you-go requirements in the Budget En-

forcement Act, and the amendmant ex-—
tends the requirements of that sot. The

s - amendment also clearly recognises the -
fact that this Budget Reconoiliation

bill does more to Pestrain-entitlement -
spending than any bill in history—to
the tune of about $100 billion. We cut
$65 billion in health spending alone. It
wasn't easy. Iwishitlwdn’tboenmo—

“of ‘the Fi~

make sure’that we met the challenge.
Andwetrledtodosoufa.irlsmdre-

_spansibly-as possible.

- Importantly, -this’ aiﬁehdment doea

- not totally abdicate our.duty as.elect-:.
- od represéntatives to: ot responntbly to:
“help -control ‘our health care: spendine

‘whila nrAatanting +Wa inbanacts ~f tha

Lz I, Mo, 3t A, Ay 2
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beneficlaries of these Federal pro-
grams. It says that 1f cuts are.needed,
we will have to take a serious look at
the policy considerations before we
cut. A flat entitlement cap arbitrarily
locks us into an automatic pilot proce--
dure that runs the very real risk of un-
dermining the protection that Medi-
care and Medicaid provide and aggra-
© vating the health cost eplra.l for all
Americans.

This amendment does not set the
caps at a level that will guarantee that
deep cuts in current benefits will have
to be made, regardless of our succese in .
significantly. curbing’ the growth of
these - programs. Importantly,- it does
not make Veterans, farmers and civil
servanta suffer beee,use o!’ the excesses
1in health

1 think we all should bé honest about
- why we are debating this issue today.
" We know ths real motivation behind
-the entitlement cap movement 1is .to
control the.growth of the two fastest
inoreasing entitlement programs—
Medicare and Medicaid. And for -the
record, every Senator knows who these
_ programs serve—our Nation's most val-. .
. nerable populations: the elderly, poor
pregnant women. and children, and the
. disabled, Consequently, very few Sen-
. ators are willing to take them on’di-

_rectly. It would look too mean-epirited.

Instead, a device, something seemingly -

innoouous called an entitlement cap, is
_used to achieve the same result: cuts in

. thowse ntoera.me. cuts in benefits. - ...
- - I'ask my colleagues.not.to belleve
the . rhetoric .that under -any one ‘of
these garden variety' entitlement cap

proposals' that we &re just controlling
growth, so any cuts would just reduce

.. the increases in these programs. All for the RECORD. Let me highlight just a.-

those proposals that I have.seen would.
_result in cuts to beneficiaries—higher
out of pocket costs for Medicare bene-
. ficlaries, less services for the Medicald
. population. They would mean less ac-
oeas. to health care. They would mean

- joss.care. We must not -kid ourselves.

That is why the chairman's proposal to

- oonstrain entitlement growth is & valu-
sble alternative to what I consider to
be odloue. lmuponsible e.pproa.chee to.
. Itis my judsmenc that the best e.t-
“ . tribute of this amendment is that it
will allow us to finally get to the real
. solution to..these underlying prob-
: '.lems—-health oare reform. The entitle-
- meint “cap- movement is in esgence a

. ples for what I have long been begging
for—all-out - health ‘care -reform with
etrlncen& cost containment. That is be-
. causé across-the-board health cost con-
. .trols are the only way to curb the ex-

. cessive growth in health care costs. . .

_ In & recent report the Congressional .
. <Bud¢et0fnoe states, “* * * in the ab-
- senoe’.qf -other changes, further at- -
temptl to’control public sector spend-.

" {ng would probably .produce additional
to - the private. sector’

. %% % The reasons.-for the increase in builders and non-pronte to bulld e.fford-~

- -health "entitlement .are .simply these: ..

- .. Pirst; health inflation; sécond, growth

I tha vmhan Af wmanAe manstas s

-
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t.hlrd. growth {n the number of disabled
individuals. We can't repeal inflation.
We can't control the number of dis-

.abled and poor people. The Federal

Government's own health budget prob-
lems cannot be addressad in i{solation— -
they can only be addressed as part of
systemwide, comprehenslve health care
reform.

We can reform our health care sys-
tem to address these underlying prob-
lems. We can do that this year, in this
Congress. And we can give the Amer-
ican people something while we are
doing it: a more efficient health cere
system that works for every American
and that America can afford to sustain.

IMPACT OX CALIPORNIA :

“Mrs. FEINSTEIN. Mr. President I
have thought-long and hard about this
legislation. Unquedtionably, it is the
mosat important bill we will consider
this year..What we do today will have
& great impact on.the people of this
country—people who need jobe and who
desperately want to believe that this
.Congress and this adminidtration can
turn the sconomy around.

"Nowhere in this country is the im-
pact of the recessjon felt more strongly
than i{n California. The unemployment
rate in California stands at 8.7 per-
cent—nearly two  peroentage points
higher than the nationmal unempioy-
ment rate. Today, 1.3 million Celifor--
nians are out of work and throughout
this country 8.8 milllon people toda.y
aré unemployed. - -

Two -separate economic reports re-
leased: .this .week add to the gloomy
eoonbmic conditions in California, ac-
cording to a Los Angeles.Times story
from today that I would like to submit

few points:

A report by the Federal Reserve
Board released Wednesday showed that
California’s economy continues to lag
behind the reat of the country. Manu-
facturing is “in a serious slump,” ac-
tivity in ‘the high-technology elec- -
tronics lndustry is down. and sales re-
main flat. .

The report eaye: ‘“The xmjorlty of
our respondents expect the economy to
expand. Most contracts in California
and Washington, however, expect their
regions to under pertorm the national
av -

A lepe.rl.te report, by UCLA’s Busl- :

neae Forecasting Project, said that the
three trends needed for California's re-
bound still have not ocourred: higher
housing ‘starts, s healthier national
economy, and stronger demand for
Odifornh.'l goods and services. In fact,
this report shows that 150,000 new hous-
ing units in California must be con-
structed just to meet demand. The cur-
rent -rate of -construction will only
‘bring 100,000 new units by next spring.
I am pleased that low-income tax cred-
it are extended permanently.. This can’
provide - the incentives necessary for

able units for families. - ..
This Congress and- thle e.dminlstm—

hlmnen Vumrem A mmmem e =L 3 & .3 4% .2
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sponsibility is to turn this economy
around.

Mr. President, I applaud Chairman
SASSER, the distinguished floor man-
ager, Chairman MOYNIHAN, and the ma-
jority leader for putting together this
budget reconciliation bill. With our
colleagues on the.pther side of the aisle
contént to simply” play politics with
the country's economy, this was no
small achievement.

By decreasing taxes and cutting addi-
tional spending from the Preaident’s
proposal, I believe that the Finance
Committee has significantly improved
the bill. The committee also achieved a
better than 1 to 1 ratio of spending cuts
to tax increases. This was crucial. We
‘cannot nor should not ask the Amer-
ican people-to sacrifice unless the Gov-
ernment is willing to sacrifice as well.

I am pleased the Btu tax has been
eliminated—it was 1ll.conceived, too
cumbersome to implement and would
have cost my State joba we cannot af-

-ford to lose. Most importantly, by re-

ducing the deficit by over $500 billion, -
this bill will help keep long-term inter-
est rates low, an important factor in
improving the economy.

.I intend to vote for the bill now be-
fore us, but no one should.misconstrue -
that vote a8 an indication that I will.

support the final bill-that comes out of -

.the conferencé committee unless there -
are algnlﬂcant clm.nees in the legisla-
tion.

Iam troubled by thle blll because it
would éliminate nearly all of the Presi-
dent's investment incentives. .

Let me mention .a few concerns I
want to see addreeeed in the conference
committee. -

First, I am concerned about the Fi-
nance Coimmittee's treatment of the
research and experimentation tax cred-
it. The President.requested, and the
House approved, s permanent extension
of the credit. The Senate Finance Com-
mittee’s bill, however, includes only &
temporary l-year extension and: does
not make the credit retroactive to the
date of its expiration. - :

I was pleased to introduce . eenee of_
the Senate today, oo-epomred by 23
Senators, that expressed the united
view that R&D tax credits ehould be
permanent. .

Several chief executive oﬁloere from
firms in Celifornia have written to me

to express their deep concern about the .

Finance Committee’s treatment of the °
credit. The normsal R&D planning cycle
for high technology companies spans at

least 2 years. A temporary credit, par-

“ticularly one that is mot ret.roe.ctive, '
will not tnduce new research and devel-
opment nor will companfes - be able to
hire new employees. -

A8 you know, the goal. of the R&E
credit is to induce additional research
and development to increase productiv-

1ty and to create jobs: Subsetantial re-

search shows that without proper in-
centives, U.S. .companies,-particularly -

‘gmall. companies, . will -not - adequately -

lnvest 1n resea.rch and development. ‘

-
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Statement of Rep. Edwvard J. Markey
Mark-up of Budget Reconciliation, Subtitle C
g Licensing Improvement Act of 1993

Mr. Chairman:

- The amendment I offer today marks a turning point in the licensing of
comnmunications services in our country. For the first time we are
enabling the Federal Communications Commission to use auctions as a means
of assigning the radio spectrum. The rationale behind this proposal is
that we must reform and improve the current licensing process, which uses
lotteries. In short, there has to be a better way to manage a precious
federal resource than picking names out of a hat. The proposal before the
Committee puts in place a better way, true to the principles underpinning

the Communications Act, while at the same time raising revenue, over $7
billion, for the public.

Let nme take a few minutes to explain the Amendment to the Committee
Print. Section 5203 grants the FPCC authority to use spectrum auctions
vhere there are mutually exclusive applications for new licenses and where
the spectrum will be used by the license holder to offer services to
subscribers for compensation. This section also directs the Commission to
select an auction system that promotes: 1) Rapid deployment of new
technologies and services so as to benefit all the public, including those
in rural areas; 2) availability of new and innovative technologies to the

public; 3) recovery for the public a portion of the value of the spectrunm,
and 4) efficient use of the spectrum.

The bill also directs the FCC to establish rules on auctions that
will help enforce many of these objectives. First, the legislation
provides concrete assurances that those living in rural areas will enjoy
access to advanced technologies as quickly as the rest of the country by
including strict performance requirements to ensure prompt delivery of
service to rural areas.

Second, the bill directs the Commission to establish alternative
payment mechanismg to encourage widespread participation in the auction
process. For those Members on the Committee who want to offer dreams to
young struggling engineers and innovators, whether in garages in the Bayou

or Boston or' the backwoods of any state, these provisions give you that
ability.

. This specific provision makes certain that those who are rich in
ideas and low on cash get a chance to enroll in the future. This
provision directs the FCC to consider what alternative payment methods
should be used, such as installment payments or royalty payments or some
combination, so that all Americans have a chance to participate in the
communications revolution. '

This legislation also enables the FCC tn cantinne +a hald ~cs oo



promise of a "pioneer’s preference" for the truly genius who catapult
technology to another level. In fact, some of that genius is what spawned
the entire PCS revolution. Under this legislation those truly genuine
technology pioneers will be able to make a run for the roses and get a big
payoff if they succeed. As we all Xnow, that is a most powerful
incentive, and that is why I think it is vital that we continue the
overall thrust of the piocneer’s preference program.

Regarding how auctions will be conducted, the proposal reflects the
experience with lotteries and gives the FCC authority to make sure that
bidders are qualified to build and operate a system and hold an FcC
license. The bill clamps down on the churning and profiteering that has
characterized the lottery system, and ensures it does not repeat itself
under an auction system. I also think it is important that we insulate
the FCC’s procedures from budgetary concerns. There is a provision that
vill give the FCC a shield from those who seek to txlt communications
policy in order to increase revenues.

A fundamental regulatory step that this bill takes is to preserve the
core principle of common carriage as we move into a new world of services
such as PCS. I have grave concerns that the temptation to put new
services under the heading of private carrier is so great that both the
FCC and the states would lose their ability to impose the lightest of ,
regulations on these services. The temptation to label everything private
is all the more compelling because a recent court of appeals case held the
FCC has no flexibility to apply Communications Act requirements. The risk
of labeling all services private is that the key principles of
nondigcrimination, no alien ownership, and even minimal state regulation
would be swept away. This is one area where the FCC simply lacks the

authority to make a rational choice, and so the legislation addresses that
issue.

The fact that this legislation ensures PCS, the next generation of
communications, will be treated as a common carrier is an important win
for consumers and for state regulators and for those who seek to carry

thoee core notions of nondiscrimination and common carriage into the
future.

The Amendment to the Committee Print enables the FCC to identify in a
rulemaking which requirements it finds are not necessary to ensure just
and reasonable rates or otherwise in the public interest. . This section
has been modified to further make certain that the FCC retains the

authority to protect consumers and apply regulations in a sensible
fashion.

In addressing this issue, however, it is necessary to take a broader
view of creating parity among competing services. The legislation
proposes that any person providing commercial mobile service, which is
broadly defined to include PCS, and enhanced special mobile radio services
(ESMRs), and cellular-like services, should all be treated similarly, with
the duties, obligations, and benefits of common carrier status. The
legislation also proposes that states would not be able to impose rate
regulation, but .this amendment makes explicit that nothing prccludcs a
state from inposing regulations on terms and conditions of service, which

includes such key issues as bundling of equipment and service and other
consumer protection activities. Moreover, the intent here is not to
disturb the principle that carriers can be obligated to offer services to



resellers at wholesale prices. For the vast majority of states, their
ability to regulate in this area would be preserved.

In addition, the authority of the FCC to act on behalf of cellular
resellers would not be affected. Significantly, this legislation extends
resale requirements to PCS and ESMRs, thereby opening up market
opportunities which do not exist today for resellars.

I believe these changes must hc seen in the context of the whole
bill. This legislation sets up a mechanism so that in the next 12 to 18
months, we will see 3, 4, S5, or 6 nev providers of mobile service added to
most markets. The result would be a flurry of competition by entities
which all have common carriage duties. and the result would be good for

consumers by delivering a2 breadth of new s.rvices to the public at
competitive prices.

I appreciate that there is some concern that this vision of a
competitive world for mobile services may not be fully realized as soon as
some contend. I -share this concern. That is why, working with a number
of Members from the Subcommittee, we have crafted language that ensures

that if the promise of competition, as I just cutilined does not take
hold, then a State can exercise authority to regulate rates. 1In
particular, the bill provides that States can regulate rates if they show
that competition has not developed enough to adequately protect consumers
from unjust rates. Moreover, the PCC is directed to respond to any State
request for authority within 9 months.

Now to turn to the last section of this part of the bill, which
states that auction rules shall be issued in 210 days and PCS licenses
issued in 270 days. These tight schedules are necessary to realize the

revenues that are part of our reconciliation instructions and keep PCS on
target.

Unlike the bill considered by the Subcommittee, this amendment
contains a new chapter directing the Department of Commerce to identify
200 megahertz of spectrum to be freed up from government use and eligible
for assignment by the FCC. This proposal, which is embodied in H.R. 707,
sponsored by Chairman Dingell and myself, passed this Committee in
February by a unanimous vote, and passed on the floor with only 5 No
votes. We are proposing to include this proposal as part of budget
reconciliation because that makes certain that there will be spectrunm
available for the FCC to auction off. Hence, the addition of this
proposal makes the budget targete more likely to be met.

In conclusion, let me say that 1 have appreciated working with Mr.
Cooper, Bryant, Boucher, Synar, Schenk, Lehman and our chairman, Mr.
Dingell, along with the minority, to come up with a bill that meets some
of the valid concerns raised during consideration of this proposal. I
urge support for this amendment.



