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Dear Byron:

The purpose of this letter is to summarize the points made
in the meeting which steve Muir, President of Co~Tech Mobile
Telephone Company, Peter Casciato, counsel for the California
Cellular Resellers Association, Inc., and I had with you on
January 18, 1994. I apologize for the delay in getting this to
you. Unfortunately, the weather and the Mayor's edict
intervened.

Definition of "Commercial Mobile Service"

The Commission's Report and Order should explicitly state
that the term "commercial mobile service" as defined in Section
332(d) (1) includes cellular resellers. Although the statute does
not expressly mention the term "reseller," the Commission has
already concluded that "provision of commercial mobile service to
end users by earth station licenses or providers who resell space
segment capacity would be treated as common carrier service."
HEBM at !43 (emphasis added). There can be no doubt that the
term "commercial mobile service" was intended to include cellular
resellers as well. ,
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To begin with, nothing in the statutory definition of
"commercial mobile service" in Section 332(d) (1) requires the
provider to have a license or other authorization from the
Commission. Nor does the statutory definition require the
commercial mobile service provider to have its own facilities.
Rather, the term merely requires the provider to make
"interconnected service" available to the pUblic on a "for
profit" basis. That definition clearly encompasses cellular
resellers, who provide interconnected service to their
subscribers for profit.

The inclusion of resellers in the statutory definition of
commercial mobile service providers is confirmed by the statutory
definition of "private mobile service" in section 332(d) (3).
That latter term is defined as "any mobile service (as defined in
section 3(n» that is not a commercial mobile service or the
functional equivalent of a commercial mobile service, as
specified by regulation by the Commission." As the Commission
correctly explained in its Notice of Proposed Rulemaking, the
"linchpin" of the functional equivalency test is the customer's
perception, and there is no basis upon which the Commission could
conclude that a cellular reseller's customer recognizes any
difference in service received from a cellular reseller than that
provided by a FCC-licensed cellular carrier. Indeed, the concept
of "resale11 -- whether for long distance service or cellular
service -- necessarily conveys the conclusion that the service is
basically the same.

The legislative history of Section 332(d) reinforces the
conclusion that cellular resellers are included in the definition
of "commercial mobile service providers." The discussion of
regulatory parity occurred in the context of Congress I

understanding that some States like California actively regulate
the rates of all providers of cellular service, including
cellular resellers. Members of Congress therefore understood
that, in deciding whether State regulation could continue, both
the states and the FCC would be forced to take into account
competition provided by cellular resellers, PCS, Nextel, and
other mobile service providers. Indeed, in a discussion on
regulatory parity at the mark-up session before the Senate
Commerce Committee on May 25, 1993, Senator Stevens stated that
"the issue out there is really reselling, rather than
regulation." (Unfortunately, the committee staff would not allow
copies to be made of the transcript, but it is available for
inspection by the Commission staff.)

Attached to this letter is the statement of Representative
Edward J. Markey, Chairman of the House Subcommittee on
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Telecommunications and Finance, at the mark-up of the Licensing
Improvement Act of 1993 in the House committee on Energy and
Commerce on May 11, 1993. Representative Markey observed that
the legislation "proposes that any person providing commercial
mobile service, which is broadly defined to include PCS, and
enhanced special mobile radio services ("ESMRs"), and cellular­
like services, should all be treated similarly, with the duties,
obligations, and benefits of common carrier status." (Emphasis
added.) Representative Markey added that the legislation did not
"disturb the principle that carriers can be obligated to offer
services to resellers at wholesale prices". or "the authority of
the FCC to act on behalf of cellular resellers.. " In fact,
Mr. Markey observed that the legislation "extends resale
requirements to PCS and ESMRs, thereby opening up market
opportunities which do not exist today for resellers."

Mr. Markey's comments were echoed by Senator Inouye,
Chairman of the Senate Subcommittee on Communications, in his
floor statement on June 24, 1993, a copy of which is also annexed
to this letter. In that statement, Senator Inouye stated that
"all commercial mobile services would be treated as common
carriers." He added, however, that the term "commercial mobile
services" would not include "providers of specialized mobile
radio service that do not compete with cellular service••• "
The implication of Senator Inouye's comment is that th~ term
"commercial mobile service provider" would include parties
like cellular resellers -- who do compete in the provision of
cellular service.

Finally, there is nothing in the legislative history to
indicate that Congress intended to exclude cellular resellers
from the definition of commercial mobile service providers. The
absence of any such indication is noteworthy since the
legislative history demonstrates that Congress was very much
aware of the cellular resellers' existence.

Right of Interconnection

As providers of commercial mobile service, cellular
resellers are entitled to ·interconnection with the facilities of
other carriers (including FCC-licensed cellular carriers), and
that right should be explicitly recognized in the Commission's
Report and Order. The right of cellular resellers to
interconnection is not dependent on the new statutory provisions
in the Omnibus Budget Reconciliation Act of 1993. Rather, those
rights of interconnection stem from section 201 of the
Communications Act of 1934 and prior FCC decisions. Section
201(a) requires "every common carrier engaged in interstate or
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foreign communication by wire or radio. . . to establish physical
·connections with other carriers... " Nothing in section 201{a)
confines that duty to common carriers with a license or other
individual authorization from the FCC. Such a requirement would
be antithetical to the very purpose to be served by resellers.
The Commission authorized resale in the hope and expectation that
resale would promote competition. ~ Cellular Resale Policies, 6
FCC Rcd 1719, 1730 n.67 (1991). That purpose would be undermined
if a carrier's rights and obligations under Title II were
dependent on an individual authorization.

The need for explicit interconnection rights for resellers
cannot be underestimated. In the absence of explicit recognition
of that right, further litigation over the issue will be
inevitable. The current proceedings before the California Public
utility Commission are of particular concern to cellular
resellers. The California PUC (1) authorized the establishment
of procedures "for [cellular] resellers that want to provide
their own switches" and (2) concluded that "[c]ellular resellers
should be allowed to acquire interconnected NXX codes on the same
basis as the facilities-based carriers. 1I Regulation of Cellular
Radiotelephone Utilities, Decision 92-10-026 (Oct. 6, 1992) at
59. Those conclusions were not disturbed on reconsideration. See
Regulation of Cellular Radiotelephone utilities, Decision 93-05­
069 (May 19, 1993) at 13. In the absence of an explicit right of
interconnection in the Commission's Report and Order, the FCC­
licensed cellular carriers are likely to argue to the California
PUC that the FCC's failure to recognize a right supersedes any
interconnection authorized by the California PUC (or other State
body) .

Preemption of state Interconnection Order

The Notice of Proposed Rulemaking proposed to preempt all
State regulation of the right to intrastate interconnection and
the right to specify the type of interconnection because such
regulation would allegedly IInegate the important federal purpose
of ensuring interconnection to the interstate network." l'!fBM at
!71. The Notice of Proposed Rulemaking did not provide any
detail to support that broad claim, and, in the absence of a
broad federal right of interconnection for all parties (including
cellular resellers), the Commission's proposed preemption cannot
withstand jUdicial scrutiny.

The courts have made it clear that the FCC can preempt State
regulation only "when the State's exercise of [its] authority
negates the exercise by the FCC of its own lawful authority over
interstate communication." National Association of Regulatory
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utility Commissioners v. FCC, 880 F.2d 422, 429 (D.C. Cir. 1989)
(FCC's preemption of state regulation of inside wiring reversed
where Commission failed to satisfy its burden that state
regulation would "necessarily thwart" FCC objectives). To be
sure, state regulation of interconnection which is more
restrictive than FCC policy can satisfy the Commission's burden
and probably should be preempted. ~ Public utility COmmission
of Texas v. FCC, 886 F.2d 1325 (D.C. Cir. 1989) (FCC properly
preempted state order which prevented a local telephone company
from allowing interconnection to customer with FCC-licensed
microwave communications network). But the Commission can invoke
that power of preemption only where the public detriment
outweighs a private benefit. Hush-A-Phone Corp. v. united states,
238 F.2d 266, 269 (D.C. Cir. 1956).

The foregoing principles -- which are well-settled-- have
particular relevance to cellular resellers. They have secured a
right of interconnection from the California PUC which is
strongly opposed by the FCC-licensed cellular carriers. The
Commission's proposed preemption of all state interconnection
regulation would void that California order and, contrary to the
Notice of Proposed RUlemaking's stated intent, thwart rather than
facilitate competition.

standard for Review of state Petitions

Paragraph 79 of the Notice of ProPQsed Rulemakingdoes
little more than tQ repeat the brQad language of section
332(c) (3) that a state can petition the CommissiQn to cQntinue
its rate regulation of commercial mobile service providers.
HQwever, the Notice of PropQsed Rulemaking does nQt prQvide any
detail concerning (1) the particular information which a state
shQuld submit to satisfy its burden or (2) the standard of review
that the CommissiQn will apply in determining whether a state has
satisfied its burden.

The foregoing issues are ones that will necessarily have tQ
beresQlved in the context Qf any petition filed by a state. It
will be more efficient for all concerned -- including the
commission, the states, and interested parties -- to specify
thQse parameters in the course Qf the rUlemaking rather in the
CQurse of adjudicating a particular state petition. In
clarifying its intent, the CQmmissiQn should make it clear that
it will apply the same standard of reasonableness to any showing
by a state that courts apply in their review of FCC decisions.
The Commission does not have the resources to conduct a de nQVO
hearing on matters affecting rates within a particular state.
And, beyond the question of resources, a state which has expended



KECK, MAHIN & CATE

6

substantial time, effort and money to investigate the level of
competition and service in a particular state should be shown
some deference. Conversely, a state which has failed to expend
the necessary time, effort, and money to investigate rates and
service will be unable to pass muster under the Commission's
standard.

It should be added that cellular resellers do not expect
every state petition to favor their interests. However, the
foregoing standard would be a fair one consistent with
administrative practice and the pUblic interest.

I hope that the foregoing comments are useful. If you have
any further questions, please let me know.

Sincerely,

KECK, MAHIN & CATE

Attorneys for
Cellular Service, Inc.

BY~
Lewl.s J. Paper

cc: David Nelson
Steven Muir
Peter Casciato, Esq.
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dle FCC elects to 8,ward all three 11- ding fQr sao. The·tot8.l value of the re- provision prohibite a telephone 'com­
ceneee fot statewide geographic service maining rura.l progr&m ltcense or. 11- pany that holds a cellular ~lcenee,from

, ueu. For each State market. the FCC cenSe8 Is therefore $20. If the market participating, in the rur&1 ptOcra.m .lor
woald desIgnate three blocks or rre- contains two rural &rea.a served by the purpose of obtainiDC' &~CS license.
quenc1es,' ·which ,in this' example are qUalified common ,carr1ers. and the IUlQULATORY pAJUty .
dMl&'D&ted bloCk A. block B,' and ,block nonrural C license Is awarded via com- Section 409 hs intended to 'enanre that
C. 'SInce PCS w1ll compete with terres- petltlve bidding for sao. the total value proViders of commercial 'moblle serv­
trtal local exchange service,' the FCC of both rural progr&m I1cenaea would be Icee are regulated In a aimllar. If not
~oulei designate one block. !orexample $20. The two licen8e8 would not nec- identical, fashioir:'These provtaiona are
block C. as subject to the ~ral pro- eeaarlly be valued equally at $10 e~h. almost Identical to the provisiona con­
cram. . . , . The FCC Is given .the discretion to tatned In the lubstitute amendment to

TIle FCC would flrst auction state- v&1ue each license Individually. S. 335. order reported by the committee
wiele l1cenaea for the block A and block: Thus. the prices of each rur&1 'Ucense on May 25, 1993. UDder the18l1s1..tion.
B fl'equenc1ea In' each State. The FCC may vary eo long &II the aggregate &11, commerc1&1 mobOe eerr1cee would
aut. woald Identify areas Within the v&1ue of &11 the rur&1. procram Ucenaea be treated &II oommoll C&l'I'1ei'I. The
It&tewide. market that meet the legls- In .. given market 18 equal to the,aggre- term ··commerc1&1 mobOe ll8I'V1aea" Is
1&tiOIl's definition of rural-that· Ie, gate' value set t!lJ'ough the procedure not Intended to include all.providers of
aoa..n&Di&ed areas containing· no In-' deacr.Jbed in 8ub8ectlon (oXJ). land mobJle aervJceL For 2DltiaIlce, pro­
ooqIGl'&ted place wi1<h ll10re than 10.000 Since othenrMe quaUfle4 common videl'8 of apecS&1tse4 1Il.0bfi6 rNJo 1eI'V­
lIlbablt&ntA or are&8 IIerved by small..;.. eUrJ8l'I ma.¥ becom4! b1elJlible for the Ice that: do' not com. with cellular
lO.OOO or fewer'access.l1nea-or municl- ~ prorram by wiDD1nc a Ucense to serVice are JlOt.lDtellde4 to·tie oovered
pal' c&rr1era. Arty "otherwise eUgible provide ..rVice wttbSn their local ex- under the def1mtton of ooaimlrC:l&l mo­
carnerth&t· h&d &1read,y been awarded cbange,area throilcrh·. pOmpetftive bid- btle serv1cee.The 'POC '.. -ctVen the a.u­
a,PCB l1C1DM'~ the block A and bloCk d1n&'. or for eome reason ma,y chQ08e thOrlty to de.term11l8 w~o ..~. )ie, In­
B lddcUnc would not be qualtf1ed for the not to aPPb' for the rurall1eense, there eluded in the 'de1ln1tlon of a oommtr:.
l'1li'&1 procram.·The FCC then ~ouI~:use ·11 ....Ucht pou1bWty that the~ would c1&1 mobil....~~ 'proYtcler"~~~
COIDIl8tittve bidding to ..waid· the '·11- btIl nC? q\llillfled ~mmo~ O&IT1flr elJ.r.tble eral.·, the legta1&tlo" .,',~d 'f forbid,
oeIlR tor the block C nonrural pi'ocram to apPlY tor a ,.rur&1 DI'OCl'&.ID 'license St&te8 from rePl&tlDC'~;~f.O ,.~t·Q1' c

. freClUDcl.iD ·each .State. ,"excludtng eveJ! tt. the area were to 'Q~Jt'y'.&8 e: the ratee charpd bY theM cOmmercial
areu that 're~ecs'elJglbl~ for rural ruril aria. In this' inataDee;. the FCC mobile serVice. proytdel'8. .' , ::':, '.
PfOIl'&ID ltceD888. 1IhaU.aw~ the 'Uoenlie for' that -.rea. At' the executive lMlia10n ..t which

A qaalttle4,CI,lT1er then could ~1Y on uDder .HOtion 309(j)(3)(D). I &litlclpate tbia committee ordered t)11a bu4Pt
the ftlU:e Ht by the FCC for the iural that &nY revenue 'ehort!&U that would reconc1U..tton leeset&ttoD ,to. be re­
JioIram l10ense for Its rUral service 'othei'Wtse be'created beCa.uee.of the in- ported. the' committee qreed, to .an
ana'iD,clec1d1iJi' to roe an applJcatioD el1&1b1l1tyof .. common O&IT1er ..rVtng a.mendment oft'enM! by ae.tor BRYAN

. aDcler'tbAt r!U&l.Procra.ni. Therela 'no, ..·rural .........ball be reCovered through .to &1v~ added oonatderation .toSt&te8
ta_ttOD: to fotc.·&ny ru,ral ca.rrter to Wa procedure. Price. 1D1t1ally set for that currently l'tI'u1&te .C8Uu1&r ,serv-

. 'oommtt ·ttielt to°"llQ1ng an 'unknown rural l1ceD188 by the ll'CO eba.Unot: be Ice. Th18&mendmeD.t 11 not ·coiltatDed
-fee for ttl Uce1l88 &8 the prJce of PrC)- &ltel'ed to make up tor these licenseS. . In the iublttj:ute'am8ll4meDtto S•. 335.
,ceed1Di'.:.im4er .the rural. prOgr&JD. How- Plilall)'. the ,Jll'Ov1s1ons on' competi- ordered repOrted by the Com~ttee on
ever~'tIieprocram ta not intended to re- . tlv:e blddtDc c1artf)' that po~i1tla1 reve- May 25. 1993. ..;., ,...., .
dace ,the Nftnuea obWned through the DII. from competitive,btdd1Dt are Dot . Under .ubparacraph (O)~ as &deled by
epectriim Ucena1ng authorJzed by this to &treat .the FCC'. deoWona to allo~ the a.mendment. &St&te. that hal In ef';'
lertal&tton. ' . ..,. ..- .. ca.te. apect!rWD•. The. pro'f181ona further fect, on JUDe 1. 1993. regul&ttoncon-

'I'henfore; ehould any quallfled com-, clarlf»' that pel'8Ons' ..warded' a Ucense cenrlng tlie ntee. fot &OJ' . commercial .
mon can18re ra.tl to apply or be In'eU- through competitive bldd1Dg do not mobile serVice II1&)' petition ~e PCC.to
t1b1e·.to apPly for their iural program p{n r1chta· aD)' 'd:1«ere~t ~mthe continue exerc1a1n&' J,uthQiit.¥·~ ~:y~r '
l1'ceDHI. tile FCC would award l1oenses' dehte obtainedb)' penone who ratn 11- such.rate8 with1D 1 year &Rer the· date

'.. lor ,tIJoM~areuby ComPetitive bJCldtng·cenaee thtouI'b met!i~ other tJ:!,an of. eiI&Ctm,ent ottlaJa- l~~n..,Th~ .
1IQl'IIa&Ii~ to -.ctloli'309(jXaXD). Tl:M In- ' throUl'h co~pettt1v.bl4dlnc.1;'he FCC FCC 18.41rected to Ir&Dt or den¥'~
_~ ',ii' .to recover the ·:a.me amowitbU been undtr't&k'-DI' fUorte to encour- llt'titton. wtW~ 2'lO __ 9f· ttAlUb~
from the blOCk 0 I1cenaea' (1ncludtng', ace the pro'ri81on 'Of new teelmolortes aton. The J.l'OC'a review' ot~ lUahpe­
~,pfQcr&ai ucieileee. the nonrur&1. 11- and' ,.rv1oes· b7 entNprelleU1'lJ &Jld tltlon mwat ~" full)' .oonatatot,.~th
....... and the UCenMsl88Ued pursu... · innov&ton,' ConI1Itent withth,.~C'1 , the over&U Intellt or MQttoll.~·:lt1e·

·at fo 8ubHCtton (3)(3)(1») as the ,..vero,..,~tol7 Obl1pt1OD'lLIld 1tA prior', ef- intended~ ~Jll&klac.&'4e~ / .
&pof ,the, &mounte receJved. for the rorta inth&t reprd. tbe-eolDm1ttee" in,. ~on under aUb~h,(O>.:,-tbe.FCC.

.... block A ,Uce~ an~ the block B 11-' clUded I&Dcuace"!n thil 8u1)lection w111 eX&lD1newhet;1utr: &a~t&te;'dem-
08_: . ., ..;, "blah·atatUth&tnothlng Invents the. onatrate8 that. 10 the. abeenee of ra.te

The Pre~ example hypothetically F9d ~m.&ward1ng· UCeiJaea to eompa- or entry~o... IDU'ke~'~ttona
U8ume4' St&te markets.. The'ldentical mea or. tndJvidu&1a who'ma.ke lignif1- (Includtnclive1a of competit10~)faUto,
prOo.u ",would 'apply· using' wha.tever cant 'contributions to 'the development protect .ublcr1~fromunjuat'and~~..

· loq&1. reltoD&1 or natioDa.1 serVice area of'a;·ue.. telecommunlca.t1oM serVice or reuonable ratel prJ'&te8" tha.t~ !Jll",
the FCC ohoo.ea;·, ·te~llliolOO'. The lerfllatlon makes JlUtl)' or u.nreuonab17 euacnmtJJ&tc)ry·
'Aa i.n addltionaleiample. if the FCC cleartba.t eoiDmunJo&tiolUl 'IJeeDes Under· lubPlU"lCl'&'" (D).U, .. '.FC!C

. has~ed. three Ucenses· per ma.rket. eh&ll not ~ tr.e&ted .. the FOp8ttY of ~t8 .... St&te'i petttton, to ~nt1nue .
ailc1. the" .rur&1 .prc)graDt I1cenae(s)' are ~e l1cenaee for property tax purposes retru!at1nc,~. l'Ittei for, OQ~I'91&1
cut oQtoCthe C license, the result or other alm1lar. tax pVp0888 by. any mobOe.m••~·tntereete.L~
mli'htbe ... follows. License ,A.whJcb State ot local rove~t8ntitT. '.. ,:", 1il.I8.:~&·I'MIo~l.·am.o~t..~C tt~~.

· 00....• 'the entlre·ma.rket~'il awVded . one &dCl1t1oD&1' polntn'eedS: ,to'"be follo~lJl&' the ,FCC 4~on. ·pe~~Rn.
~'ooinpet1t1ve bldd1Dg for:S98.14celis&'· .made clear, The lertsW;1oJ',l.t&~sthat..· the FCC tor a. 4e~~~0I':t'4attlle:

··B,..blc.h i.l8o ciovere the entire market, a teleplibiie oOmp&D)' that J"8CeJv'es 'a.11- exercise. ~C the' S~te, author#~~ .no.
,1e:&~ed.v1acOmpetitive bidd1ng~forcense pw..1i&Ilt to the rura.r PrO~ longer neceis&r7 tOenatire 't.b&ttates

! .. ". .$lQ2.,~'The avtrage license 'Value .for the' .~.ll .not·· beelJ&1ble .,~ ,receive aDy. -are. Just and,re&80nable· and. ',:i:lot: .Un-. ,
lJceDHI. not .. subject to the rural .pro- other 11C8D$8 to· provide the. &&me .sei'v., . JU$tIY oru~l)', ,dttiett~l~tory. '.

" gram'would ,J>e. $100. LicenseC, whJch ice In euch &i'e&. The iDtentton of this . The FCC•.~oppo~ty torp~blJc
. ,': 'Cloeil not' inoladetluLt geographic area provlaton 18 to bar telephone companies comment, .~II~ue'-'~>'0rcl~that

. .· ..rv84 by',aqy- -quaUf1ed ·common·car,.; .trorn· holdtng more' th&n: one; PCS, IJ- ~~te .or deJ1l"lu~P.8t1t10Jl. wi~~Jl 9
. tier: .fs·lLwarded via comnet1t1ve bid.. cense. COt' tn8t8.nCe~ Nothtni In 'this months of the fUingo of the petitioD.
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benetlclarles of ~ese Federal pro- third, growth in the number of disabled sponslb1ltty Is to turn this economy
1l'&IIUI•.It sa.ys that if cute'are, needed, individual8. We ca.n't repeal inflation. around.
we wW bAve to t&ke 8. serious look: 8.t We ca.n't control the number of dis- Mr. President, I applaud Chairman
t:b.e pollcy considerations before, we . i.bled ,. and poor people. The Federal SASSER, the d18tingu1shed noor man­
cut. A f1&t entitlement cap erbitra.r1lY Qovernment'8 own bealth budget 'prob- .ager, ChatrmanMoYNlHAN, and the ma­
locka us 1I1to an automatic pUot proce-' lema cannot be addrela')(1in 18olation- ' Jority leader for putting together'this
4un tb&t runs the yery real r1sk of un- they ca.n only be ad4reseed u part of budget reconcutation bUl. With our
denn1n1ng the' protection that Med1- 8ystemwide, comprehensive health care colleague8 on the.c>tber side of the aisle
care and MediC&1d provide and aggra-' reform. content to simply' play politics with
v&t1D&' 'the health cost spiral for all We ca.n reform our health care 8Y8- the country'8economy, th1s W8.8 no
Ama-Jeans.·' tem to address theM underlying prob- small achievement.

TIda amendment dOes not set the lema. We caD do tb&t thi8 year,lnth18 By decreu1ng taxes and cutting &4dl-
Cl&z- at al,vel~t will~tee~t Coucreu. ·And· we can rive the Amer- tional spending from the President's
cleep euta 111 current benellte will bAve lean People something wh11e we are proposal, I believe that the Finance
to be made, rep.rd}ess of our 8Ucce88 In ,'clo1nc It: a ~ore emetent health care Committee h&8 s1gn111cantly' improved
,"psaoant]y curbing' the growth ,of 8Y8tem that works for every America.n the bill. The committee allO achieved a
theM.. programs. Importantly,' it does and: tbAt America can afford to susta.1n. better than 1 to 1 ratio of8pending cuts
not make Vetera.n8; farmers and civil. IKPACTOMCALII'01UlL\ to tax increases. Thi8 was crucial. We
..-n.Dtllaaer becaUse of·the exce8868 . Mrs. FEINSTEIN. Mr. President I 'cannot .nor ehould riot uk the Amer­
JD,JlleJth~. .'.. bAve tho1JCht: long &rid hard about th18 iean people·to ~tlce unlea. the Gov-
, 1 t1dDk w~ all should be hQnestabout lectflat1on. tl'nQueationably, It 18' the ernment 18 wllUng to sacr1tlce as well.

, wQ we ,ue' debaotin&'. this 1ssuet!oday. ma.t Important b1ll we wU1 consider ,I am pleased. the BtQ tax h&8 been
, We Jaiowt:b.e ·real motivation behind th1a rear•.WhAt we 40'toc!I.Y wWbAve e~ted-lt wu ll1.conceived, too
'tile entitlement ~P. move,ment 18. to a creat impact ,on,~e peOple of tJi18 cumbersome to Implement and wo~d
OOIltrol tIIe .. poowth .of the two t'aateat coaiLtrJ'..-people who need jobs and who luLve cost my State Jo~ we C&DIlot aC­
bIoI-.IdD&" ,entitlement programs...:,. dMper&tely ;wu.t to believe tb&t thi8 ford ~ lose.· Most lmpo~t1y, by re­
~.,a4 1Iec11ca1~."And C~r 'th~.ocmcre- and.th1a ajJmfnhitratlon can ducing the de11cltby ove~ 1500 l;»1ll1on,·.

., noord. lpftrJ" 8elULtor k:D~W1I wh~'th..e turn the economy around. th18 bUl wlll'help keep long-term inter-
JJr'Ol(I'UD8 tene-our Na.tion'. most vul-, -' Nowhere '1I1th1a country Is the lm- est rate8 low~, an Important factor In
Mra'ble po~ons: the elderly,' poor ,pe,ct of the rece8810n felt more 8trongly Improving the economy. '
J.ftlID&nt women. and ch11d,ren, and the than In Ca.l1toi'n1a.The UD.employment .1 intend to vote for the b1ll now be·
cU...blect .ooJll!!lCluently., very .few Sen- rate 111 C&llfol'D1& It&Dda at 8.1 per- (ore us, but no on,e shou)d,m1Iconstrue '
&ton are ',wW1ng to ta.k:e them ,on' di- cen~nearly two' percentq'e poJntil that vote u an ~nc11cation that 1 will,

,not17.lt ""ould look: too mean-sp1r1ted.. hlcher than the national unemp!oy- 8Upport the 1lna.l~1l1·thatcomes out of .
~ -. devioe" IOmething eee~ly .: metltrate. Today,'LS mllllon C&llCor-, . the .conCerence' committee ,unle88 ,there ­
iDDoOaoua caUf!!! &1l e~titlementcap, is n1I.u are out of work and throughout are 8ign11leant chAnges In the legi81s.-

"~ to.~ne the l&IIle result: cuts In th18 AOuntry 8.8 m1l110n people today' tion. '.'. . , . .
.~~~, cuts~ be~ent8~' :','" are unemployed. . , 1 am .troubled byth18 :b~l bec&use It

. .I,-~k·1Q' C)Q~~es ,not.to 'believe Two 'separate economic .reportBre:- would el1nl1ne;te nearly, all 01 thePresI-
~~ ;,J'utor1o,'<.tJi4.t undf)r·8.J1Y' ~)De 'of 1~:·,th1•.week add to the gloomy dent'8investment incenti~e8. . ,
thue .~. var1et;y', entitlemelit cap economic .conditiODl in Ca.l1!ornia, ac- Let me ~ention t a few conce~ I
prol)Oll18,.tb&t we are 'Just controlling cofd1ng to a Los An&'eles...T1mes story wet to see addressed In the c:onCere~ce
srowth. 10.~ cutsW:0uld 'jUst r.educe from today that 1 would 11k. to eubmit co~ttee.. · '.
the 1DoreaIe8,inthese programs. AU for the RJllCORD. Let me highlight just a. First, 1 am. concerned about the Fl­
thoeejJroposa.1a that I have,.seen would, few points:' nance Coiiunittee's treatment .of t;Jle
reault,1I1. cute to bene11c1a.rlea-higher ,A report, by the Federal Reserve research and experiment&tion taxcred-

, out of pocket costs. for Medicare bene- ,Board released WedJ1eada,y" showed,that it•. The, President· reQuelt:ed,. i.n:d, the
llctarlel, leu'aerv1ces for the M~ca1d eautOmu.'I, economy con$uea to,lag House approt:ed, a perma.nentexte'D8i~n

poP,l1&tiOD.'ney would mean' l~ ac- ~ the teat of the country. Manu- of the credit. The l?enate F1nance Com­
0811. to ·h-.lth care•.They would meali C&Otur1n&' 18 '''111 & lerious Ilump,"ac- mittee'e bill, however, 1I1cl\ic1eB only ..
~,care. 'We mUtt Dot 'k1doU1'8el~ tiV1tJ' 111 .t,he, high-technology el8O- temporarY I-year exteDl10n and,: does
'1b&t 11 wQ·the·c1I&1rm&il'. proposaJ. to tronlCltndUStry 18' do~, and sales re- not make the cred1t re~ve to the
ooD8tr&1n entitlement growth 18 a valu~ m&1n flat. , date of Its exJ;)lra.tion. ' , .
,&b1e,uWnatlve to,wbAt I consider to The, report 1&Y8: ''Tb,e majority of Iwu·please4 to l,ntroduce a,~nse of
beO&l1ou. ii'rMponalble approach.. to, our J'8QC)ndents expect the economy to the senate tOday, co-eponsore4 bY'23
tb1awue.·, '." ".' " ...'.... ezpi,nd. Most contracts In Ca.l1fornia Sena.tors~ that exPresa8d'the united

It ,1& .my judgment that the best at- and WaahiDgton,however, expectthelr" view that R&D tax credits' ahould be ,
. . tribute of this amendment 18 that it rer10ns to under perform the national permanent. ' .. ' ", ,

wW .....ow us 'to 1lna1b' get to'therea1. ' average.'" several chief executive' omcerafrom
, 'Hlutloll , to .. theaeunderlylng , Pl'ob-, '. A leparatereport, .by UCLA's Busi- , flrms In Ca.llCorntltbAve written to me
':,~m&:-hea.l~.caremorro. The entitle- 'ne8a ,Foreoaatin&' Project, I&1dthat the to expreu thelr d~p concern &bo~t the
'. meil,t' cap. m9Vement 18 In 888ence a three trends needed for .0000000rnta'. re- Finance Committee'e treatment of the
Pl- for whAt I bAve .long been begg1ng bound ltill bAve. not occurred.: higher cred1t. The !lonna! R&Dp1&DDlng cycle
fol'-&11-out ,health.' care 'reform with haUling' etarts, a healthier ,national for high ~0101'Y-e0Il1J1U181 apans a~
sti'Snl'eD,~eoet conta.tnment. That is be- 6COI10my,and stronger demand for leut 2 years. A'te~porarycre41t. pa,r­
caue &C1'08&-the-bo&rd hea,lth cost con- Cal1fornia'e g()Oda and servicee. In fact, . ticul~IY' one that 18 not retroaet1ve,
.trOll are the. only way to, curb the ex- th1a report shoWi that 150,000 new hous- ,wlll not induce new ~se~hand devel­
C8lII1Te.rr.owth inhea.lth car" costs.. , ing units in Ca.llCorn1& muatbe con- opment ,nor will compe.nles·be able'tc;J

In a recent report the Congressional . 8truCted Just to meet demand. The cur- hire n'ew employees. .
< Buc1cet Of:tlce .it&tes, .... • in the ab- relit rate of cOnstruction will only A1J you, know, the- goal, of the R&E
lence',:Qf.other changes, further a~brlng 100,000 new units by'next spring. credit i8to lnduceaddittot1&l~h

.'. te~ptI tooontrol pQbUc sector 8pend-, I ampleued that low-income tax cred-. alid development tolnoreue'productiv- .
{. 'ing "ould probablY .produceaddltlonal , it U'e extended permanently.. Thi8,can . ity and to orea~ Jobs. ~ubstantia.l re­

coet-eh1tt1ng to',the prlvate. seCtor", provide, the Incentives" necessary for searc~ 8hows that, ,without :proper In­
. ' **~", 'n1e,. re&8Ons,,·for the increa.se, in. bu1lderil and,noii-prq11t8 to build a.f'ford~ . centlves, U.S.. compan1es;-·part1cularlY'
":b,ea1th:-ent1tlemeiit~ s1nlply these: able Un1ts for. eain1Ues.., ,. .:" >sma.llco~pa~es,~willl1ot"'adeqU&telY
., Flrst..liealth tnnation; second, groWth Th18Congress and:·th1s adm1nlstra-' invest ,hi "re~h·8.nd"d~velopment.
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SUBCOMMmEE ON TEleCOMMUNICATIONS AND FINANCE

Stateaent of Rep. Eclward J. Markey
Mark-up ot Budqet Reconciliation, Subtitle C

Licensinq Improvement Act of 1993

Kr. Chairman:
. The amendment I offer today marks a turninq point in the llcensing of

c01lJllWlicat~ons service. in our country. For the first ti.e we are
enablin. the Federal co_unications Co_i••ion to use auctions as a means
of a••igning the radio spectrum. The rationale behind this proposal is
that we lIUst reform and iJIlprove the current licensing proces., Which uses
lot.terias. In short, there has to be a bet.ter way to manaCJe a precious
federal resource tban picking naaes out of a bat. The proposal bafore the
cODDIlitt•• puts in place a better way, true to the principl_ underpinninq
the communications Act, wbile at the same time raisinq revenue, over $7
billion, for the public. .

Let me take a few JIlinute. to explain the Amendment to 'the COJmittee
Pr~nt. section 5203 fjrants the FCC authority to use spectrum auctions
where there are mutually exclusive applications for new licenses and where
the .pectrum will be used by the licen.e bolder to offer services to
subscribers for compensation. Tbis .ection also directs the co.-is.lon to
select an auction systam that promotes: 1) Rapid deployment. of new
technologies and services .0 as to benefit all the pUblic, includinq those
in rural areas; 2) availability of new and innovative technologies to the
publiCi 3) recovery for the public a portion of the value of the spectrum,
and 4) efficient use ot the spectrum•

.-
The bill a180 direct. the FCC to e.tabli.h rules on auctions ·that

will help enforce many of the•• objective.. Firs't., the legislation
provide. concrete a.surances that those livinq in rural area. will enjoy
access to advanced tecbnoloqies as quickly as ~he rest ot ~. country by
including .trict perforaance requirements to ensure prompt delivery of
service to rural areas.

Second, the bill d.irects the Co..ts8ion to utablish alternative
payment mechanis.s to encouraqe wid••praad participation in the auction
process. For those Xeabers on the Ccamittee who want to offer dreams to
younq struqqllnq engineers and innovators, whether in qaraqes in the Bayou
or Bost:c;m or' the backwoods of any ·state, thes. provision. qive you that
ability.

_Thi. specific provision .ake. certain that those Who are' rich in
ideas and low bn cash qat a chance to enroll in the future. This
provision directs the FCC to consider what alternative payment methods
should be used, such as install.m.ent payaents or royalty payments or some
COmbination, so that all Americans have a chance to participate in the
communieations revolution.

This leqislation also enables th_ vr.t"" .-,., ,..~" .. .( ...n ... 40_ ~-, '" _ •• oL oL,-_
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promise of a "pioneer's preferencen , for the trUly qeniu8 who catapult
technology to another level. In fact, SOlDe of that genius is what spawned
the entire pes revolution. Under this leqislat~on those truly qenuine
technology pioneers will be able to make a run ~or the ros•• and qet a big
payoff it they succe.d. As we all know, that is a most powerful
incentive, and t:hat is vhy I think it is vital that we continue the
overall thrust of the pioneer's preference proqram.

RecJardinq how auction. will be conduc1:ed, 1:he proposal reflect. the
experience vi~h lotteries and 9ive. the FCC authority to make sure that
))icl4er. are qualified to wild and. operate a syat_ and. hold an FCC
licens.. Th. bill clamps down on the churnill9 and profiteering that bas
characteriz.d the lottery system, a.n<l .nsur•• 'it do•• not repeat itself
under an auction syst... I also think it is iaportant that we inSUlate
the FCC's procedures from bUdg.tary concerns. There is a provision that
vill give the FCC a shield from thoce who seek to tilt communications
policy in order to increase revenues.

A f~nc!am.en1:a.l reCJUlatory step that this bill take. is to preserve the
core principle of common carriage as v. move into a new world of servic.s
such as PCS. I have qrave concerns that the teaptation to put new
service. under the heading- ot private carrier ia so great that both the
FCC and the states would lose their ability to i_pose the lightest of
regulations on the.e services. The teaptation to label ev.rythiDCJ private
is all the more ccmp_llinq because a r.oent court of appeals case hald the
FCC has no flex1b!lity to apply communicat.ions Act. requirements. The risk
of labeling- all services private is that the key principle. of
nondiscrimination, no alien ownership, and even minimal .tate raqulation
would ):)e svept away. This is one area Where the FCC simply lacks the
authority to make a rational choice, and so the leqislation addr••••• that
issue.

The fact that this leg-islation ensure. PCS, the next qeneration of
c01D1llunications, will be tr.ated as a co_on carrier is an important win
for consumers and for state regulators and for those who seek to carry
those core notions of nondiscrimination and co..on carriage into the
future. .

The AJaend:aent to the Co_itt•• Print enables the PCC to identify in a
rulemakill9 which requirements it finds are not necessary to ensur. just
and. reasonable rat•• or otherwise in the public intere.t•. '!'his section
has been IIlOdifiecl t.o further make certain that the FCC retains the
aut:hority to pro~.ct consumers and apply regulations in a sensible
fashion.

Xn addre88in9 thi. i.au., however, it is nec_aary to take a broader
vi.w of creatinq parity aaong- competinq .ervices. The legislation
propose. that any person providing- ca.aercial lIObIl. service, which i.
broadly define~ to include PCS, and enhanced epecial mobile radio ••rvice.
(ESMRs), and cellular-like s.rvices, should all be ",ated siailarly, with
t:.he duties, obligations, and benefita at c01l1l0n carrier status. The
legislation also proposes that s'tates would not be able to impose rate
regulation, but.this amendment makes expl~.Qi~ ~~_n()thinq p;-ecludes a
state from imposing regulations on teras and conditions of serviQe, which
inc~udes such key issues a8 bundlinq of equipment and service and other
consumer protection activities. Moreover, the intent her. is not to
disturb the principle that carriers can be ob1iqated to offer servioes to
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resellers at wholesale prices. For the vast majority of states, their
ability to regulate in this area would be pre.erved.

In addition, the authority of the FCC to 'act on behalf at cellular
resellers would not be affected. significantly, this leg'ialation extends
r.sal. requir...nts to PeS and ESMRa, thereby openinq up urket
opPO~uniti.s which do not exist today tor re••llera.

I believe "the.e challges must be ••en in the contert of the Whole
b111. This legi.lation .et. up a .echani•••0 t:hat in the next 12 to 18
months, we will ••e 3, 4, 5, or 6 new prOVider. of 1Il0bile .ervice added to
moae markets. The re.ult would be a flurry of ca.petition by entities
which all have cOIIIJDOn carriage duties. And the re.ult would be good for
con.Umers by deliverinq a breadth of new ••rvices to the public at
competitive prices.

I appreciate that there is SOIle concern that this vision of a
competitive world for 1l01:)ile .ervices may not be fUlly realized a. soon as
.o.e contend. I -share this concern. That i. why, work1ncJ with a number
of Members from the Sulx:o_ittee, we have crafted language that ensures
that if the promi.e of QOIIPetition, as I ju.t outilinecl does not take
hold, then a state can exerci.e au~ority to regulate rat... In
particular, the bill provides that states can regulate rate. if they show
that competition has not developed enouqh to adequately protect consumers
from unjust rate.. Moreover, the FCC i. directed to respond to any state
request for authority within 9 months.

Now to turn to the iast section of this part of the bill, which
states that auction rules shall be i ••ued in 210 days and PCS licenses
i.sued in 270 days. These tight schedules are necessary to realize the
revenues that are part of our reconciliation instructions and keep pes on
target.

Unlike the bill considered by the Sw"coam!tt••, thia amendment
contains a new chapt.er direct.ing the Dapartaent: of Co_erce to identify
200 .egahertz of apectrua to be free<l up fro. governaent use and. e:ligible
for a••iCJlUllent by the PeC. This proposal, which 18 embocSied in H.R. 707,
sponsored by Chair-an DimJell and .y••lf,pa••.s 'this Committee in
Februar,y by a unaniaoua vote, and pa••ed on the floor with only 5 No
votes. We are proposing to inclUde this proposal .a part ot bUdqet
reconciliation because that makes certain that there will be spectrum
available for the FCC to auction off. Hence, the addition of this
proposal makes the wdqet targets more likely to be met.

In conClusion, let •• say that I have appreciated working with Mr.
Cooper", Bryant, Boucher, Synar, Schenk, Lehman and our chairman, Mr.
Dinqell, alonq with the ainority, to come up with a bill that m.eta SOlie
of the valid concerns raiae4 during consideration of this proposal. I
urge supp~rt for this aaendment.


