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Dear Brian:

The purpose of this letter is to summarize the points made
in the meeting which Steve Muir, President of ComTech Mobile .
Telephone Company, Peter Casciato, counsel for the California
Cellular Resellers Association, Inc., and I had with you on
January 18, 1994. I apologize for the delay in getting this to
you. Unfortunately, the weather and the Mayor's edict
intervened.

Definition of "Commercial MQbile Service"

The Commission's Report and Order should explicitly state
that the term "commercial mobile service" as defined in Section
332(d) (1) includes cellular resellers. Although the statute does
not expressly mentiQn the term "reseller," the CQmmission has
already concluded that "provision Qf commercial mQbile service tQ
end users by earth station licenses or providers whQ resell space
segment capacity would be treated as common carrier service."
NPRM at i43 (emphasis added). There can be no doubt that the
term "commercial mobile service" was intended to include cellular
resellers as well. .
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To begin with, nothing in the statutory definition of
"commercial mobile service" in section 332(d) (1) requires the
provider to have a license or other authorization from the
Commission. Nor does the statutory definition require the
commercial mobile service provider to have its own facilities.
Rather, the term merely requires the provider to make
"interconnected service" available to the pUblic on a "for
profit" basis. That definition clearly encompasses cellular
resellers, who provide interconnected service to their
subscribers for profit.

The inclusion of resellers in the statutory definition of
commercial mobile service providers is confirmed by the statutory
definition of "private mobile service" in section 332(d) (3).
That latter term is defined as "any mobile service (as defined in
section 3(n» that is not a commercial mobile service or the
functional equivalent of a commercial mobile service, as
specified by regulation by the Commission." As the Commission
correctly explained in its Notice of Proposed Rulemaking, the
"linchpin" of the functional equivalency test is the customer's
perception, and there is no basis upon which the Commission could
conclude that a cellular reseller's customer recognizes any
difference in service received from a cellular reseller than that
provided by a FCC-licensed cellular carrier. Indeed, the concept
of "resale" -- whether for long distance service or cellular
service -- necessarily conveys the conclusion that the service is
basically the same.

The legislative history of section 332(d) reinforces the
conclusion that cellular resellers are included in the definition
of "commercial mobile service providers." The discussion of
regulatory parity occurred in the context of Congress'
understanding that some states like California actively regulate
the rates of all providers of cellular service, including
cellular resellers. Members of Congress therefore understood
that, in deciding whether state regulation could continue, both
the states and the FCC would be forced to take into account
competition provided by cellular resellers, PCS, Nextel, and
other mobile service providers. Indeed, in a discussion on
regulatory parity at the mark-up session before the Senate
Commerce Committee on May 25, 1993, Senator Stevens stated that
"the issue out there is really reselling, rather than
regulation." (Unfortunately, the committee staff would not allow
copies to be made of the transcript, but it is available for
inspection by the Commission staff.)

Attached to this letter is the statement of Representative
Edward J. Markey, Chairman of the House Subcommittee on
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Telecommunications and Finance, at the mark-up of the Licensing
Improvement Act of 1993 in the House committee on Energy and
Commerce on May 11, 1993. Representative Markey observed that
the legislation "proposes that any person providing commercial
mobile service, which is broadly defined to include PCS, and
enhanced special mobile radio services ("ESMRs"), and cellular~

like services, should all be treated similarly, with the duties,
obligations, and benefits of common carrier status." (Emphasis
added.) Representative Markey added that the legislation did not
"disturb the principle that carriers can be obligated to offer
services to resellersat wholesale prices" or "the authority of
the FCC to act on behalf of cellular resellers .•• " In fact,
Mr. Markey observed that the legislation "extends resale
requirements to PCS and ESMRs, thereby opening up market
opportunities which do not exist today for resellers."

Mr. Markey's comments were echoed by Senator Inouye,
Chairman of the Senate Subcommittee on Communications, in his
floor statement on June 24, 1993, a copy of which is also annexed
to this letter. In that statement, Senator Inouye stated that
"all commercial mobile services would be treated as common
carriers." He added, however, that the term "commercial mobile
services" would not include "providers of specialized mobile
radio service that do not compete with cellular service••• "
The implication of Senator Inouye's comment is that the term
"commercial mobile service provider" would include parties
like cellular resellers -- who do compete in the provision of
cellular service.

Finally, there is nothing in the legislative history to
indicate that Congress intended to exclude cellular resellers
from the definition of commercial mobile service providers. The
absence of any such indication is noteworthy since the
legislative history demonstrates that Congress was very much
aware of the cellular resellers' existence.

Right of Interconnection

As providers of commercial mobile service, cellular
resellers are entitled to interconnection with the facilities of
other carriers (including FCC-licensed cellular carriers), and
that right should be explicitly recognized in the Commission's
Report and Order. The right of cellular resellers to
interconnection is not .dependent on the new statutory provisions
in the Omnibus Budget Reconciliation Act of 1993. Rather, those
rights of interconnection stem from Section 201 of the
Communications Act of 1934 and prior FCC decisions. section
201(a) requires "every common carrier engaged in interstate or
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foreign communication by wire or radio. . • to establish physical
connections with other carriers.•• " Nothing in section 201(a)
confines that duty to common carriers with a license or other
individual authorization from the FCC. Such a requirement would
be antithetical to the very purpose to be served by resellers.
The Commission authorized resale in the hope and expectation that
resale would promote competition. See Cellular· Resale Policies, 6
FCC Rcd 1719, 1730n.67 (1991). That purpose would be undermined
if a carrier's rights and obligations under Title II were
dependent on an individual authorization.

The need for explicit interconnection rights for resellers
cannot be underestimated. In the. absence of explicit recognition
of that right, further litigation over the issue will be
inevitable. The current proceedings before the California Public
utility commission are of particular concern to cellular
resellers. The California PUC (1) authorized the establishment
of procedures "for. [cellular] resellers that want to provide
their own switches" and (2) concluded that "(c]ellular resellers
should be allowed to acquire interconnected NXX codes on the same
basis as the facilities-based carriers." Regulation of Cellular
Radiotelephone utilities, Decision 92-10-026 (Oct. 6, 1992) at
59. Those conclusions were not disturbed on reconsideration. See
Regulation of Cellular Radiotelephone Utilities, Decision 93-05­
069 (May 19, 1993) at 13. In the absence of an explicit right of
interconnection in the Commission's Report and Order, the FCC­
licensed cellUlar carriers are likely to argue to the California
PUC that the FCC's failure to recognize a right supersedes any
interconnection authorized by the California PUC (or other State
body) .

Preemption of state Interconnection Order

The Notice of Proposed Rulemaking proposed to preempt 'all
State regulation of the right to intrastate interconnection and
the right to specify the type of interconnection because such
regUlation would allegedly "negate the important federal purpose
of ensuring interconnection·· to the interstat'e network." HfBM a·t
!71. The Notice of Proposed RUlemaking did not provide any
detail to support that broad Claim, and, in the absence of a
broad federal right of interconnection for all parties (inclUding
cellular resellers), the Commission's proposed preemption cannot
withstand judicial scrutiny. .

The courts have made it clear that the FCC can preempt state
regUlation only "when the State's exercise of [its] authority
negates the exercise by the FCC of its own lawful authority over
interstate communication." National Association of Regulatory
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utility Commissioners v. FCC, 880 F.,2d 422, 429 (D.C. Cir.' 1989)
(FCC'S preemption of state regulation of inside wiring reversed
where Commission failed to satisfy its burden that state
regulation would "necessarily thwart" FCC objectives). To be
sure, state regulation of interconnection which is more
restrictive than FCC policy can satisfy the Commission's burden
and probably should be preempted. ~ Public utility CQmmissiQn
Qf Texas v. FCC, 886 F.2d 1325 (D.C. cir. 1989) (FCC properly
preempted state Qrder which prevented a IQcal telephone cQmpany
frQm allQwing intercQnnectiQn tQ custQmer with FCC-licensed
micrQwave communicatiQns· netwQrk). But the CQmmissiQn can invoke
that pQwer Qf preemption Qnly where the pUblic detriment
Qutweighs a private benefit. Hush-A-PhQne CQrp. v. United states,
238 F.2d 266, 269 (D.C. Cir. 1956).

The fQregQing principles -- which are well-settled -- have
particular relevance to cellular resellers. They have secured a
right Qf intercQnnectiQn frQm the CalifQrnia PUC which is
strQngly QppQsed by the FCC-licensed cellular carriers. The
CQmmission's propQsed preemptiQn of all state intercQnnectiQn
regulatiQn WQuid void that CalifQrnia order and, contrary tQ the
NQtice Qf Proposed Rulemaking's stated intent, thwart rather than
facilitate cQmpetition.

standard fQr Review Qf state PetitiQns

Paragraph 79 of the Notice of Proposed Rulemaking does
little mQre than to repeat the broad language of section
332(c) (3) that a State can petition the CQmmission to continue
its rate regulation of cQmmercial mQbile service providers.
However, the Notice of PropQsed Rulemaking does not provide any
detail concerning (1) the particular information which a state
should submit to satisfy its burden or (2) the standard Qf review
that the Commission will apply in determining whether a State has
satisfied its burden.

The foregQing issues are ones that will necessarily have tQ
be resolved in the context of any petition filed by a State. It
will be more efficient for all concerned -- including the
Commission, the States, and interested parties -- to specify
those parameters in the course of the rulemaking rather in the
course of adjudicating a particular state petition. In
clarifying its intent, the Commission should make it clear that
it will apply the same standard of reasonableness to any showing
by a State that courts apply in their review of FCC decisiQns.
The CQmmission does not have the resources to conduct a de novo
hearing on matters affecting rates within a particular state.
And, beyond the question of resources, a State which has expended
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substantial time, effort and money to investigate the level of
competition and service in a particular state should be shown
some deference. Conversely, a State-which has failed to expend
the necessary time, effort, and money to investigate rates and
service will be unable to pass muster under the Commission's
standard.

It should be added that cellular resellers do not expect
every state petition to favor their interests. However, the
foregoing standard would be a fair one consistent with
administrative practice and the pUblic interest.

I hope that the foregoing comments are useful. If you have
any further questions, please let me know.

Sincerely,

KECK, MAHIN & CATE

Attorneys for
Cellular Service, Inc.

BY~.C
Lew1s J. Paper

cc: David Nelson
Steven Muir
Peter Casciato, Esq.
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clae FCO elects to a.ward all three 11- dillC' Cqr sao. The'tot8.l value of the re- provision prohlblte a telephone 'com­
ceDMI for statewide' geographic eervieema.1ning rural pr()8Tam license: or .11- pany that holds a cellular' )icenee.1'rom

, aniu. For each 'State market. the FOO cenees Is therefore $20. U the market participatillC', in th.e rutal program .for
would designate three blocka of fre- containS two rural a.reaaserved by the purpose of obta1nine 'a' POS license,
qaesacies.· ·which ,In this' example are qiliLUt'ied common carriers. and the .RIlGULA.TOlty pAIU'i:Y ..
~ bloCk A. block B,'and .block nonrural 0 Ucense 18 awarded via com- Section 409 is Intended to 'ensure that
C. '8lbee POS w111 compete with terres- petitive biddlllC' for sao. the total value providers of commercial 'moblle eerv­
tl1al local exchange serVice; the FOC of both rural program llcensea would be Ices are regulated In a slmllar, If not
"ould deslgnate one block, (or'example $20. The two licensee would not nec- Identical, faahioit:'These provistons are
block 0, as subject to the rqral pro- eaarlly be valued equally at $10 eac:;h. almost identical to the provisions con­
II'&ID. ' . , . The FCC ts given ,the dJacretlon to taJned In the substitute amendment to

The FCC 'Would first auction8ta~- value each Ucenee Individually. . S.335. order reported by the commlttee
Wide llceDee8 for the block A and block Thus, the prices of each rural license on May 25, 1993. Under the 1eetslation,
B I'l'equenctes tneach StI,te. The FCC mq'vary.8o 10D&' as the a&'&'rePte all commercial mq~lle servicea would
.. would tdentU'y areas Within the value o{ all the rur&1, PfOIT&ID l1censea be treated as Common can1era. The
8tatewide. market that meet the legis- in a Jiven market 18 equal to the.acgre- term "commerclal moblle eervicea" is
latlon's definItion o{ rural-that, i8, gate value se.t throuch the procedure not Intended to Include allprovldera of
IlOnvtiit.n1ze4 areas contaJnIng'no In-' descdbed In ,ublection (c)(l). land moblle aerv1cea. For lUtaDce, pro­
oorponte4 place wl~ !pore than 10,000 Slace otherw1ae qual111e4 common viders o{ specja11Md IIlObUel'll41o eerv­
1aJlab1taDta or areas served by .mall....;.. cUr1era may become lDe1l&1ble {or the Ice ~t: do"not co.mp.t;e with cellular
1o.tQO or fewer'acceaa.l1nea-or munic1- f\ll'4Ll Pl'CICI'&D1 bJ' w1im1Dca Ucenee to service are aot.liiteDcle4 to tie covered
a-J.' cUrlen. AnJ' '-otherwlse eUgible- provide..mce withia their l~ ex- under the deOnltlon ot coueiCdaI mo­
ClUI1er that'hi.d I.J.'ru.dy been aw:ard~ cbaDce·.&n& throQcb', ~mpet1tive bld- bile servlc..TheFCXHa'C1Ven the au-
a ,PeS 11<»11." ID, the block A and l»lock dtDI'., or' tor 80me Nason ma.y chQOBe thorlty to de.term1ne w11:o .'Wt~ lie. la­
B b1441ac would IlOt tie quallned for the not to applJ' {or the 1'1U'&J, l1oense, there cluded In~e,~~tioa .of a col1llllllS
ftIft1 p&"OII'I.IIl.·The FCC then ,",oul(l:uae '18 a _tcht poutb1l1tJ' tha:t th~ would c1al mobile Mrvloe 'proVlder. 'In~­
~petlt1ve blddtDl' to awaid, the '·11- bja n9 qU:(l1U1ed ~mmoJl Oarri'i:' elt&1-ble erat. ~e ·lectl1.~,~,,·,~d.~;'(~d.
.... for the block C nonrureJ pi'ogr&m to apjQo tor a ,.rural proli'am '11cenee Statu from reP1&tlnc the;~ ,-of or
freCluencl.1n ·U;ChState.···exeludiag eVeJ1 U, the area were to ·Q.,UCy'aIi a: the rates charce4bJ' tl14ieee;ommer.cla:l .
areu that ·rem.iJneci 'el1gibl~ for· rural .ruril·ariL. In thta'lil8tuiCe;, theFOC mobile serViculftytdera. " , ',': , '.
IJl'OC'1'&ID l1cellH8. . 8ha11 award the "Uoanae foi' that area At .the executive .u.ton a.t which

A qaal,Ule4.CItZ'l1ei: then could ~~Y: on under, ..etion 309(j)(3)(1». I anticipate . tb1a comai1ttee ordered thla bud&'et
the value ..t bJ' the FCC {or the rural that &Q' reVenue 'Ihortfall that would reconciltatton 1eetal&tioli.·to. be re­
Iftcram l1eease tor itS rural aervtoe . 'otbiiWt.. be'criated beCause.of the In- ported, the committee acreed to.an
area:In,declcUDi'to tile an a.ppUcation e1l&1b1l1tJ'0{ a,common oarrler serVing amendmento~ by seu.tor BRyAN

..under'. r;n.J.Procram. Thereia·no., a'rurat~'baUbereCove'redthrouch to giv~ added coDl1~on,to Statu
.m_tiOIt'~ torce:'&Q- rural' tarrier to thla 'prooedure. Pd.. in1t1ally set ,for that current1J' repJ&te .c:iellular .~rv-

. oommlt,lteelf to"PQ'1111' an unknown rarall1CU1e8 by the 1'00 Ihall,not be ice. Th1,amen4ment 1enot 'contained
-fee tor. iU Boeaae .. the price ot»ro- altered to Diak. up for theae licenses. . In the 8ublitt~uteam~eilt'to S•. 335,
.0ee4,nr:1ul4.- .the rural prolT&Jl1•.How- P1Da1lT, the .Pl'Ovisiou on' eompetl- ordered repOrted by the.comDU,ttee on
n'er~'ttie 1ll'OC1'&ID 18 not i~tendedto re- . tt~ btcld1Ji1' clarlty that pq~ttal reve- MaJ' 25, 1993. ': .' ". ~ ,
duoe.the~n_ obf;a1ned through the nu.. from competitive b.14cl1DC are Dot, Under'.ub~ (O)~ as lAded by
8pectriiul'Ucenaiac author1zedby this to dect.the FOO', decw.ons to allo-: the amendmentea State. that butn .f';'
lerte1&tlon. '~ ,...'. cate apeotrum.· The. provtatons turther fect, on June 1~ 1993. rerulatton con-

iI'hen{ore.. 'hould aD~rqualified com-. clarity thAt pere<)u' awarded a license cernlng tJie rates.{or &DJ' ·CQmmerc1al '
man cardeli tall to apply or be In..li~ throurh competitive. blcld1rig do not inobfle sernce may petition ~e FCC,to
(fble·.to &PP1J' {or~e1riura1 program p,(n r1rhtS· &I'lJ' 'd11rere~t ftomthe continue exercutDr .authoritY ~ .o,v~r .
Uceuee. the FCC woul~ a.wardlicense8· 'r1rhtil obt&ined by pel'8OU who iain 11- such rate8 within 1 J'e&l' IJter the'date

',. (or~~areaiby Competitive btdding·oeDIe8 throurh methode other ~ of.ei1actm,ent ofth1a' l~Qn."Th~ ,
panu.D~ to aectlOJi"309(j)(a)(D). TJ,16 In- . thl'ourh competlt1ft btdd1nr. The FCC FCC ia .d1rected to CJ'&Dt or deDl~
teIlt "18' 'to l'eOOftr the ':aame &mount ..been~III',abrtl to'encour- ~titlon,witla1q 2'10 cIQI 9{ ita ,.~blDls­
from tile blOck O. Ucen8ee' (1nclud1ag" ... the promJon of DeW tecbnolo81es sion. ThePOO'. l'8\'1e.·01~ .uoh·»8­
1'IIN1,~ UCeiwee, the nonruralli- and' .aenioes 'bJ' entNpreneun and titlon must ~. tul1J' ~D8lateDt ..with
....~ and the lleenaea 18aued punu-' 1nnov&tol'& Cons1atent with the,~'. , theovera.n lnteat o~ IIIQtioa 4119~':lt 1s'

,ant fa Rbeec"tton (j)(3)(D» as the. aver-" ,~~tol7 obll,.,uon· and Ita prior:, ef- tntended ~t ~ maklnr a cleter'lqlna" .
ace of ,the amounta received {or the {ortlin,that rerard. the'CoDimlttee In- ~on under Rb~.(O).'.theFCC.

'. block A ,liceDle anr! the bloCk B 11-' elUded 1aD&'Ua&'e ''In thla subRetion w111 e~e ·wh-.Iober ~tate·clem-oenae: .,', ' . . which·.tatelIithat DOthiar Inventl the. onstr'&tes tb&t, tn the ce of r&t&
The Pre"flpUi ex&inple hypOthetiCally F90 !J;'Om.&warcUnr· lteeillee to compa- or entrJ' r~on.mark.~·coild1ttons

..umed'State markete.. The identical nieaor.la4lvldaall who 'make ,ignin- (including, level. of compet1t1o~)tall to"
prOceaa .·.would .apply' uaini whatever cantcontl'1buttou to·the development protect sub8crlbenafrom unjuet' and un",:, .

. loqal, re810nal or natloDal. service area of.·llew teleconunUDlcattoDl service or reasonable ratu pi' ........ that~ ~n;..
the FOO abooeea: " . t8!)hlioIOO. The 1etr1l1ation ma.kes justly or, unreuonably c1laCrlmtna.tQry.
"" i.D ad41tionalexa.mple. if the FOC cleartb&t· eotnmun1cattODl .UCe~s Under, .ub~Pb:. (D),U, tlhe .FQC

. hail~e'd three licenses, per market, .Ihall not be treated as the property of craati .... State',· petition. to ~nt1Due ,
a.nd, therUraI'prOgr8.In license(s)' are the lieeneeeforpropertJ' ti.x Pw1>oaes regulating .'~, ~ tor' ~~e~1al
cut outotthe C license, the result or other alm11ar, tax purposes by any moblleaei'V1QM. q,y ·1nterelted~ty
mtChtbe as tollow8. Llcense.A, which State citloca1l'ovel'DJlleDtentity'., : ma.Y,:~,&rMao~.·amount.<trt1~e.'

,co....:'the entire'm.a.rket~'Is awWed .. Orie, adCUtional 'Po1Dt needs.' ,to·, be following the, FOO 4~~!doJi,~tl~~n.
\i&:'coinPetitive bidd1.Dg for:S98. LlceIise:, ,made cl*. The letria1JLtiOI;r.tti.t4!sthat the FCC tor .. de~rm~~on.~t the:
B..~~h· &lao Coven the entiremuket. a teleplibne company tliI.t receivesa,l1- exercl.e.o{ the' S~te, a~tho~w .ll!l,no

.. ta:awArded via cOmPetitive blddJng~forceJiae PU1111iant to the rural Program longer neceiaarY w'eDlUre ·tha.t rates
t: .' ", .Sl02.:,The aV6i'a&'e license value' rcir the's~ .not . 1)eeltgible" to .recelve aily. .are.' just· and. reaaqnable· and... I',lot "Un-' ,

, l10enaea not .eubjecttO ,.the rural 'prO'" other l1cenae to· provide the. Bame .serv.., . jUl,JtlY' oru~gnalJly,d18cf1~tory.. ,
". gr&Di'woulcl'})e $100. License 'C, which Ice In IUch &tea. The Intention of this . The FCC, 'after oPPOrtunity f'or~bl1c ,
.: ,', doea not' Include t~t geograpMc area. provision 18 to bar'telephone compa.n1es comment. :.liaU l~ue'c.8:11 ."0rc14'~ . that
, ',served' by'·aIlY- -quaimedcommon·ca.r.;from'holdiarmore- thaD: one' PC,S lk grlUltsor dei1les SUchpetlt.i0I1,wiP.1h1 9
.' MAr: .fA .. aW8.ril~d . viR. .Mm~tit1ve bid..; cenM. for' h18ta.nce~ Nothtnli' in this months of the nllng of the petition.
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beaeQclarlea of ~ese Federal pro- third, growth In the number of diaa.bled sponslb1l1ty ls to turn this economy
eruu.lt aa.ys that 1~ cuts are· needed, Individuals. We can't repe&11nfil.tton. around.
we wt1l have to take I. serious look a.t We can't control the number ot dis- Mr. Presldent, I applaud Cha.1rman
tile pollcy constdera.tions before. we . abled. a.nd poor people. The Federal SASSBR., the dtatingu1.hed floor. man­
cut. A 1la.t entltlement cap arbltrar1ly Qovernment'. own he&lth budget .prob- .ager, Cha1nna.n ~O'YNDlAN, a.nd the ma.­
looJal ua tnto a.n automatic pilot proce_. lema ca.nnot be &ddreaa')d In 1Io1&tloD- . jority leader for putting together'this
dare tb&t runs the very real r1ak or un- they can only be &ddi'eesed u part of budget reconc1l1ation b1l1. With our
clenD1n1DI' the· protection that Medi- systemwide, comprehensive health care colleagues on the.Qther aide of the a.lsle
can a.nd Medicaid prOvide a.nd a.ggra._. reform. content to simply" play politics· with

.. vatlDIrthe he&1th cost sp1ra.1 for &II We can rerorm our health care ay8- the country'. economy, this wa.e no
AmerJca.na. . tem to &ddreu these underlying prob- sm&11 achievement.

TIde amendment does not set the lema. We can do that thi. year, InW. By decreaa1ng taxes a.nd cutting &ddl-
QaDI &t &level tb&t will aua.ra.ntee that Congre18. ·And we can live the Amer- tional spending from the President's
deep auta in ~nt benetlta Will have lcan People aomethtn&' wh1le we are propoeaJ., I bel1eve that the Ftni.nce
to be made, reprdless of our .uccess In ·do1D&' It; & more emctent hea.lth care Committee ha.e .tcm.tlcantly· improved
.tpU!Cl&I1tly curbing· the growth of system that worb tor every American the b1l1. The committee &lao achieved a.
theM .programs. Importantly, "It does a.nd that America can arraN to susta.1n. better tha.n 1 to 1 ra.tlo oCspendiD&' cuts
DOt make Vetera.nao farmen and civil Da'£DI'OJ(CALII'ORNlI. to -tax Increa.ees. This was cruc1&1. We
.....ta n1l'er bec&ue oCthe exceaaes . Mrs. FEINSTElN. Mr. Prea1dent I .C&D!1Ot ·nor should not uk the Amer­
labulth Pf9Cl'&ID8. ..... ... hAv~ thol1l'ht·long &rid bard a.bout.th1a ican people·to -..cr.ttlce UDle.~ .Gov-

I t1W:lk we &llihould be honest about lecte1&tion. l1nqueatlon&b!y. It 18 'the emment 18 wWtD&' to aacr1flce uwell.
•.we UI'·deb&t1Dc th1a tuuet:od&Y. mOlt lmporta.nt btU we"wW coDll4er .1 &Ill pleued the B~ t&x hu been

.. W. JaIow the ft&1 mot1va.t1on behind th1a ,ear. ,Wh&t we do· to4&)' w1l1ha.e e~ted-lt was 1ll.concelVed, too
.tU ettttement oa.p movement 11 to a crea.t !mpact .OD . the peOple of t1i1a cumbenome to. Implement and wou),d
ooat.rol the.·crowtli. ot the two Cutest couiltr7....people who need jobl and who 11&" COlt my St&te Jo~ we CIoIlnoC &C­
~ ,etltleinent progr8.Dla- deaperatelJ"·nut to beUevetbat tht.Cdtd tc) 1oIe.M08t !mpo~tly. byre­
~ a.n4 NecUcaid..And C~rth~ .CoD1'N88 a.nd .th1a adm'n'itratlon can duc1Dc the deflcttby 0,",-,: $500 b.Wion,·

"" reoord. ~ftl7 se-.cor knC?W8 wh~·th.e turn the economy around. th1a bW w1ll·help keep lOD&'-term 111ter- .
JII'OCI'&1IUI terve-our N&t1onts moat vul- - .Nowhere.·IJith1a country 18 the lm- eat ra.te8 low~ a.n Important factor 1n
Dera'b1e POpu1&~ons: the elderlJ". poor pact of the rece8810n felt more strongly improving tb,e ·economy. .
RNPW1t women.&nd ch1ld,ren, a.nd the tha.n 1n Ca11t'orma.The unemployment .1 111tend to. vote for the b1ll now be­
~ect .ooDl!tCluently, very lew Sen- rate In C&11forn1& st&nds at 8.T per- (ore us, but no on~ should.m1aconstrue .
&torlI are 'wt111Dg to ~e them on" dI- cent-::b.early two· pet'08ntq-e )lOlatB. th&t vote as an Jndtcatlon that I w111·
reotI7. It lfOuldlook too mean-8P1r1ted.. h1cher than the natlon&1 unempioy- support the 1lna.1 ~1l1. that comes outol .
~ &deuce•. aometh1Dg~ly .. mentra.te. TodAy, ·1.3 mill10n O&1Uor-·, the .conference· committee ·unless .there .
iDDOoaoUa 0&11~ a e~tltlement cap, i8 n1a.na are out ot work a.nd throughout are I1gn111cant ch&nges la the lel1a1a-

.. -.clto~... the lNIlereault:. cuta 111 th1a .country 8.8 million people today· tion. . . ,.' ..' ....

.~~, cubl111 be~etl~.·· :. .. . are unemployed.. . .... . I am ,troUbled byth1a :bW beC&uae it
. ~.·~k"lQ'. C)On~ea .not "to .beUeve Two ·separate economic .reports.1'&.' would el1mtne;te nearly &11 o! the Presl-
~;.duitor1c,:".th4t undu·&D7 oneol lea.ed::·thl•.week add ~ the rloomy denttslnvestment111centi~eiI. . .' .
theM '1I:fde11 ftliet.Y· entitlement ca.p economio ,conditlona tn· CalUorn1&, ao- ~t me m~ntion ,I. few concerns 1
prolJOl&18',th&t we are 'Just controlling coidtnr to & Lo.Anpl.....T1mea story wat to see addressed In the ~nfere~ce
~ ao,~ cutaw;ould ·Just reduce from today th&t I would 11ke to .ubmit co~ttee. ' ..
the 1D.o.re&ae8.·1n these programs. All for the REcoRD. Let me higbllght just I.,Fint, I am. ooncerned &bout the Ft­
thOllj)ropouJs that I hAve·.seen would few pointe:· nance Coinmtttee'. treatment 'of tJle
reIU1t ..1n, cuts to beneflc1ar1e&-h1.gher . A report· by the Federa.l Reserve research and experiment&t1on t&xcred-

. out of pooket COIta" for Medicare bene- "Board. released W~eada,y·showed-that it.. The. President· requute4, ~, the
1lolute8. 1_·aerv1cea for the M~ca.1d Ca11forn1&'a economy continues to lag Roue appro'O:ed, a permanent extension
popal&tlon.·~eywould mean' less ac- bel11nd the ·feat of the coUntry. MAnu- of the credit. The ~D&te F1Dance Oom­
CMIII. to·hulth care•.They would mea.n lactur1Dg Is "111 & aer10ua 8lump,"ac- mitteet• bW, however, includes only a
~. care. ·.We mat not 'ldd ouraelv8I!.. tiV1ty 1n 'the· h1ch-tecImolOO elec-·· temporarY I-year extension and·· does
'1'b&t sa -117 ,the"cJWrmant. proposal to trontca industry 18· dO~, a.nd wesre- not make the credit re~ve to the
00D81n1n entitlement growth 18 a v&lu- ma1n fia.t.· date of Its ~tion. . .. . ..
.&ble.&1terD&tt" ·towha.t l.cona1der to The. report aa.ya:'91'he majority of. I .... pleased to l}1troduce &.sense of
be oaUoua, 1iTeapons1ble approaches to ~ our r8'11Ondenbi expect the economy to the sena.te tOday, oo-ePODlOred' by' 23
thia1llue.,· '.- .. . ... :. .. .... . exPind. Moat contracts In C&11torn1a Senaton~ that exPressed ·the united

It.18 IQ' Judgment that the .best a.t- a.nd WaahtDgt;on,however, expect their . view that R&D tax cred1b1. should be
. tribute oftb1s amendment 11 that 1t rec:tona to under perform the na.tlonaJ,permanent. .
wt1l -..uowus1iQ tlDa.ny get to ·there&1. average." . sever&l chief executive· omoen from

.JIOlutton . to .. theseunderly1ng pro1>-- . A separate report, .by UCLAts Bua1- f1rma 1n CaJiforn1a: have written to me
'lema4Lea.lthCare reConn. The entitle- neslForecastiD&' Project, aa.1dthat the to exprees their deep concern about the
:.tneD,t· cap" mQ,-emeD,t 11 bi essence a. three trends needed for .Ca11forn1ats re- F1na.nce Committee'. treatment "of the
Pl- for what lha.ve long been begging bound at11l have not occurred: higher credit. 'l'he normal R&D planntD&' cycle
tol'o--&1l-out .he&1th 'care "rerorm with houa1ng· starts, . a he&1th1er na.tional ror high technoloCY'comJl&D1ea apa.na at
striDieD,t.coet oonta.1nment. That 18 be- economy,and stronger demand for .least 2 years. A·te'm,porary credit, .par­
0&WIi &Cl'086-the-bo8.rd he&1th cost con- C&lUorn1ats goods and serviceS. In fact, . tlcularly one th&t Is not retroactive,
.trOlI are the.only way to 'curb the ex- th1a report ShOW8 that 150.000 new bona- . wW not Induce new ~esea.rch a.nddevel­
O8I81ve.groW'th in health~.costs. . Ing units in C&1Uorn1a must be con- opmentnor will compa.n1ee·be able to

. In & recent rePort the Congressional . 8truoted just to meet demand. The cur- hire n~w employees.
, Budpt,Oft1ce .states, "•• • in the ab- relit rate' or .cOnstruction will only As you. know, . the· go&l of the R&E
..noe ·.:Qf.·other ch&nges, lurther a.t- bring 100,000 new witts by·next spring. credf,tl. to 1nduce addtt1ot1a.l:re.-roh

.... tezppts to··control pUblic sector spend- I am pleased that low-Income tax cred- a.Jid developIDent to 1noreaaeproductlv- .
,t • tnir ",ould proba.bIY .produceadd1tional it are extended permanently.. Th1scan· tty a.nd to oreateJobs. Subatanti&l re-

ooet-.h1ft1n&' to· .the priva.te. sector·. provide ,the Incentives·· necessa.ry: for search shows ~t.w1thout proper In­
., ** .... The reasons·forthe increase in builders andnon-protlts to build afford": . centives, U.S.. compa.n1es,··part1cularly·

. . ·b.eaJ.th:-ent1tlemeilt~shnply these: able Units for fa.m111e..·· .,.. ....: ,.. :smallcompa.n!es"wilLnot" ad&<luately
.. , F1rst...be&1th1n1lation;second,growth Th1sCongress and·thi8 ad.mln1stra.-·lnvest·inrese&r9ba.nd development.

• _ ......~;. _ ..,,_""' ... _ ",,#' -_........ __ .... -._,~. __ --, 1-_'"__ ,~ ~ ""'_'''r~. a __ ." I-"t__ ~ T,.. J. ... .~ r' __ ......... ~ 3t"-
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SUICOMMrTTEE ON Tet.ECOMMUNICATtONS AND FINANCE

Stat_ent of Rep. Edward J. Markey
Mark-up of Budget Reconciliation, Subtit.le C

Licensing Improvement Act of 1993

Hr. Chairman:
- The aaenc1laent I offer today mara a turninq point in the llcensinq of

c01lllUnica~oftS services in our country. For th. first t1.. we are
enahlint' the Federal eo.unicatlons Co_ia.ion to use auctions as a means
of a.siqning the radio epectrua. The rationale behind this proposal i.
that ve 1I\I8t reform and iIlprove the current licensing proce.s, Which uses
lotteries. In short, there bas to be a better way to ~9. a precious
federal resource than picklZ1CJ n.... out of a hat. The proposal before the
Committee puts in place a better way, true to the principle. underpinninq
the communications Act, While at: ~e same t:ime raising' revenue, over $7
billion, for the public. '

Let me take a few Jlinut•• to explain the Amenclaent to 1:11. COJIlIlittee
Pr~nt. section 5203 grants the FCC authority to use spectrum auctions
where there are mutually exclusive applications for new licenses and Where
the spectrum will be used by the licen.e holder to offer services to
subscribers for compensation. Tbi••ection also directs the Commi••ion to
select an auction systea that prOllotes: 1) Rapid deployment: of new
technologies and services .0 as to benefit all the public, includinq those
in rural areas; 2) availability of new and innovative technoloqies to the
publiCi 3) recovery for the public a portion of the value of the spectrum,
and 4) efficient use ot the spectrum•

.'

The bill also directs the FCC to establish rules on auctions -that
will help enforce many of th••e objective.. Firs~, the legislation.
provide. concrete a••urances that those livinq in rural areas will enjoy
accass to advanced technolQCJies as quic:kly as the rest of the country by
includinC} strict perforaance requirements to en.ure prompt delivery of
service to rural areas.

Second, the bill directs the Commission to establish alternative
payment mechanisms to encourage widespread participation in the auction
process. For those Members on the Co.-ittee who want to offer dreams to
younq struqglinq en91neera and innovators, whether in C}araqea in the Bayou
or BostQn or'the backwoods of any-state, the.e provisions qive you that
ability •

. This specific provision .akes certain that those who are' rich in
ideas and low On caah get a chance to enroll in the future. This
provision directs the FCC to consider what alternative payment methods
should be used, such as instalblent payments or royalty paYBlents or sQ1Ile
COmbination, so that all ADericane have a chance, to participat:e in the
communieations revolution.
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promise of a "pioneer'a preferenceft
. for the trUly genius who catapult

technology to another level. In fact, some of that 9'enius ia what spawned
the entire pes revolution. Under this le9i.lat~on those truly qenuine
technology pioneers vill be able to aake a run for the ros.s and get a big
payoft it they succeed. A. ve all know, that is a most powerful
incentive, and that 1s why I think it is vital that. we continue the
overall thrust of the pioneer's preference proc;ram.

R....rdinCJ how auction. will be conclucted, 1:he proposal reflects the
experience with lotteries and. CJive. the FCC authority to make sure that
bidder. are qualified to build and operate a system and hold an FCC
license. The bill cl.Wlps down on the churning ancl profiteerlnCJ that has
characterized the lottery syst.., anel ensure. 'it does not repeat it.elf
under an auction system. I also think it is iaport8nt that ve inSUlate
the FCC's procedures froll bu4qetary concerns. There is a provision that
will give the FCC a shield from those who .eek to tilt communications
policy in order to increase revenues.

A t~en1:al rQ9Ulatory step that this bill takes i. to preserve the
core principle of common carr1age as we move into a new world of services
such as PCS. I bave grave concerns that the t_ptation to put new
service. under the head1nCJ of private carrier i. 80 qraat that both the
FCC .nd the states would los. their ability to iapose the lightest of
requlations on these services. The tUlptation to label everything private
is all the more co~llin9 because a reoent e~ of appeals case h.ld the
FCC has no flexibilit.y to apply co_unications Act requireaents. The risk
of labeling all services private is that the key principle. of
nondiscrimination, no alien ownership, and .ven minimal stat. r.gulation
would be swept away. This is one area where the FCC simply lacks the
au~hority to make a rational choice, and so the legislation addr••••• that
issue.

The fact that 1:his legislation .nsure. pes, the next qeneration of
c01DDlunicationa, will be treated as a co_on carrier is an iJIportant win
for consumers and tor state regulators and for those wbo seek to carry
those core notions of nondiscrimination and cOJllJllOn carriag-e into the
futur.. .

Tbe benaent to the co_itt.e Print enables the FCC to identify in a
rulemakitl9 which require-ante it find. are not necessary to ensure just
and. reasonable rate. or o~erwise in the public inter••t .. This section
has been modified to tur1:her make certain that the FCC retains the
authority to pro~ect consumers and apply regulations in a aensible
fashion.

In addressing this i.sue, however, it 18 necessary to take a broader
view of creatin9 parity aaong competing .ervice.. The l.gislation
propos•• that any person providing ca-ercial mobile service, which ia
broadly d.fined to includ. pes, and enhanced special mobile rad.io ••rvices
(ESMRs), and cellular-like service., .hould. all be tr~ateci similarly, with
t.he duties, obligations, and benefits of co_on carrier status. The
legislation also proposes that s~ate8 would not be able to impose rate
recJU1ation, but.thi....ndment lIakes exp).is:i~ t~tnothinq p:r;ecludes a
state from iaposinq regulations on teras and conditions of servi~e, Which
inc~udes such key issue. as bundlinq of equipment and service and other
conSWller protect.ion .ctivities. Moreover, the intent here is not to
disturb the principle that carriers can be obliqated to offer services to
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resellers at wholesale prices. For the vast majority of states, their
ability to regulate in this area would be preserved.

In addition, the authority of the FCC to 'act on behalf ot cellular
resellers would not be affected. significantly, this leeJislation extends
ruale requir..ents to PCS and ESMRs, thereby opening up market
opportunities which do not exist today ror res.llers.

I believ."these chan9" lIust be s••n in the context of the whole
bill. Thl. 18CJislat.ion seta up a mechanism so that in the next 12 to 18
month., ve vill ... 3, 4, 5, or 6 new prOViders of aobile service added to
1II08t market.s. The result would be a flurry of ccaapetition by entities
which all have cOIDIlon carriage dutie.. And the result would. be qooc1 for
consu.ers by d.livering a breadth ot new .ervices to the public at
competitive prices.

I appreciate that there is some concern that this vision of a
compet.itive world. for mobil_ services may not be fully realiaed. a••oon as
soae cont.end. I ·share this concern. That i. why, workinq with a nWllber
of Me~rs from the Subcommit.tee, we have crafted laD9UaCJe that .nsures
that if the promise ot COJIPetition, as I ju.t. outi1ined does not take
hold, then a sute can exerci•• authority to regulate rat... In
particular, the bill provides that states can regulate rat.. it they show
that competition has not developed enough to adequately protect consumers
from unjust rates. Moreover, the PCC is directed to respond to any state
reque.t tor aUthority within 9 months.

Now to turn to the iaat section ot this part of the bill, which
states that auction rul.. .ball be i.sued in 210 days and PCS licenses
issued in 270 days. These tight schedule. are necessary to realize the
revenue. that are part ot our reconciliation instructions and. keep pes on
target.

Unlike the bill considered by the Su})coJlDlitt.e, this amendment
contains a new chapter directinq the Depart.aent of Co_ere. to identify
200 megahertz of spectrum. to be freed up fro. 90vermaent use and. eliqible
tor a••iCJlUlent by the FCC. This proposal, which 1s eIlbodied in H.R. 707,
sponsorea by Chairaan Dingell and .y••1f, pa.sed this committee in
February by a unanimous vote, and pa••ed on the floor with only 5 No
votes. We are proposiJ\9 to include this proposal as part ot budqet
r_conciliation because that makes certain that there will be spectrum
available for the FCC to auction orr. Hence, the addition of this
proposal makes the budqet tarqets more likely to be met.

I~ conclusion, let me say that I have appreciated workinq with Mr.
Cooper, Bryant, Boucher, Synar, Schenk, Lehman and our chairman, Mr.
Ding811, along with the minority, to com. up with a bill that meeta SOlle
of the valid concerns raised during consideration of this proposal. I
urge supp~rt for this amendment.


