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Dear Mr. Caton:

Pursuant to the requirements of Sections 1.1200 kt~. of the Commission's Rules, you
are hereby notified that on behalf of McCaw Cellular Communications, Inc. ("McCaw"), Gerard
Salemme, Senior Vice President - External Affairs and Howard J. Symons of Mintz, Levin, Cohn,
Ferris, Glovsky and Popeo, P.C. met today with Byron Marchant, Senior Advisor to
Commissioner Andrew C. Barrett and Brian F. Fontes, Senior Advisor to Commissioner James
H. Quello. The issues discussed at the meeting concerned the rulemaking referenced above and
are outlined in the attached document.

Should there be any questions regarding this matter, please contact the undersigned.

Sincerely,

~.~assey
cc: Byron Marchant

Brian F. Fontes
Howard J. Symons
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FORBEARANCE ANALYSIS UNDER SECTION 332(c)

Section 332(c) established the test for the Commission to use in determining \\hether III

forbear from imposing provisions of Title II on commercial mobile service providers ( nJer thi~

three-part test, the Commission may forbear if it determines that (1) enforcement of a pro\ hlt
'
n

is unnecessary to ensure that rates are just. reasonable, and nondiscriminatory; (2) enfon.:ement I~

not necessary to protect consumers: and (3) forbearance is consistent with the public interest
As part of evaluating the third factor, the Commission must consider whether forbearance\\ 111

promote competitive market conditions, including the extent to which such [forbearance I \\ ill
enhance competition among providers of commercial mobile services."2

Section 332(c) does not require the Commission to classify a commercial mobile sen'ice
provider as non-dominant in order to justify forbearance. Congress was well aware of the
Competitive Carrier framework when it enacted Section 332(cV Nonetheless. even when the
conferees added the requirement that the Commission evaluate market conditions before It
decides to forbear. they did not establish as a precondition for forbearance the dominant non
dominant dichotomy that was the underpinning of the Competitive Carrier policy. Rather.
Section 332 requires only that the Commission detennine that forbearance will "promote
competition among providers of commercial mobile services."4 The Commission is empo .... en:J
to forbear from imposing tariffing requirements on providers of commercial mobile sen Ices .

The Commission clearly has before it a record sufficient to support forbearance. fhe
record in the Regulatory Parity proceeding convincingly demonstrates that the three statUI(l~

standards are met. The record contains an overwhelming consensus that tariffing of cellular

i 47 V.S.c. § 332(c)(1)(A)(i)-(iii).

47 V.S.c. § 332(c)(1)(C); see also H.R. Rep. No. 213, 103d Cong., 1st Sess. 4q I I l-N~ I

("Conference Report").

3 ~,~, H.R. Rep. No. 11, 103d Cong., 1st Sess. 260-261 (1993) ("House Repon' I

(stating that the Committee was "aware" of the court decision voiding "the Commission's I()n~·

standing policy of pennissive detariffing, applied to non-dominant carriers").

4 47 V.S.c. § 332(c)(1 )(C); see also Conference Report at 491.

5 Only Sections 201, 202, and 208 may not be specified as inapplicable. 47 USC ~

332(c)(1)(A). See also House Report at 260-61 (,'[tJhe Commission may specify ... the ISlc)
commercial mobile services need not be tantTed at all").
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services is unnecessary to protect consumers. unduly burdensome. and potentially
anticompetitive. and that treating cellular carriers differently from other commercial mobile
service providers for tariffing purposes \\ould impede competition and harm competitors' As

the attached bibliography of materials submitted in the Regulatory Parity proceeding
demonstrates. there is more than an adequate basis to conclude that forbearance would promote
competition among providers of commercial mobile services and is otherwise justified under the
statutory prerequisites.

That is all that is required; the Commission need not decide the issue of whether cellular
licensees or any other commercial mobile service providers are non-dominant. Even assuming
arli:uendo the Commission initiates an examination of cellular carriers' market power. the cellular
industry itself is competitive. 7 The documents listed on the attached bibliography support such a
finding.

6 Thirty-nine parties filed comments for the record in the Regulatory Parity proceeding In

support of exempting commercial mobile service providers from tariffing requirements. while
only five •. three state PUCs, NABER and the National Cellular Resellers Association -
supported maintaining tariff requirements.

7 The average subscriber penetration by both cellular carriers in a market area is
approximately five percent, and cellular operators face actual or imminent competition from
resellers, ESMRs, and up to seven PCS earners in each service area. Cellular also faces
prospective competition from mobile satellite services. Given cellular carriers' lack of market
power, it would be unnecessary and counterproductive to regulate them more stringently than
other providers of commercial mobile service. Such disparate treatment of cellular also would be
contrary to statutory intent. ~ House Report at 259-60 (intent of parity provision is to ensure
that "equivalent mobile services are regulated in the same manner"). Because all commercial
mobile services satisfy the statutory criteria for preemption. there is no justification for the
Commission to differentiate among them. a Conference Report at 491 ("[d]ifferential
regulation ... is permissible but is not reqUire"') (emphasis supplied).
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Competition Materials on the Record

Stanley M. Besen, Robert J. LaTner, and Jane Murdoch, The Cellular Service Industrv:
Performance and Competition, November 1992 (filed by CfIA)

CTIA, Cellular: Building for the Wireless Future, March 26, 1993 (filed by CTIA)

CTIA, The ARCs of Cellular Competition, 1993 (filed by CTIA)

EMCI, The Changing Wireless Marketplace, December 17, 1992 (fIled by CTIA)

Testimony of Jerry A. Hausman before North Carolina Utilities Commission in Docket No. P
100, sau 114, on Exempting Domestic Public Cellular Radio Telecommunications Service
Providers from Regulation, 1991 (fIled by Bell Atlantic)

Affidavit of Jerry A. Hausman, United States v. W. Elee. Co" Inc., Civil Action No. 82-0192
(D.D.C. July 29, 1992) (fIled by CTIA)

Peter W. Huber, Michael K. Kellogg and John Thome, The Geodesic Network II: 1993 Repon
on Competition in the Telephone Industry, 1993 (filed by CTIA)

Peter W. Huber, Report ofthe Bell Companies On Competition in Wireless TelecommunicaIions
Services, 1991 (filed by CTIA)

Drs. Charles Jackson and John Haring, Errors in Hazlett's Analysis ofCellular RelUs, September
1993 (filed by CTIA)

PSC of Maryland, Division of Rate Research and Economics, A Report on Cellular Telephof1L
Service in Maryland, September 1990 (filed by Bell Atlantic)

North Carolina Utilities Commission, Orrkr Exempting Domestic Public Cellular RfMiio
Telecol1U7UUZications service Providersjrom RegulaJion, Docket No. P-100, sau 114, February
14, 1992 (filed by Bell Atlantic)
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Chapter One

cellular/PeN Prices end Subscribers

From 1984 throup 1992, cellular prices in constant dol1~

have declined an a'YCIIF mm per year for the handset and*-1O.5~ per year for sernc:e., 1D Cbe futuR, we see handset prices,
which on a monthly basis art already low. approachine a lower
limit. In the absence of a~ cbanp in the driving fon:es for
canier service pncinc. ~ ~t thill L11C c)Labllshcd. I:~S of
decline will continue. (Tbe most credible potential driving force
change is the introduction of Idditional competition throuJb PCN
licensees.) This impUOI thal carrier' charps th.:lt now averap $80
to $90 for a customer usinc 250 minutes of prime-timc service per
month will avexaae under 531 (in 1992 dollars) in the year 2001.
This~ in carrier charges implies that average airtime chaTge"
would fall to under SO.10 per minasc by the year 2003.

Our ulow-dcmand" forecast fOI' eeUular/PCN $ubscriber demand
assumes that the price trends outlined above conrinue and that the
historical price-demand :relatiOlUhip holds. We expect the 10 mil
lion U.S. cellular subscribers in 1992 to pow to 38 million by the
year 2001. We call this our "'low demaDd" scenario for ccllu
llI'lPCN subscribers because it is more likely to understate demand
than overstate it. The reason is prior forecasts usina the same basic
mcthodolopes (but with leIS daDa) luLvc wldcrcsumalod the
demand that actually developed.

If carrier charges UP I""dooed faster' than normal or ;f r.nstom~
assip much gJUtCf value to mobility than is currently evident.
subsmbership of over 100 million by the )Uf 2001 could be
obtained. This hip«mand scenario. althouih unlikely based on
current evidence. needs to be seriously considered, and a lookout
for factors supporting it should be maintained.

In our discussion of prices aDd subscriber demand, we have Dot
drawn a distinction be~n PeN llM C'~lln18T'service. Thi~ i~ con
sistent with our assumption that, from the customas perspective,
personal communications is independeDt of the underlying tech
noloco. Since any siiNficant penetration of PCN is unlikely be
fore 1995, there is perilously little data on which to base a separate
PeNf~L Wr;; h.."c t:A41l1U~possible SCCIW"ios for anywhere
from 8 million to 67 million PCN users by 2001. The lower value,
which we rUJd the most credible. assumes that POl penetrates the
market at the same rare cellular did. The hiJher value assumes a
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