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Open Network Archit.ctur. Tariffs
of Bell Operating compani••

TO: Th. Commi••ion

OR\G\NAL

cc Dock.t No. 92-91
~

Befor. the
PBDBRAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matt.r of

RECEIVED

lFE8-~819M

RBPLX TO OPPQ8ITIonS

Mel Telecommunic.tion. Corporation (Mel) h.r.by r.pli•• to the oppo.i­

tiona to it. P.tition for R.con.id.ration of the Commi••ion'. ORA Ipv••tig.­

tion Final Order in th. above-captioned proc.eding.!

The principal i ••u. rai.ed by Mcr in it. Petition for Recon.ider.tion of

the ORA Iny••tigation Final Order (Ord.r) r.late. to the Commi••ion'. charac­

t.rization of the extent to which MCI and oth.r int.rv.nor. w.re permitted to

particip.t. in this important tariff inv••tigation. A. not.d in MCI'. P.ti-

tion, the Commi.sion in paragraph 80 of the Order concluded that:

the r.d.ction. did not pr.v.nt int.r••t.d partie. from
making • meaningful r.view of SCIS for purpo... of .valu.t­
ing the aHA t.riff.. Th. int.rv.nor. wer. able to conduct
••n.itivity analy••• , ~, to ....in. how ch.ng•• in SCIS
input. aff.ct SCIS output., on .c.t of the r.l.vant SCIS
input•• Th•••••nsitivity an.ly•••••••nabled the int.rv.­
nor. to rai•••pecific qu••tion. r.g.rding the r •••onabl.­
n••• of the co.t and rat. d.v.lopment.... W. conclud. that
the r ••triction. plac.d by B.llcore and US W••t on the
examination of Redaction II permitted intervenor. an ade­
quate opportunity for review.

There is no record support for any of the•• determination.. To the

.xt.nt the BOC. merely .cho the commi••ion'. "findings" and "conclu.ion." on

the.e key issues, they contribute nothing whatso.ver of value tow.rd the

re.olution of the important is.ues raised in MCI'. petition. The BOC

oppositions serve only to prolong the Commission's evident confu.ion and

th.r.by prevent it from focusing on the important issues rai.ed by interv.nor.

in this proceeding.

Intervenors' Ability To Conduct sen.itiyity Analy.... MCI beli.ved th.t

it had made it quit. cl.ar in its Opposition to Direct Cases (specifi.d by the

! FCC 93-532 (r.leased Dec. 15, 1993).
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Commi••ion a. the appropriate vehicle for rai.ing .uch i ••ue.) th.t .en.itivi­

ty analy.e. were "Lmpo••iblen2 with either of the redactions, thereby prevent­

ing meaningful particip.tion in the tariff inve.tigation. In it. Petition,

MCI noted that there were no credible .tatement. in the record contr.dicting

MCI'. observation. a. to the deficiencies of the redacted model., and th.t

there wa., therefore, no credible .upport for the Commi••ion'. claim th.t

"intervenors were able to conduct .en.itivity analyse••••• "]

Of the four BOCs addres.ing this i ••ue in Opposition. to MCI'. Petition,

only one accurately characterize. MCI'. contention that "intervenor. were

unable to perform .en.itivity analyses on data inputs and thus to enjoy

meaningful participation in the tariff inve.tig.tion." BellSouth OpPo.ition

at 2. The other three baldly assert -without citation to any .vid.nc. of

r.cord, thereby bearing sil.nt witness to the merits of MCI'. po.ition on this

i.su. -that int.rv.nor.~ able to conduct s.nsitivity analy•••• 4

Intervenors' Specific Questions. Two of the BOCs echo the Commi••ion'.

a•••rtion, at para. 80 of the Order, that the intervenors' "sensitivity

analyse., in addition to the information in the Andersen Report, enabled the

int.rvenor. to rai.e specific question. regarding the rea.onabl.ne•• of the

cost and rate development." ~ SW Bell Oppo.ition at 3 and Ameritech

Opposition at 2.

For its part, Ameritech merely paraphrases the Commission'. d••cription

2 MCI Opposition at 32.

] MCI was not the only int.rv.nor to ••••rt th.t the red.ction. made it
impos.ible for intervenor. to conduct ••n.itivity analyses. §a, LSLL, Ad Boc'.
Oppo.ition to Direct C•••• at 7:

As {Ad Boc'••xpert] BTl points out, only Arthur And.rs.n w•• giv.n
acce•• to the data necessary to perform th••e analy••• ; interv.nor.
were not permitted to even see, much le.. analyze, .uch data •

... AlaQ, Sprint Comment. (January 27, 1994) at 1; Oppo.itions to Dir.ct ca...
of AT&T (p. 6, n. 9); Metromedia at 10-11; Sprint at 4-7 and n. 8; WilT.l .t 19.
With respect to this is.ue, there is total unanLmity among the interv.nor. who
reviewed Redaction II; neither Allnet nor GSA participated in that ph••• of the
proceeding.

See Ameritech at 3, NYNEX at 3, SW Bell at 3.
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of the ".pecific que.tion." rai.ed by intervenor., it••cho adds nothing of

.ub.tance. SW B.ll, at 3, a••ert. that MCI formulat.d it. qu••tion. ".f-

t.r ••• it•••n.itivity analy••••••• " -an obvious ab.urdity, inasmuch •• Mel' •

••••rtion that .uch analy••• w.r. "impo••ibl." i. uncontrov.rted by any r.cord

.vid.nc. what.o.v.r. Like the Commi••ion, Am.rit.ch and SW B.ll h.v. ignor.d

the obviou.: of all of the "specific que.tions regarding the rea.onabl.ne•• of

the co.t and rate development," none w.re ba.ed upon .en.itivity analy••• of

SCIS and SCM, which were not conducted. Some of the ".pecific qu••tion." were

b•••d upon on limited information in the red.cted Ander.en report. Th.

remainder were, as MCI noted in its Petition, "well-documented .uspicion."

derived from intervenors' review of the limited materials available to them:

the De.ignation OrderS, the BOC Direct Cases, and the .everely red.cted model.

-in .ome ca.es augmented by the pa.t experience of intervenor.' .xpert. with

SCIS, SCM or similar models in state proc.eding. where far more information

was available, with or without non-disclosure agreement•• ' As MCl pointed

out, there i. no way of knowing whether .en.itivity analy.e. would have turned

up numerous other significant i ••ue••

And.rsen'. Independent "Audit". Ameritech, at 3, as.ert. that "the

Commi••ion provided for an independent audit of the SCIS model by Arthur

Ander.en, which filed a report." Similarly, NYNEX, at 4, de.cribe. "an

independent audit of the entire SClS and SCM program by an out.ide accounting

firm, under Commi••ion .upervision." Just a. there were no "sensitivity

analy.es" conducted by intervenors, there was no "audit" -notwith.tanding the

S The ".pecific qu••tions" enumerated by Ameritech at 2 a. having been
rai.ed by interv.nor. inexplicably include three of the is.ue••pecifically
d.signat.d by the COCIIlli••ion for inv••tigation: "wh.th.r the infonaation properly
r.pr••ent.d the mix of .ach SOC.' {sic] .witch••• {D••ignation Order, i.su. (2)],
"wh.th.r the information should refl.ct the embedded or pro.pectiv. co.t of the
switch••" {D.signation Ord.r, is.u. (4)], "a. well as the co.t of mon.y u.ed in
the formula."(Designation Order, is.ue (3)].

6 For .xampl., MCl .xpert Don Wood was able to view more of SCIS than
permitt.d und.r R.daction I or II without signing a confid.ntiality .gr.-nt in
Florida Docket 900633-TL and in N.w York C••e No. 28425. s•• alao AT'T
Opposition to Waiv.r Petitions, October 4, 1991 at 8, di.cu.sing numerous .tat.
proceeding. where SCM and SClS were made available to intervenor. pur.u.nt to
protective orders.
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Bureau's unambiguous directive that an independent audit be conducted. The

"independent audit" was quickly scaled back to an "independent review" over

the vigorous protests of MCI and other intervenors. Andersen'. unwillingne••

to characterize it. limited "review" a. an "audit" .peaks volume. with re.pect

to the degree of rigor and thoroughness of it. undertaking, and the eleventh­

hour efforts of these SOCs to create an "audit" where none was ever undertaken

.peak. volume. with re.pect to the merit. of their po.ition.

The Independent Staff Reyiew• Southwe.tern Bell, at 3 n. 11, cite. the

"commi••ion's ability to conduct it. own analy.e." as .upport for the propo.i­

tion that "the Commission obviously found it unnecessary to have the "benefit"

of all of the intervenors' analyses."1 Even if NYNEX's characterization of

the Andersen review as covering "the entire SCIS and SCM program" were

correct, the .taff's "independent review" of the SCIS model. submitted in

camera could not have been equally comprehensive: the SCIS In Camera order

required each Bell Operating Company to submit SCIS or SCM for "one study

area" only.' The Commission's assertion, at para. 82 of the Order, that "the

results of Andersen's analysis were consistent with our conclusions, based

upon independent staff review" identifies four issue areas of review ostensi­

bly undertaken by staff. MCI has reviewed the four sections of the Order

cited by the commission in the notes accompanying para. 82, and has been

1 The "obviou." co.ti.sion finding referenced by SW Bell .hares two .alient
characteri.tic. with many other "finding." in this proceeding: it i. neither .et
forth in the Order nor supported by any record evidence.

, There is no indication that the Commi.sion staff (or, for that matter,
Arthur Andersen) ever reviewed two "other" cost models used by SOCs to develop
ONA BSEs. The first of these "other" mode18 is the CCSCIS model used by
Ameritech to develop direct costs for one BSB (SCIS In Camera Order at 2, n. 4).
The second unreviewed model i. the pre-1987 ver.ion of SCIS employed by US west.
(Compare SCIS In Camera Order at 2, n. 4: "US West doe. not rely on SCIS for the
development of BSE direct co.ts •••• " with Order at 22, n. 113:

US West also did not submit the pre-1987 SCIS version it u.ed to
develop the majority of its BSE rate. in January 1992, as was
required by the SCIS In Camera Order. In April 1992, US We.t
explained which .oftware was had been u.ed to develop each of it. 24
BSEs, and offered to submit the SCIS software it had used.

There is no evidence that the Bureau accepted US We.t'. "offer"; if it did, it
denied intervenors any opportunity to review US West's pre-1987 SCIS, even in
redacted form.
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unable to find .ny .vid.nce wh.tsoever th.t .n independent .t.ff review,

d••crib.d •• "examin[ing) propri.t.ry m.t.ri.l. from .ddition.l or diff.r.nt

per.pective." w•• conducted. 9 Although the Commi.sion bro.dly ••••rted th.t

"[t)he .t.ff review proce.s did not duplicat. the Andersen effort," non. of

the conclu.ions of th.t independent r.view process .re set forth in the Ord.r.

The Order does not identify any issues that were not "r.ferr.d to And.r••n" by

the staff. Order.t p.ra. 22. In at least on. instance, the Commi••ion

dram.tically ov.rst.t.d Anders.n's "findings," thereby le.ving in doubt the

.ccur.cy of it. ass.rtion that Anders.n's report and its "own r.view" ­

nowh.r. d.scrib.d -support the conclusion reached by the Commis.ion. w

Applicability of the "roIA Standard". Two of the BOCs rely h.avily on

the Commission's determination that SCIS should not be made available for

public disclosure und.r the Freedom of Information Act (FOIA) in .upport of

the Commission's decision to limit intervenor participation. 1I As the Commi.­

sion recently recognized in the 800 Data Base Access Tariff Proce.ding, the

9 Although .ach of the cit.d ••ction. of the Ord.r mak•• a passing
r.f.renc. to "our own r.view" (para. 17), "our int.rn.l r.view" (par•• 21), "our
an.lysis" (para. 31), or ".taff r.vi.w" (p.ra. 38), .11 supporting data not baMld
on public r.cord .vid.nc. (BOC dir.ct c...., int.rv.nor oppositions and SOC
r.plies) w.s .pp.rently d.rived from the Andersen r.port. ~, ~, Ord.r at
notes 31, 34, 35, 45, 48, and 76.

10 In S.ction III.B.1., "R.pr•••ntativ. Mod.l Offic•• ," .t para. 17, the
commission ••••rt. th.t "And.rs.n y.rified that SCIS could not accam.odat. all
the switching offices in B.llSouth's region, and th.t the user-defined .tudy
produce. result. which ar. yirtu.lly identic.l to the re.ult BellSouth would have
obtained if it could include all its switching office. in the model offic•• "
(emphasis .dded). Thes. a.sertions dramatically ov.r.tat. the conclu.ions set
forth in the redact.d And.rs.n report made available to intervenor.. Ander..n
did not cl.im that it "verified" the c.pability of the SClS software by
contacting its developer, Bellcore, but merely that it "reviewed the explanation
provided by BellSouth." Addition.lly, Andersen did not express. conclusion th.t
the results of a us.r-d.fined study would produce re.ults which are "virtually
identic.l to the result (it) would have obtained" h.d SCIS been able to
accommodate all switching offices. on the contrary, h.ving alre.dy accepted
B.I1South's explan.tion of the capacity limit. of SCIS as a given, Ander..n
merely stated that it "believes that the user d.fined approach used by BeUSouth
produces results that are consistent with the results that would have been
obtained by using the model office study approach followed by the other BOC•• "

11 Am.ritech, at 2-3: "the SCIS model wa. properly found to be a trade
s.cret and exempt from disclosure under the Freedom of Information Act." See also
NYNEX, at 2.
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above) -represented by the ratepayer intervenors - was ab.ent from the room

The Pi,closyre "Compromi.e". BellSouth, at 4, ••••rt. th.t the "par...­

ters of intervenors' access to SCIS material were the product of a compromis.

r= I

In a similar vein, US West (.t 3, n.when the "compromise" was negotiated.

The Limits of "Piscretion". Some of the BOCs question the legal

significance of the unprecedented procedures used in this proce.ding, ch.r.c­

terizing intervenor participation in tariff investigations as purely "discre­

tionary" and claiming that the BOCs' submissions of undisclosed cost models

8) asserts that "both the Commission and the filing carriers bent ov.r

backward to permit MCI to participate fully in the tariff proceeding." Any

painstakingly developed between competing intere.ts." BellSouth ignor.s the

fact that one of the two "fundamental" intere.ts (see 800 Pata Base order,

"bending over" which may have occurred must have tak.n place in clo.ed door

.ession. to which only the Commission staff, Bellcore, the BOCs and the switch

vendors were admitted. MCI witnessed none of it. 14

"interest in m.intaining the private, confidential .tatus of commerci.l .nd

fin.nci.l information, including tr.de .ecret." which underlies FOIA, must be

bal.nced in ca.e. such a. this against another "fundamental" policy, namely

that "access to relevant information is preferred because it enables interest­

ed persons to particip.te fully in a section 204 investigation."12 In the

Order in this proceeding, the Commission acknowledged in pa.sing (at para. 78)

the need to balance these competing interests, but the balancing process is

nowhere in evidence. 13

12 Order, PA 94-99, CC Docket No. 93-129, released January 31, 1994, at 6.

13 The ultimate conclusion in para. 80 appears to have be.n strongly
influenced, on the one h.nd, by the Commission's erroneous "conclusions" with
respect to the degree of intervenor particip.tion and, on the other, by the
Commission'S earlier decision on the FOIA issue (n. 173).

14 As noted in the eommi..ion's companion SCIS 'eyia Order .t note 25, US
West unilaterally modified the "one attorney, two-.xpert" provi.ion of the
Bureau-prescribed Model Non-Pisclo.ure Agreement "to accommodate the original
attorney's vacation plans." US West's "flexibility" and "willingness to bend
over backward" did not extend to modification of the same provision at the
request of MCl. See MCl Opposition (April 1, 1992) at 10, n. 15.
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(D.C. cir. 1978). Like the informal "notice and hearing" requirement at i ••ue

in u.s. Lines, the public right to a "hearing" "upon rea.onable notice" under

,.. 1

Inc. v. lMC, 653 F.2d 544, 551-52 (D,C, Cir.

See u.S. Lines, ~, 584 F.2d at 533-35, 541-43.17

tion upon which it relie." violate. "qua.i-adjudicatory" informal "notice- and

"hearing" requirements. See u.s. Lines, Inc. v. FMC., 584 F.2d 519, 535, 539

no acces•• " 12. at 539. "[T]he requirement of a hearing to determine the

public interest means, at a very minimum, that an opportunity mu.t be afforded

for meaningful public participation."

Section 204 is effectively nullified when the agency decision is based•••

on ••• secret point•••• to which the public and the participating partie. have

of the Communication. Act, which provides for a "hearing- "upon rea.onable

notice.- It ia elementary that an agency's failure "to disclose the informa-

and other co.t .upport data was -primarily to aid the commi••ion in exerci.ing

it••••• di.cretionary deci.ion" a. to whether to .u.pend a tariff and initiate

an inve.tigation, rather than "'to confer important procedural benefit. upon

individuals. ' "IS

The problem, of cour.e, i. that here the Commis.ion already made that

di.cretionary decision in initiating this inve.tigation under Section 204(a)

Here the partie. were unable to probe the .ecret co.t model. on which

the rate. ultimately approved by the Commission were based. As in u.s, Line.,

"there was no such opportunity•••• for a real dialogue or exchange of view•• "

~. at 540. Such .ecret decisionmaking doe. "violence not only to" Section

204 "but to the basic fairness concept of due process as well." 12. at 541."

Moreover, it is equally elementary that the Commis.ion'. secret deci­

sion-making and the concomitant failure to di.close es.ential material to

affected parties are arbitrary and capricious. 17 Not only is an agency's

IS AeronAutical RAdio. Inc. y. FCC, 642 F.2d 1221, 1235 (D.C. Cir. 1980),
c.rt, denied, 451 u.s. 920 (1981), quoting AmeriCAn Farm Lines y. Black '.11
Freight Seryice, 397 u.s. 532, 538 (1970).

16 See al.o. Sea-Land Seryice.
1981) •
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r.li.nc. on undisclos.d d.t. for its d.cision .rbitr.ry .nd c.priciou., id. .t

533, but "the critic.l role of .dvers.ri.l comment in ensuring proper func­

tioning of .g.ncy d.cisionm.king" .lso requires tim.ly disclo.ure of ••••ntial

data to .ffected p.rties to .void .rbitr.riness, ~••t 542, ind.pend.nt of

the .g.ncy's reli.nc. on undisclosed d.t. in its d.cision. 12.•t 534. Aaa

also, Home Box Offic" Inc. v. ree, 567 r.2d 9, 55 (D.C. eir.), cert. d.nild,

434 u.s. 829 (1977) (citing need for ".dv.rs.ri.l discus.ion among the

p.rties") •

Even the Commission, in the ONA Inyestigation lin.l Order, conc.d.s that

"d.t. sufficient to support the agency's .ctions [must be) ••••v.ilable ••• for

comment. "II In this proceeding, however, bec.use of the redactions in the

cost models, intervenors were un.ble to perform the sensitivity .nalys.s that

were .bsolutely nece.s.ry to probe those models and thus the rates gener.t.d

thereby. As in Americ.n Lithotrip.y Society y. Sulliy.n, 785 r. Supp. 1034

(D.D.e. 1992), the "public" was not provided "a chance to comment on the

methodology the .gency used to derive a rate from the d.t••••• [T)h••g.n-

cy ••• c.nnot function properly without having the benefit of such comments

before it makes .ny fin.l decisions. "19

II 12.•t !8 n.16, citing B.r. Goodrich co. y. Department of Trao.partltion,
541 r.2d 1178, 1184 (6th eire 1976), Cert. da0Ltd, 430 u.s. 930 (1977); In r.
Surf.ce Mining Regulation Litig.tion, 627 F.2d 1346, 1354 n.9 (D.C. eire 1980).

19 Isl. at 1036. 1M IltO, Portland geent A.,'D y. Rucgl.hau., 486 r. 2d
375, 392 (D.C. eire 1973), cert. denied, 417 U.S. 921 (1974) (citing "r.fusal of
the .gency to re.pond to wh.t seem to b. legitim.te problems with the [agency's)
methodology" .s ". critic.l defect in the decision-making proces.").

"'. I
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conclu.ion

Accordinqly, the 0NA Iny••tiqation linal order .hould be r.con.id­

.r.d and the inve.tiqation reopened and conduct.d in a manner that permit.

meaninqful participation by intervenors, thereby permittinq a review of all of

the issu.s necessary to assure reasonable ONA rates.

Respectfully submitted,

MCl TELECOMMUNICATIONS CORPORATION

By. '~B~..~
Frank W. Krogh
Donald J. Elardo
1801 P.nn.ylvania Av.nu., N.W.
wa.hington, D.C. 20006
(202) 887-2727

Its Attorneys

Dated: February 8, 1994
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