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In the Matter of
Implementation of Sections 11 and 13
of the Cable Television Consumer
Protection and Competition Act of 1992

Horizontal and Vertical Ownership
Limits, Cross-Ownership Limitations
and Anti-trafficking Provisions

)
)
)
) MM Docket No. 92-264
)
)
)
)

OPPOSITION OF TURNER BROADCASTING SYSTEM, INC. TO
PETITION FOR RECONSIDERATION OF CENTER FOR

MEDIA EDUCATION AND CONSUMER FEDERATION OF AMERICA

Turner Broadcasting System, Inc. ("TBS"), by its attorneys, submits this opposition to

the Petition for Reconsideration filed by Center for Media Education and Consumer

Federation of America ("Petition") that argues, inter alia, that the Commission should adopt

lower channel occupancy limits pursuant to Section 11 of the 1992 Cable Act, 47 U.S.C.

§ 613. TBS med extensive comments in earlier stages of this docket,11 which we

incorporate by reference herein.

Two illustrations will demonstrate the Petition's flaws. First, under the CMElCFA

proposal, the channel occupancy limitation will be reduced to 20 % of those channels not

occupied by PEG, broadcast and leased access channels. Hence, under that proposal, the

District of Columbia's cable system would be barred from carrying five of the following 14

program networks with which it is "vertically integrated": TBS, TNT, CNN, Headline

News, The Cartoon Network, The Discovery Channel, The Learning Channel, American

IIComments of Turner Broadcasting System, Inc., med February 9, 1993, and
Comments of Turner Broadcasting System, Inc., med August 23, 1993.



Movie Classics, QVC Network, Encore, The Family Channel, Court TV, Black

Entertainment Television, and Home Team Sports. It is an anomalous result indeed to say

that the public interest is advanced if residents of Arlington and Fairfax County, Virginia and

Montgomery County, Maryland are free to receive all these services since their cable systems

are not vertically-integrated, while the District of Columbia's residents may be banned by the

FCC from doing so.

Second, the Petition's assertion that "there has been no successful launch of an

unafftliated video programmer since the cable industry began the trend toward vertical

integration," Pet. at 19, is demonstrably wrong. ESPN2, aided by ABC's retransmission

consent leverage, already has over 10 million subscribers, a million more than our new

Cartoon Network that began a full year earlier, and expects to reach 30 million homes within

two years. FUX, Fox's retransmission consent child, will launch this spring with millions

of subscribers. The Sci-Fi Channel, not vertically-integrated with any cable operator, has

over 15 million subscribers and has been as, or more, successful than the new offerings of

TBS, The Family Channel and others.

For the most part, the Petition is a rehash of baldly asserted arguments that the

Commission had before it, thoroughly considered, and rejected when it adopted its channel

occupancy limits last fall.21 To adopt the Petition's approach would, as our previous

comments demonstrated, unfairly penalize past risk-capital investment by cable operators in

2/Implementation of Sections 11 and 13 of the Cable Television Consumer Protection and
Competition Act of 1992. Horizontal and Vertical Ownership Limitations. Second Report and
Order, FCC 93-456 (reI. Oct. 22, 1993), summarized at 58 Fed. Reg. 60135 (Nov. 15,
1993).
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programmers and would harm companies, like TBS, Discovery Channel, Black Entertainment

Television and others, ability to create innovative programming. Companies such as ours

and other vertically-integrated programmers subject to Section 613 are far smaller and less

powerful than their broadcast competitors, who are increasingly less regulated and have been

given, through retransmission consent provisions of the 1992 Cable Act, a weapon to

successfully leverage those statutory rights to start cable channels of their own. To go

further and more tightly circumscribe programmers such as TBS, even putting aside the

constitutional problems that step would create, would neither enhance diversity nor advance

the public interest. The existing structural channel occupancy limits, combined with the

Commission's regulations prohibiting cable operators from discriminating against unaffiliated

programmers, provide more than sufficient safeguards for unaffiliated programmers.

The petition for reconsideration should be denied.

Respectfully submitted,

OF COUNSEL:

Bertram W. Carp
Turner Broadcasting System, Inc.
820 First Street, N.E.
Washington, D.C. 20004
202/898-7670
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CERTIFICATE OF SERVICE

I, Rowena Y. Holt, a secretary in the law finn of Mintz, Levin, Cohn, Ferris,
Glovsky and Popeo, P.C., hereby certify that a copy of the foregoing Opposition of Turner
Broadcasting System, Inc. to Petition for Reconsideration of Center for Media Education and
Consumer Federation of America was served, by first-class mail, postage prepaid, on the
following:

Angela J. Campbell, Esq.
Institute for Public Representation
Citizens Communications Center Project
Georgetown University Law Center
600 New Jersey Avenue, N.W.
Washington, D.C. 20001

This 14th day of February, 1994.
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