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united States Cellular Corporation ("USCC") hereby replies to

the various pleadings filed in opposition to USCC's "Petition To

Delete Or Nullify The Effect of Footnote 3" by Potosi Company

("potosi"), Louisiana CGSA, Inc. ("LCGSA"), Rochester Telephone

Mobile Communications ("RTMC") and Kenneth Hardman (collectively

"Commenters") •1 Commenters have not contested USCC' s factual

showing. Instead they have challenged the authority of the

Commission to consider USCC's Petition. In addition, Potosi raises

a new factual allegation concerning USCC's activities in 1987 and

1988 in connection with the application of La Star Cellular

Potosi's pleading is styled an "opposition," LCGSA' sand
RTMC have filed a "Motion To strike" and "Motion For The
Return of" USCC's Petition respectively and Mr. Hardman
has filed a letter.
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Telephone Company (lila Star lt ). As shown below, these arquments are

unavailing and the USCC Petition should be granted.

I. The Commission Should Reject Commenters'
Jurisdictional Arguments And Should
Consider And Rule On USCC's Petition

Commenters have offered no substantive contest to USCC' s

demonstration in its Petition, based on the record in the La Star

proceeding, that USCC' s conduct with respect to the La Star

application may not and should not be considered adversely to the

licensee qualifications of USCC or any of its affiliates in any

other Commission proceeding. Instead, Commenters ask the Commis-

sion to rule that it may not reach the merits of the USCC Petition

because that Petition (a) is in reality a petition for reconsidera­

tion filed after the time allowed by Section 405 of the Communica­

tions Act, 47 USC § 405, and (b) is beyond the Commission's

authority to consider because the Commission's 1992 decision in the

La Star case has been appealed to the United States Court of

Appeals for the District of Columbia Circuit by La Star and USCC,

and the case is therefore within the exclusive jurisdiction of that

court.

These arguments are entirely misplaced. USCC does not seek

reconsideration of the Commission's decision in La Star Cellular

Telephone Company, 7 FCC Rcd 3762 (1992) (lila Star"), nor does it

seek any other ruling that would affect the case now on appeal. It

leaves for that case the merits of the Commission's dismissal of
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the La star application on the ground that a USCC sUbsidiary, and

not the 51 percent shareholder, was in control of La star.

USCC seeks here a very different ruling: That the Commis­

sion' s decision and the record in La star will have no adverse

weight when the Commission rules on the qualifications of USCC or

its affiliates in other proceedings. The USCC Petition showed that

USCC's witnesses were candid with the Commission, that USCC and its

affiliates acted in the good faith belief that they were not in

control of La Star, and that there are no valid grounds for

applying the La star decision or record against usce or its

affiliates in other proceedings.

It is clear that the Commission is of the view, and that the

Commenters agree, that the Commission has full present authority to

assess the weight if any to accord the La star case in other

proceedings. The Commission has recently issued authorizations to

usce "conditional on any action the Commission may take concerning

the issues raised in [Footnote 3] of La star, II and each of the

Commenters has specifically asked the Commission to apply the ~

~ case against usee or affiliates of usee in ruling on their

qualifications. None of this is possible without a commission

assessment of the weight to be accorded the La star case and record

in other proceedings involving usee or one of its affiliates. It

follows, therefore, that the Commission and all of the eommenters

agree that the Commission has jurisdiction now to make such an

assessment. All usee asks is that the Commission make that very

assessment and rule that the adverse effect of La star in other
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That is the essence of the

nullification of Footnote 3 that USCC requested in its Petition.

It is of great importance to USCC and its affiliates, and also

to the Commission in the administration of its cellular licensing

processes, that this matter be resolved promptly, at one time and

one place. As the Commission is aware, the efforts by private

parties to take advantage of Footnote 3 have expanded into a number

of proceedings, thereby complicating and delaying Commission

action. 2 Until the matter is resolved by the Commission it is

difficult to see how it could prevent further proliferation.

At the same time, it is apparent that if the Commission were

to consider that while the court case is pending it has no

authority to rule favorably on the USCC Petition, then by the same

token it can have no authority to assess the La star case or record

against USCC or its affiliates in connection with any of the

proceedings in which Footnote 3 has been invoked.

The potential adverse effect of the existence of Footnote 3

was not anticipated by USCC or, we sUbmit, by the commission, until

sUbstantially after the time for reconsideration of the La star

decision had passed. Indeed, until the Commission held up action

on USCC's unopposed applications, called, in September 1992, for a

2 See, ~.g., Request For Order To Show Cause of Louisiana
CGSA, Inc. in MSD 92-39, filed July 27, 1992, pp. 15-22;
Petition To Deny Application of New York RSA No. 4
Limited Partnership of Contel Cellular, Inc., gt Al. in
File No. 11021-CL-P-S62-B-89, filed August 3, 1992, p.
29; Supplement To Application For Review of century
Cellunet ~ Al. in File No. 10209-CL-P-71S-B-88, filed
August 18, 1992; and Second Supplement of Potosi Company
in File No. MSD-91-26, filed October 4, 1992.
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list of all of the licenses and applications of TOS and its

sUbsidiaries, and began making grants only sUbject to the possible

outcome of the commission's decision with respect to Footnote 3 did

USCC have any idea that Footnote 3 could be intended to mean more

than that, as with any other decided case, La star could be cited

in other proceedings. The course that has been taken in the last

several months is entirely unprecedented as far as USCC is aware

and must be resolved promptly.] While for the reasons USCC set

forth above USCC submits that the Commission has full present

authority to act favorably on USCC's Petition now, if the

Commission is of the view that the pendency of the La star case in

the Court of Appeals bars immediate action, USCC urges the

Commission to ask that the Court remand the case to the Commission

or that on some other basis the Court authorize the Commission to

proceed with regard to Footnote 3. USCC would of course support

and would be willing to join in such a request.

USCC's Petition is an urgent request to the FCC to prevent an

untenable and prejudicial interpretation of Footnote 3 from

blighting other proceedings in which USCC is involved. The simple

] We are aware of no other cellular case even remotely like
this case in which disqualification in one market has
spilled over into other proceedings. For examples of
disqualifications which did not reach beyond the decided
case, see, §.g. Beehiye Cellular, Inc., 66 R.R. 2d 1211
(C.C. Bur. 1987) ; The Offshore Telephone Company, 63 R.R.
2d 1299 (C.C. Bur. 1987) ; Montgomery Independent Cellular
Telephone Company. Inc., 66 R.R. 2d 215 (1989) ; and
Indian Cellular Telephone Company/NY #4, 70 R.R. 2d 77
(1991), aff'd ~ DQm. Indian Cellular Telephone
Company/NY #4 v. FCC (D.C. Cir.), Case No. 91-1638, Slip
Opinion filed December 30, 1992.
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fact is that the FCC has made no findings in La star which are

adverse to the character qualifications of USCC or any of its

affiliates to be a licensee and neither the La star decision nor

the La star record can serve as support for such findings in other

proceedings. To the extent that Footnote 3 has contrary

implications, it is erroneous. The FCC can certainly limit the

effect of Footnote 3 to the La star decision without disturbing the

case's procedural posture.

II. H. Donald Nelson's and Arthur Belendiuk's
1987 and 1988 Telephone Conversations with
Jaaes and Wade Creekaore Lend No support To
A Claim That USCC Was In Control of La star

Pursuing its campaign against USCC into yet another

proceeding, Potosi (Opposition, pp. 5-9) claims that "documents" it

has "uncovered" support the position that a USCC subsidiary was in

control of La star. Potosi's claim is false, indeed absurd.

The telephone conversations related by Potosi corroborate, and

do not refute, USCC's position in its Petition. The documents

supplied by Potosi demonstrate that Arthur Belendiuk, La Star's

attorney, undertook negotiations on behalf of La Star under the

direction of SJI' s principals. USCC, a partner of Potosi and a 49%

partner in La star, performed the trivial, forgettable action of

introducing La star's attorney to Potosi, its partner in Biloxi,

leaving the key substantive discussions to others. 4

4 It is not improper for a 49' general partner to introduce
its 51t partner to a different partner in another market
for a discussion of a substantive issue.
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The documents which Potosi has produced are contemporaneous

notes taken by James and Wade Creekmore, principals in Mississippi

Cellular Telephone Company, wireline licensee in the Biloxi­

Gulfport, Mississippi MSA, in late 1987 and early 1988 after

telephone conversations with H. Donald Nelson, President of USCC

and a Vice President of La star, and Arthur Belendiuk, La star's

attorney.

As is discussed in Mr Nelson's attached Declaration, the

reason why Mr. Nelson did not mention those conversations in any of

his testimony in the La star proceeding was that he did not

remember that they took place.

After reading Potosi's opposition and its attachments, Mr.

Nelson now does recall that Mr. Belendiuk called him late 1987 to

discuss the question of minimizing the projected costs of La star's

proposed interim operation in st. Tammany Parish, Louisiana. In

that conversation, the possibility of switch sharing was raised.

Biloxi is adjacent to st. Tammany Parish, and a USCC SUbsidiary was

and is a 49 percent owner of the owner of the Biloxi system, which

is controlled by the Creekmore family. Mr. Belendiuk therefore

asked Mr. Nelson if he would call the Creekmores to introduce the

SUbject and to indicate that other representatives of La star would

be in touch with the Creekmores to have substantive discussions.

This is what occurred. No further contact with the Creekmores by

Mr. Nelson on the SUbject is recorded in the documents tendered by

Potosi. Mr. Nelson has no recollection of any discussion about 39

dBu extensions into the Biloxi MSA. James Creekmore's notes of his
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February 9, 1988 conversation with Mr. Nelson are entirely

consistent with this view of the matter. Mr. Nelson merely

introduced Mr. Belendiuk, who would handle the actual negotiations.

Mr. Nelson has no memory of an October 23, 1987 conversation

with James Creekmore concerning a proposed 39 dBu contour extension

into the Biloxi-Gulfport MSA. He assumes now that he simply acted

in accordance a request by with Mr. Belendiuk that he contact MCTC

to introduce Mark Peabody, La star's consulting engineer, who would

explain and attempt to secure consent of MCTC for the proposed

extension.

Mr. Nelson has no knowledge then concerning Mr. Belendiuk's

February 17, 1988 conversation with Wade Creekmore discussed in

Potosi's Opposition and has no knowledge concerning any "decision"

he was allegedly supposed to have made in consequence of that

conversation. It is not apparent from the context of Mr.

Creekmore's notes what "decision" Mr. Nelson was supposed to make

and Potosi suggests none. The context of the conversation would

appear to indicate that it was the Creekmores who would have to

decide whether to allow La star to use their switch or to allow

incursions into their market.

As discussed in his attached Declaration, Mr. Belendiuk

remembers speaking with one of his principals at SJI Cellular,

Sinclair Crenshaw, in 1987 about discussing La star's proposed 39

dBu contour extension from its interim system into the Biloxi MSA

and a possible switch sharing arrangement with the Biloxi licensee.

He was informed in that conversation that USCC was a partner in the
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Biloxi licensee and it was concluded that it would obviously be

useful to have Mr. Nelson approach the Creekmores on these matters

initially, with the actual negotiations to be handled by Mr.

Belendiuk and La Star's consultinq engineer, Mark Peabody. Mr.

Belendiuk also confirms that Mr Nelson made no decision about the

switch or other engineering aspects of La Star's proposal. Mr.

Belendiuk deduces that the "decision" to which Wade Creekmore

refers may simply have been a decision by Mr. Nelson whether to

call Mr Creekmore again on behalf of La Star to seek to persuade

him to change his mind about allowing switch sharing. Mr. Nelson

evidently did not call Mr. Creekmore back and there the matter has

rested, in justified obscurity, until now.

In any case, the documents supplied by Potosi do not

demonstrate that USCC controlled La Star. In fact, if anything,

they corroborate Mr. Nelson's consistent testimony that to the

extent he was involved in La Star matters, he acted at Mr.

Belendiuk's direction. Mr. Creekmore recorded the fact that Mr.

Belendiuk told him in 1987 that the "contact" people for La Star

were Mr. Crenshaw or one of the Bradys who were the SJI members of

the La Star Management Committee, and held no positions with USCC

or any of its affiliates. All that Mr. Nelson did in this case was

act as a "door opener," at the request of the 51 percent owners of

La Star, a routine business practice.

Indeed, reading the Creekmores' notes, and reflecting on the

aboveboard, innocent, indeed trivial nature of the conversations

involved, it is astonishing to realize that it is precisely these
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types of routine telephone calls and similar actions on Mr.

Nelson's part, which were minor and forqettable aspects of his bUsy

days, which have been mysteriously recast in the La star proceedinq

into "proof" of USCC's surreptitious effort improperly to dominate

its partner and then as "evidence" of USCC's alleqedly defective

corporate character across the board. This process has qone

completely out of hand, and the time is lonq overdue for the FCC to

say "Enouqh." That is, in essence, all USCC seeks and it is

entirely appropriate that it do so.

Conclusion

For these reasons and those qiven previously, Footnote 3

should be deleted or otherwise nullified.

Respectfully SUbmitted,

UlIITED STATES

By #tlt-1 f/M-t!'c&t,- 1;, f( By
Newton N. Minow
Robert A. Beizer
Craiq J. Blakely
Mark D. Schneider

Sidley & Austin
1722 Eye Street, N.W.
Washinqton, D.C. 20006
(202) 736-8000

ULAR CORPORATIO)f

Bernar
Alan
Herbert D. Miller
Peter M. Connolly

Koteen & Naftalin
1150 Connecticut Ave., N.W.
Suite 1000
Washinqton, D.C. 20036
(202) 467-5700

Its Attorneys

March 9, 1993
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Declaration

I, H. Donald Nelson, declare the following under penalties of

perjury:

1. I am the President of united states Cellular corporation

("USCC"), a member of the Management Committee of La star Cellular

Telephone Company, and a Vice President of Mississippi Cellular

Telephone Company ("MCTC") wireline licensee in the Biloxi­

Gulfport, Mississippi MSA in a USCC sUbsidiary owns a 49% interest.

2. Prior to reading the "opposition" of Potosi Company to

USCC's Petition to Delete or Nullify The Effect of Footnote 3, I

did not remember having any conversations with James or Wade

Creekmore in the 1987-1988 time period concerning either a proposed

39 dBu contour extension by La Star Cellular Telephone Company from

a proposed interim operation in the New Orleans MSA or La Star's

using MCTC's Biloxi switch. I have no contemporaneous notes or

records of those conversations.

3. Having reviewed the Exhibits to that Opposition, I now

remember having been called by Arthur Belendiuk, La Star's

attorney, sometime during late 1987 or early 1988 concerning the

desirability of reducing the projected costs of La Star's interim

operation in the New Orleans MSA. Mr. Belendiuk suggested that

since USCC was a partner with MCTC in the Biloxi market that it

might be helpful if I called James Creekmore and provided Mr.

Belendiuk with an "introduction" so that he could attempt to

persuade Mr. Creekmore of the mer its of the idea. I remember

calling Mr. Creekmore and asking him to speak with Mr. Belendiuk,

but nothing else about the conversation.
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4. I still do not remember the conversation I evidently had

with James Creekmore in october, 1987 concerning a proposed 39 dBu

contour extension into the Biloxi MSA, but I assume it also came

about as a result of Mr. Belendiuk asking me to call Mr. Creekmore

to introduce him to La star's consulting engineer, Mark Peabody.

Mr. Peabody was going to discuss the proposed extension.

5. In his Declaration attached to Potosi's opposition and in

his contemporaneous notes of his February 17, 1988 telephone

conversation with Arthur Belendiuk about possible switch sharing

between La Star and MCTC and 39 dBu contour extensions into MCTC's

service area Wade Creekmore refers to a statement by Mr. Belendiuk

as to a "decision" that he was to ask me to make in connection with

some aspect of that conversation. I was unaware of the existence

of that conversation until now and I am certain I made no

"decision" in consequence of it.

6. The foregoing is true and correct to the best of my

knowledge and belief.

~-------
Executed this 5th day of March, 1993
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Declvat;ioll

I, Arthur Belendiuk, declare the following under penalties of

perjury:

1. I am a principal in the law firm of Smithwick and

Belendiuk, P.C., in Washington, D.C. and have been FCC counsel to

La star Cellular Telephone Company since 1984.

2. I vaquely remember the telephone conversations described

in the Declarations of James Creekmore and Wade Creekmore attached

to Potosi company's opposition to USCC's "Petition To Delete or

NUllify The Effect of Footnote 3," but have no contemporaneous

records of those conversations.

3. I do remember speaking in late 1987 with Sinclair Crenshaw

of SJI Cellular, Inc. about La star Cellular Telephone Company's

proposed interim operation in st. Tammany Parish in the New Orleans

MBA and discussing the desirability of securing the consent of the

Biloxi wireline licensee to a switch sharing arrangement and to a

39 dBu contour extension into the Biloxi MSA. At the time, I

understood that USCC had a minority interest in Biloxi and Mr.

Crenshaw and I agreed that it might therefore be useful to ask

Donald Nelson to make the initial contact with the Creekmores. The

actual negotiations concerning switch sharing were to be handled by

me. I have no recollection of the part to be played by Mark

Peabody of Richard Biby's firm.

4. I then remember calling Mr. Nelson and asking him to call

the Creekmores, which I understand he did.

5. After reviewing Wade Creekmore's Declaration and

contemporaneous notes of his February 17, 1988 telephone
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conversation with me, I cannot identify what "decision" he says I

said Donald Nelson would make. I can only deduce though I have no

recollection, that it may have been a decision about whether to

call Mr. Creekmore again to seek to persuade him to allow La star

to use MCTC's switch, which he had refused to allow.

6. I can state with certainty that Mr. Nelson never made any

"decisions" about La star Cellular Telephone Company's engineering

proposals or other aspects of its proposed system. Those decisions

were made by SJI Cellular Inc., La star's 51% owner, in

consultation with me and La star's consultants.

7. The foregoing is true and correct to the best of my

-------

1

knowledge, information and belief.

Arthur

Executed this~ayOf~ 1993

f~
BEfiendiuk
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CERTIFICATE OF SERVICE

I, Donna K. Rhudy, a secretary in the law offices of Koteen &

Naftalin, hereby certify that true copies of the foregoing "Reply

To Oppositions" have been served upon the following by first-class

united states mail, postage prepaid, this 9th day of March, 1993:

*Honorable James H. Quello
Federal Communications

Commission
1919 M street, N.W., Room 802
Washington, D.C. 20554

*Honorable Sherrie P. Marshall
Federal Communications

Commission
1919 M street, N.W., Room 826
Washington, D.C. 20554

*Honorable Andrew C. Barrett
Federal Communications

Commission
1919 M street, N.W., Room 844
Washington, D.C. 20554

*Honorable Ervin S. Duggan
Federal Communications

Commission
1919 M street, N.W., Room 832
Washington, D.C. 20554

*Cheryl A. Tritt, Esq.
Chief, Common Carrier Bureau
Federal Communications

Commission
1919 M street, N.W., Room 500
Washington, D.C. 20554

*John Cimko, Jr., Esq.
Chief, Mobile Services Division
Federal Communications

Commission
1919 M Street, N.W., Room 644
Washington, D.C. 20554

*Myron C. Peck, Esq.
Deputy Chief, Mobiles Services

Division
Federal Communications

Commission
1919 M street, N.W., Room 644
Washington, D.C. 20554

*R. Barthen Gorman, Esq.
Mobile Services Division
Federal Communications

Commission
1919 M Street, N.W., Room 644
Washington, D.C. 20554

*Joseph Weber, Esq.
Federal Communications

Commission
1919 M street, N.W., Room 644
Washington, D.C. 20554

Arthur Belendiuk, Esq.
smithwick & Belendiuk, P.C.
1990 M st., N.W., Suite 510
Washington, D.C. 20036

L. Andrew Tollin, Esq.
Wilkinson, Barker, Knauer &

Quinn
1735 New York Avenue, N.W.
suite 600
Washington, D.C. 20006

David L. Hill, Esq.
O'Connor & Hannan
1919 Pennsylvania Ave., N.W.
suite 800
Washington, D.C. 20006



William J. sill, Esq.
McFadden, Evans & Sill
1627 Eye St., N.W., Suite 810
Washington, D.C. 20036

Russell D. Lukas, Esq.
Lukas, McGowan, Nace &

Gutierrez
1819 H st., N.W., 7th Floor
Washington, D.C. 20006

Kenneth E. Hardman, Esq.
Kenneth E. Hardman, P.C.
1255 23rd st., N.W., suite 830
Washington, D.C. 20037

* Served via Hand Delivery
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Donna K. RhUdy


