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SUJOGUlY

Bell Atlantic Mobile Systems, Inc. ("BANS") has

filed an unauthorized "Petition for Special Relief" rai.ing

specious arguments concerning implementation of the

amendments to Section 332 of the Communications Act of 1934,

a. amended, contained in the Omnibus Budget ReconciliatioD

Act of 1993. Nextel Communications, Inc. ("Nextel") .~t.

the following Opposition to BAMS's Petition.

In April 1990, Nextel (then Fleet Call, Inc.)

filed for a waiver of several of the Commission's SMR

technical rules to enable it to blplement technically

advanced digital mobile technology on its licensed SNa

frequencie.. Nextel coined the term "Bnhanced Specialized

Mobile Radio" ("ESMR") to describe the improved capabilities

to be offered by the implementation of digital -rat..

technology on exi.ting SMR frequencie.. The Commi••ion

specifically ruled that ESMR was not a new service and that

ESMR technology could be implemented within the Cammi••ion'a

existing SMR regulatory framework.

Recent changes to the Communications Act revi.ed

the regulatory scheme applied to interconnected mobile

services offered for profit. These revisions were intended

to promote "re~latory parity" among functionally equivalent

mobile services. Congress recognized, however, that

reclassification of all services as commercial mobile

services could not proceed without a complete review of



existing rules. Accordingly, Congress provided for adoption

of commercial mobile services regulations for cellular and

functionally equivalent services within a year.

The legislation expressly excepted reclassified

private land mobile services providers from the new

regulatory scheme for three years following enactment.

Congress' intention is confirmed by the statement of Bou..

Telecommunications Subcommittee Chairman Markey five days

prior to enactment:

I want to clarify that subsection (c)(2) of
Section 600~, relating to effective dates,
provides a three year period during which current
providers of private land .abile service will
continue to be trf""'Ited in the .... manner. The
intent of this transition period is to provide
tho.e whose regulatory statu. is changed as a
re.ult of thil" legislation a rea.onable tille to
conform with the new regulatory sch....

There is no factual or legal basis to conclude that BSMR is

not entitled to this transition.

Because the BANS Petition for -special relief- is

procedurally defective and legally baseless, it should be

dindssed. Moreover, DAMS apPears to be acting in concert

with its corporate parent in an attempt to use the

regulatory process and its landline bottleneck monopoly to

inflict competitive harm on a potential competitor. The

Commission should institute an investigation and impose

appropriate administrative sanctions to dissuade Bell

Atlantic/DAMS's outrageous behavior.

ii
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Before the
FEDERAL COMIIUBICATIOBS COMMISSION

Washington, D.C. 20554

In the matter of )
)

Bell Atlantic Mobile Syst..., )
Inc. )

)
Petition for Special aelief )
Concerning Inhanced Specialized )
Mobile Radio Applications And )
Authorizations )

OPJIQIIZIOI

Nextel Communications, Inc. ("Nextel" ), hereby

files in opposition to the Bell Atlantic Mobile Syst...,

Inc. ("BANS") Petition for Special Relief addressing

Inhanced Specialized Mobile Radio ("ISMR-) regulation.V

BAMB' Petition to.~limina~e the statutory transition

provided to ISMa, and its advoCacy of equal access

requirements on ISMR, is procedurally defective, totally

unsupported by the law or facts, repetitious, anti

competitive and self-serving.

The BANS Petition is an unauthorized, late-filed

pleading, intended to undermine the regulatory structure

established bY,Congress and being implemented by the Federal

Communications Commission ("Commission-). BAMB' arguments

1/ ~ Petition For Special Bllief COncerning Bnhanced
Specialized Mobile Radio Applications and Authorization.,
filed December 22, 1993 at 5 ("Petition").
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could and should have been raised in the Commercial Mobile

Services (-CMS-) rulemaJdng .1I However, no request or

motion to file late has been made, and no justification has

been offered for raising new issues at this date.V

Accordingly, BANS' Petition should be summarily dis~ssed .s

procedurally defective. The commission cannot tolerate such

flagrant disregard of its procedural rules and should not

accept BANS' filing now that the relevant pleading cycle is

complete.

The Petition demonstrates the extremes to which a

monopolist will go to protect its market position,

particularly at the eXPense of potential competitors. Rot

only doe. BANS strain to reinterpret recent changes to the

Communications Act solely to disadvantage a future wirel••s

competitor, its filing of the Petition appears to be

1/ ~ Botie• of PrQROatd BgI...~ipg, Treatment of Mobil.
Services, 8 FCC Red 7988 (1993) (-CMS Rulemaking-).

1/ Nextel respectfully requests that the Commission waive
Section 1.45 of its Rules and accept and consider this
Opposition. BANS f!led its Petition for Special Relief on
December 22, 1993, without serving Hextel or otherwise
apprising the company of the Petition and its exceptional
request for relief. Nextel did not become aware of the
Petition until several days later and attempted to deter..ine
whether the Petition would be placed on public notice. once
it became apparent that no formal notice and comment period
would be established, Nextel prePared this Opposition.
Nextel submits that the public interest requires that the
Commission consider its Opposition in ruling on BAMS'
Petition.
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motivated by other considerations.Y BAMS' Petition

highlights classic competitive concerns, and graphically

illustrates that Bell Atlantic's potential to unfairly

handicap its competitors by leveraging its landline monopoly

bottleneck i. the same in the wireless world as in the

vireline world.V

Bell Atlantic, and its affiliate BAMS, should not

be peJ:Ddtted to misrepresent facts and misconstrue the law

in an attempt to disadvantage competitors and delay

interconnection with impunity. Nextel respectfully reque.t.

~I BAMS affiliate, Bell Atlantic Network Services, Inc.
( "NSI" ), has delayed negotiating an interconnection
agreement with Nextel for over a ~.ar. Rot coincidentally,
within 48 hours of this filiDg, Bell Atlantic RSI,
purportedly a separate sub.idiary of DAMS, refused to
provide Rextel with intercoanection unless it acquiesced to
Bell Atlantic RSI's intexpretation of lI8Xtel'. regulatory
statu8. bA Letter of Itenneth R. BaraDOWIIki to Lawrence R.
ltrevor, undated. Rot only i. Bell Atlantic usurpiDg the
Commission's authority in -.king its own determination of
Nextel's regulatory statu., it is seeking to do what it has
been unable to achieve either in the marketplace or before
the Commission or Conq-es. by utilizing' its control over
critical landline bottleneck facilities to impose its own
determinations regarding future eMS classifications, by
ignoring the statutorily-t.pDsed three year transition
period.

A. discussed below, the tiainq of this Petition,
in combination with Bell Atlantic NSI's dilatory negotiation
tactics, strongly suggests a violation of the conditions
imposed on BANS' cellular licen.e., and further suggest.
illegal, anti-competitive collusion in contravention of the
Commission's rules.

~I Contrary to the rhetoric of the Petition, there is DO
basis to conclude that fledgling' ESMR providers such as
Nextel either possess or have the incentive to exploit any
bottleneck monopoly. That is a competitive "privilege"
available only to monopoly dominant carriers such as the
LECs and their affiliates.
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that the Commission initiate an investigation of violations

of the commission's separate subsidiary rules and good faith

interconnection negotiation policy and impose appropriate

administrative sanctions on DAMS and Bell Atlantic, its

corporate parent, pursuant to Sections 403 and 312 of the

Communications Act.

II. UCltClROUllD

As a leadiDg licensee of SMa systems, Nextel and

its subsidiaries provide .obile cam.Dnications servic.. to

approximately 200,000 mobile units on daily basis on both

800 and 900 MHz SMR systems, covering a population of over

100 million. Nextel began its acquisition of SMa sy.tems in

1987 by purchasing existing SMa systems and two-way mobile

radio operators and continues to acquire SMR systems to

offer its customers additional service optioDs and system

coverage.

Responding to the explosive growth in consu.er

demand for wireless communications, Nextel conceptualized

and is implementing BSMR systems using innovative digital

technologies to increase dramatically the capacity, service

flexibility and quality of existing communications sy.t....

These BSMR systems incorporate Time Division Multiple Access

(NTDMAN) transmission technologies and frequency reuse to

yield up to 50 times the capacity of existing SMR sy.tem••

Nextel's innovative technology achieves these efficiencies
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with less than half the spectrum assigned to a cellular

carrier.

The deployment of BSMR systems was approved by the

Commission in 1991 when Nextel (formerly Fleet Call, Inc.)

was granted a limited waiver to construct BSMR &yat... in

six frequency congested markets within the United States.~

At that tiJae, the COIIIIIlission recoqnized that the propo.ed

implementation of diCJital technology and aultiple ba••

station configurations was consistent with SHR technical

rules. The Commission stated:

Given that digital technology and
multiple base station configurations are
al.o permitted 'tnder current rul.s, we
must conclude that Pleet Call'. proposal
does not create a ~ facto new
.ervice.II

III. BAJI8 18 WJtOJIG ,c. aon UK racn AIID ~ LUI

A. BANS Recla.sification Argument Reli.. on
Fllse Assumption,.

BAMS seeks to have 881m service -reclassified- a.

eMS and subjected to common carrier regulation

immediately.V DAMS argues that ESMR is not eligible for

i/ ~ Pleet Call. Inc., 6 FCC Red 1533 (1991), rlCon.
deni~d, 6 FCC Rcd 6~89 (1991) ("Fleet Call Waiver Order").

2/ ~ at 1537. In fact, the Cem-ission did not oriCJinate
the appellation "Bnhanced Specialized Hobile Radio." Nextel
created the term, much as McCaw C~nications trad8lDArked
the term "Cellular One" to provide an identity for non
wireline cellular service offerings. There is no separate
"BSMR" service regulated under the Commission's private
radio rules. '

~/ Petition at s.
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the three year regulatory transition period contained in the

Budget Act for private land mobile services reclassified as

cOlllDlSrcial mobile services. BANS'· argument, however, i.

factually and legally flawed and blatantly misrepresents

Congressional and Commission views of the regulatory

framework of SMR and BSMR.

BANS' sale justification for subjecting BSMa

services to immediate common carrier regulation is its

allegation that BSMa is a wholly new service that was not

being offered as a private land mobile radio service on

August 10, 1993, the date of enactment of the Omnibus Budget

Reconciliation Act (the -Budget Act-).V BANS cites in

support of its contention news accounts announcing the

1/ a.. Pub. L. Ro. 103-66, Title VI, 56002(c), 107 St.t.
312 (1993). In relevant part, Section 6002(c) provides .s
follows:

The amendments made by subsection (b)(2) shall be effective
on the date of enactment of this Act, except that. . .

(B) any private land -.obile service provided by
any JiMlrson before such date of enactment, and any
paging service utilizing frequencies allocated as
of January 1, 1993, for private land mobile
services, shall, except for purposes of section
332(c)(6) [foreign ownership] of such Act, be
treated as a private service until 3 years after
such date of enactment.
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implementation of BSMR service by Nextel in Los Angeles in

late August of 1993)V

~he commission has consistently found, however,

that BSMR service offerings are not new services, but rather

the introduction of new technoloqy to enhance the quality

and capacity of existing services. DAMS, in a bizarre

flight of revisionis., has ignored the Commission's

con.istent regulatory treat.ent of SMa that .erved a. a

ba.is for the .tatutory language concerning cc:.aercial

mobile .ervices regulation and the tran.ition periods

contained in the Budget Act.

B. ISMB ls Not a New Service.

On AprilS, 1990, Fleet Call filed a reque.t for

waiver of several of the Ca.ai••ion's rules to iJlpl_nt a

wide area, low power digital SD .y.t....W In

HI P\MS cit•• the folloviDg new••ource., ·.extel
Activate. Digital Mobile .etvork,· Reuters Ltd., Augu.t 31,
1993; ·.extel Activate. Lo. Angeles Digital Mobile Syat..,·
Businea. Wire, August 31, 1993.

The absurdity of BANS' arqtm8nt i. d8llODstrateci by the
fact that it would result in dual private mobile/ca..ercial
mobile regulation. applying to different stations within a
single integrated BSMR system. Par eXUlPle, Nextel' a Loa
Angele. BSMR system include. more than 100 station. licen.ed
under existing' Part 90 SMR rules. When Nextel adds
additional aites, BANS w~uld have thea regulated as CMS. A.
a call is handed-off from base atation to base station, the
applicable regulations -- private mobile or CMS -- would be
determined by the status of the base station then carrying
the call, a riduculous and totally impractical result.

11/ See generally Fleet Call waiver Order.



8

considering the request, the Commission observed that the

rules governing SMR service:

allow, by design, flexibility to foster and
accoaaodate innovation. Bence, Fleet Call's
proposal generally falls within the rule. and
policies governing the Specialized Mobile Radio
Service. Indeed, our r8CJUlatory scheme it.elf
provides much of the latitude that Fleet call
seeks.1ZI

The Commission expressly rejected argument. by th.

cellular industry, including Bell Atlantic, that Fleet

Call's proposed digital ESMR service was a new service. The

cellular industry's principal argument was that Fleet Call's

request should be considered only in a notice and comment

rulemaking rather than by waiver, priJDarily because the

service Fleet Call proposed was fund...ntally different fraa

traditional SMR service.XV The Commission explicitly

rejeCted this argument stating:

We reject this ii.a of rea.oning. 'the
Commission'. current rule. and policies pexait
a multiple base station digital configuration
for SMRs. PurthenlOre, the .ervices that Fleet
Call will provide in its enhanced networks are
not functionally different from any service
that it currently provide. through its exi.ting
stations. ••• Given that digital technology aDd
multiple base station configurations are also
permitted under current rules, we must conclude

ill lsL.. at 1534. (footnote omitted).

111 ~~ Fleet Call Waiver Order at 124 and n.50.
Cellular industry opposition to Fleet Call'. proposal was
spearheaded by ex~ensive lobbying of the Commission and
staff by eX-Chairmen and ex-Bureau Chiefs retained by the
Cellular Telecommunications Industry Association (RCTIA")
and its members.



9

that Fleet Call'. proposal does not create a A!
facto new service.lV

Accordingly, the commission concluded that Fleet

Call needed only a limited construction period waiver to

convert its SMR systems to digital BSMR systems and that

ESNa would operate within the existing Part 90 regulatory

structure. That SMR and BSMR are the same service is a

settled point of law that is no longer subject to judicial

review.

C. Digital Conver.ion Does Rot Change the ••tur.
of the Service.

To provide support for its arguments that SMa and

BSMR are different servic.s, BAMS states that the adv.nt of

digital BSMR service is similar to the service chang••

customers experienced in moving from INTS to cellular

t.lephone .ervice.W BANS overlooks, however, the obvious

di.tinction that cellular .ervice vas iJlpllDllnted only aft.r

the allocation of new spectrum specifically for a new

cellular radio service and the adoption of license

processing and eligibility rules for the new radio s.rvic••

In contrast, the evolution from SMR to EBMR did not require

the allocation of new spectrum or the adoption of new

service and licensing rules. Nextel's conversion of it.

systems to ESMR is far more analogous to the cellular

14/ Fleet Call Waiver Order at 1537.

~/ Petition at 5.



· .

10

industry's conversion of its systems from analog to digital

cellular technology.~

As the commission was fully aware, the SMa

spectrum at issue in the Fleet Call waiver Order was already

licensed to or managed by Fleet Call, representing

constructed, operational facilities already in full use.~

Fleet Call served a substantial customer base prior to its

initiation of KSMR conversions. Nextel has continued to add

to its SMR user base and currently has approximately 200,000

SMR users. In fact, the first customers for Nextel's KSMa

systems are existing Nextel customers. There is .imply no

factual or legal basis for DAMS' contention that BSMa was

not a private land mobile service in existence at the time

of the Budget Act enactment.1§!

lit Cellular operators and their industry .ssociatioD have
not sugge.ted in cam.ent. to the C~ssion in the CN8
proceeding that digital cellular is a new service subject to
entirely different regulatory .ch.... than analog cellular.
BANS simply ha. no support for its argument.

11/ Pleet Call'. application to the Commis.ion stated that
it provided dispatch, inter-connect and related services to
more than 150,000 users. See Fleet Call Waiver Beggest at 5.

11/ Bell Atlantic'S untenable position is further
exemplified by the fact that the Commission granted Fleet
Call a waiver in 1991 for five years to permit the
construction of the hundreds of bas. stations that comprise
a single BSMR system. The Commission continues to pe~t
Nextel and other ESMR licensees five years to implement KSMa
technology for newly issued permit. and recently revi.ed SMa
construction rules to expr~9s1y provide for a five-year
construction period. See Amendment of Part 90, Report and
Order, 8 FCC Red 3975 (1993) (prolonging maximum extended
implementation construction period from three to five
years). It is indisputable that ESMR was fully authorized

(continued••• )
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IV. ~~ DAR ftA118I!'IOJI APPLIBS !'O BSMa SBIlVIas
PROVIDED BY RE%tEL.

BAMS' contrary statements notwithstanding, review

of the Congressional intent in the Budget Act confi~ that

the three year transition period is meant to apply to BSNas.

Nextel has never disputed that its BSMa operations should be

reclassified as commercial mobile services under the Budget

Act's -functionally equivalent- regulatory classification

standards. However, BAMS' is wrong in contending that BSMa

is not a beneficiary of the three year transition period for

compliance with cOJlllllercial mobile services regulation.

A. The LanCJUaqe, Legislative Intent and History
of the Budg""'t Act Confinas i'bat i'be Thr_
Xear transition Bule Applie. to BSMB.

Title VI, Section 6002(b) of the Budget Act _Dd.

Sections 3(n) and 332 of ,the Ca.mnnications Act of 1934 to

create a comprehensive fra.ework for the ~egulation of

mobile radio services. The purpose of the amendment is to

ensure that functionally equivalent mobile service. are

subject to st.ilar regulation.DV In providing for this

reclassification, Congress was spurred by the 1mpeDding

development of new Personal Communications Services, a. well

as the development of the SMR industry, and changes to the

Commission'S rules that made SMR services more broadly

11/ ( •••continued)
and fully in the process of implementation prior to the
passage of the Budget Act.

IiI See H.R. Rep. No. 103-111, 103rd Cong., 1st SeS8. at
259-60 (1993) (WHouse Report").
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available. Congress was concerned that certain private

carrier offerings had become functionally indistinguishable

from common carrier offerings.~ Consequently, in

describing "private carriers" that had became functionally

equivalent to ca.mon carriers, Congress specifically cited

the broad availability of SMR services.W

At the same time, Congress recognized the

potential harm that would be occasioned by a "flash-cut" to

common carrier regulation of services that had been

regulated as and operated for years as private land mobile

services.1V Congress therefore provided a three year

transition period during which affected parties could

~I lJL.

nl _ Bou•• Report at' 260, citing, In tbe Mat;ter of
Amendment of Part '0, sgbgart. I epd S, 3 Pee Red 1838, 1840
(1988), aff'd 4 FCC Red 356 (1988). Prior law defined
·private land -.obile .ervice" to include ".ervice provided
by specialized .obile r~dio, multiple licensed radio
dispatched .y.t..., and all oth.r radio di.patcb syst...,
regardless of whether such service is provided
indiscriminately to eligible users on a commercial basis."
47 U.S.C. 5 332(c)(I).

11/ ~ Bouse Conf. Rep. No. 103-213, 103 Cong., 1.t S••••
at 4'7-98 (1993) (·Conference RePOrt-). Por example, one of
the Commission's primary objectives in establishing private
SMa carriers was to. permit th.. to use individualized
contracts responsive to a custc.er'. unique communications
requirements. Such existing contracts may not cCDlply with
the obligations of a COJllllC carrier pursuant to Sections 201
and 202 of the Act. Immediate reclassification would
vitiate thousands of existing customer service contracts as
well as Commission-encouraged business strategies. Congress
mandated a three-year transition period to enable
reclassified private carriers--primarily BSMRS--to adjust
their business practices and existing obligations to the new
regulatory structure.
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prepare for the application of common carrier guideline. and

requirements.W Indeed, Congress mandated that while

commercial mobile .ervice rules for PCS licensee. mu.t be

e.tablished within .ix months, the commission was provided a

full year to re.olve the more complex task of rationalizing

divergent .ervice and technical regulation. that apply to

already exi.ting SMR and cellular licen.ee••iV

ll/ . Further, legislative recognition and protection frOll
di.ruption of exi.ting service. and service providers UDd.r
a new statutory or regulatory sch_ is not new. Por
example, the 1982 ame~nt. to Section 332 grandfa~.red

existing Cc.DOD carrier dispatch OPeration., but diet not
convert these carriers to private land mobile status by
virtue of th.ir provision of di.patch service. au Bou••
Conf. Rep. Ho. 97-765, 97th Cong., 2d Se.s. at 2299 (1982).

HI iu _ ...t Act 160Q2(d). 'lb. Cc.ai••ion's current
rules illustrate the burd~naa-e nature of SMa/SSHa
regulation. vi.-a-vis the regulatory requirement. applied to
cellular operator.. Por .xa-pl., curr.nt SMa rul•• lic.ns.
five-channel syst... on a "first come, fir.t served" basis
within limited geographic area. of no more than 70 mil•••
In contrast, cellular lic.nsees rec.ive an exclu.ive llc.ns.
for over 400 chann.l. throughout an IlSA/RSA. Furth.r,_
licensee. are prevented frc:. having waor. than ODe unloaded
(70 mobile. per channel) sy.t_ within 40 miles of each
other and DU.t fully constract and operate their syst..s
within one year unle.s a special waiver is granted.
Cellular licen.... operate und.r significantly more flexible
construction requirement.. Moreover, SMa operators are
subject to loading .requireaents, deconstruction restrictions
and station identification requir...nts for which no
comparable cellular regulation. exi.t. Re.trictions on the
ability of SMR'operators to expand their systems without
prior Commission approval, restriction. on licen.e
a.signments and transfers r~d limitations on interconnection
profits find no counterpart. in the regulation of cellular
carriers. P.rhap. mo.t onerous i. individual site
licensing, which is currently taking approximately a year,
in contrast to cellular's after-the-fact notification
procedures for base stations.

· 1
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The Budget -Act-plainly-providesfora-thr~year

transition period for private land mobile services such as

BSHR that will be recla.sified under the Act. It is

illogical to argue, as DAMS does here, that Congress

intended any affected private land mobile service to be

classified and regulated as a CMS prior to the statutorily

mandated technical equalization evaluation. To argue that

the Budget Act require. the immediate imposition of C~D

carrier regulation of E8MRs, BAMS ignores these other

relevant statutory prpvisions.

BAMS urges the Commission to repudiate a

transition that reflects the full, fair and balanced support

of both Bouses of Congress. The radical and illogical

nature of BAMB' Petition is highlighted by the fact that

even common carrier commercial mobile service providers, who

will be affected by the rule changes to a far lesser detr••,

were granted a period of one year before any new regulations

are imposed on their operations.ZV

B. Statutory Construction Compels Commission
Implementation of an B8MB Transition.

Agencies and courts are required to give effect to

the legislative intent of Congress as expressed in statutory

language.~ I~ interpreting statutory provisions,

~I See Budget ~t at S 6002(c).

~I ~~, Estate of Cowart v. Nicklos Drilling Co.,
122 S.Ct. 2589, 2594 (1992); Atlanta College of Med. and
Den. Careers v. Riley, 987 F.2d 821, 827-28 (D.C. Cir.

(continued••• )
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agencies and courts also must presume that Congress did not

engage in meaningless word games.~

Contrary to these basic rules of statutory

construction, DAMS' reading of the Budget Act would render

the statutory language conferring a three year transition

virtually meaningless. If the transition language was not

intended to apply to SMR providers that are transitioning to

wide area digital systems, it is hard to imagine the group

or class of private land JIlObile radio operators for whoa the

transition period would be applicable. It would be

ludicrous to suggest that the transition period would apply

to Public Safety Radio Services, Special Emergency Radio

Services, Industrial Radio Services and the other servic••

that are regulated by the Commission as private land .obile

III ( ...continued)
1993); Norfolk '.stem y. AM~iqap Train Qi.spatpher., 4'9
U.S. 117, 128 (1991) citing CheyrOQ, 467 U.S. at 842-843
("If the intent of Congress is clear, that is the eDd of the
matter; for the court, as well as the agency, BUst give
effect to the Unambiguously expr.ssed intent of Congr•••• ·)J
West Virginia Uniyel'sity SOlpit_Is. Inc, y. Caley, .." U.S.
83, 98-99 (1991) (·The best evidence of [the statute's]
pUrPOse is the statutory text adopted by both Bouses of
Congress and submitted to the President. Where th[e
statute] contains a phase that i. Dna~iguous -- that bas a
clearly accepted meaning in both l.gislative and judicial
practice -- we do not permit it to be expanded or contracted
by the statements of individual legislators or committe••
during the course of the enactment process.").

ill ~ ~, Mail Order ass'n of America v. u.s. Po,tal
Seryice, _986 F.2d 509, 515 (D.C. Cir. 1993) (·we are to
construe statutes, where possible, so that no provision is
rendered 'inoperative or superfluous, void or
insignificant'"); Born v. C.I.R., 968 P.2d 1229, 1239 (D.C.
Cir. 1992) ("the canon of statutory interpretation [is] that
statutes should not be read to create 'absurd results'.").
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radio services under Part 90 of the Rules. As Nextel stated

in its comments in the Commercial Mobile Services

proceeding, many of these services do not satisfy the

atatutory requisites to be reclassified as commercial mabil.

services (~, the services are not provided on a for

profit basis). Bowever, once these services are discarded

from consideration, very few services besides SMa r_in .s

private land JIlObile services potentially subject to

reclassification and the Budget Act's transition provision••

Similarly, when Congress acts, it is pr••umed to

have notice of the Commisaionrs actions and regulatory

scheme.1V The Budget Act's changes to the CommissioD'.

existing private carrier/common carrier regulatory Bch...

were made with full knowledge of the state of Commission

regulations, rules and policies in the private and Ca.llC)D

carrier land mobile areas. It i. preci.ely· for this r.aSOD

that Congress determined the need for regulatory parity and

a reasonable transition period for its implementation.

Indeed, the cODIIlents of TelecODDIIDnicatioDs

Subcommittee Chairman Markey just prior to passage of the

Budget Act are indicative of Congressional intent to allow

affected carriers the opportunity to transition their

operations into compliance with a changed regulatory

framework. On the Bouse floor, Congressman Markey stated:

28/ See Nationwide Mut. Ins. Co. v. Darden, 112 S.Ct.
1344, 1348 (1992).
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I want to clarify that subsection (c)(2)
of Section 6002, relating to effective
dates, provides a 3 year Period during
which current providers of private .lADs!
WObil. ,.ryio' will continue to be
tr.ated in the ,..... lIaDD.r. '!'he intent
of this transition period is to provide
those whose regul~tory status is chanqed
as a re,ult of this legislation a
r ••,onable time to conform with the new
r.gulatory sch.me ...731

Nextel is unquestionably a current provider of private laDd

.obile service whose regulatory status will be changed by

the Budget Act.

C. Parity Would Be ftvarted by Eli-ination of
the Transition Period.

As 8tated by Nextel and others in their comment.

to the CODIIIIission in the CMS rulUUlking, Congre8s was avu.

of the potential di8ruption that would occur should exi.ting

SMR service providers and,their custaaer. suddenly becc.e

subject to different regulatory treatment.1V The three

year period to permit the orderly transition to new service

rules and regulatory sY8tems for affected carriers and th.ir

customers was Congress' means of achieving parity over a

reasonable time period.

Even BANS does not suggest that Nextel's Don

digital SMR services fail to qualify for transition

treatment under the terms of the Budget Act. Instead, BAlIS

11/ See Congressional Record, 86163, August 5, 1993
(emphasis added).

30/ See Comments of Nextel at 2-3; ~~ Reply Ca.ments
of American Mobile Telecommunications Association, Inc. at
6-7.
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takes aim at BSMR, a digital service capable of competing

with its existing analog and digital cellular offerings. In

doing so, BANS reveals its concern i. not with competitive

equity, but with preserving its upper band by seeking to

disadvantage a potential competitor.

BANS' Petition observes that Nextel -bas already

emerged as a formidable competitor to cellular service

providers.-W This statement is cOBlPletely inconsi.tent

with BANS' fund_ntal ar' ument that BSMR i. a totally new

service, not even offered four months ago. BAMS'

contradictory assertions reveal the illogic of its statutory

misinterpretation and the bald anti-competitive agenda of

its Petition.

The overarcbing Congre••ional objective of the

regulatory parity provision is to prOlDOte competition .-on9

providers of st.ilar services. This objective would be

thwarted if the Commission were to ignore a critical aspect

of the statutory requirement to adopt new regulatory parity

rules: provide affected carriers with a reasonable period of

time to come into compliance.

Finally, BAMS complains that a reasonable

transition period for BSMRs unfairly burdens it with mare

onerous regulation.~ Even assuming this is true, which

11/ Petition at 7.

12/ Petition at 7-8. BANS' empty assertion fails entirely
to account for the far more burdensome operational

(continued••• )

. t
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it is not, a cursory review of the legislation's regulatory

parity provisions reveals that Congress did not believe that

all commercial .cbile services providers should be subject

to identical regulation. Congress conferred authority on

the Commission to develop appropriate regulatory

classifications and to permit asymmetric regulation, if, in

the commission's judCJIDent, such treatment was necessary to

promote competition.~ The Commission, in its

Competitive Carrier regulatory scheme, has for years treated

carriers that provide similar services -- but that exercise

different degrees of market power -- under disparate

regulatory standards.1V The Budget Act's regulatory

parity provisions validate this approach for commercial

mobile services. Further, the coad.8sion has already

recognized its ability to'regulate CMS providers differently

based on differing circumstances.JV

111 ( •••continued)
constraints faced by SMR operators vis-a-vis cellular
operators. ~ footnote 24, sURfa.

111 ~ Budget Act Section 6002 (c)(I)(A); Conferepc.
Report at 491. (·Differential regulation of providers of
commercial mobile services is permissible•••• ·).

HI . l.u Memoranc:lwD Opinion and Order, Tariff Piling
Requirements for Rondaminant C~n Carriers, 8 PeC Red.
6752 (1993) (adopting significantly streamlined federal
tariffing requirements for nondominant common carriers).

~I In the CMS proceeding, for example, the Commission
sought comment on whether LEC affiliated providers of
commercial mobile services should be subject to different
regulatory treatment in light of their affiliation. ~~
Rulemaking, 8 FCC Rcd at 8000.

, 1
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~ US BAD AMPLE OPPOJmJIIIH 'rO PUSBIrf 1ft CASB
IR IfIIB COMMBRCIAL MOBILE SERVICES RULIDIAKIIIG.

A. SMa Transition Issues Were Raised in the
Commercial Mobile Services Proceeding and
Were Addressed by Many Parties.

Pursuant to statutory directive, the Commission

initiated a Rotice of Proposed Rulemaking to implement th.

examination and reclassification of mobile services on

September 23, 1993.~ While the commission could have

bifurcated rulemakings on PCS and existing mobile servic.s

in light of the different statutory deadlines, the

Commission chose at the outset to combine creation of PCS

regulatory rules and reclassification of existing mobile

operators in·a single proceeding. The Iotice requ.sted

comment on the definitional issues raised by the Budget Act,

the services potentially ~ffected by the new legislation aDd

the potential application of provisions of Title II of the

COJIIIIlUnications Act.ru Along with many other interested

parties, Bell Atlantic filed extensive comments and reply

comments in the proceeding presenting its views on the

meaning of regulatory parity, interconnection obligations of

H/ . Iu Budget Act 5332(d). The Coaai.sion was required
by Congress to review its rules affecting private land
mobile servic•• , and issue changes that would achieve
regulatory parity within one year. The assessment was to
include an exaaination of a number of issues including
loading requirements and spacing limitations. See Bouse
Report at 262. Of particular concern was a reexamination of
the rules applicable to SMR services. Id.

37/ See eMS Rulemaking, 8 FCC Red at 7988.
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commercial Mobile Services providers, and proposed

regulatory modifications.BV

In addition to recommending that the Commi••ion

adopt a broad definition of "commercial mobile service,"

Bell Atlantic took the position that no service should be

exempt from commercial mobile service regulation simply

because it bad limitedgeoqraphic coverage or capacity, or

did not employ frequency reuse. Consequently, it argued

that SMR, private and c~n carrier paging, PCS and

cellular services should be presumptively treated as

commercial mobile services.JV Bell Atlantic never

suggested that BSMR providers are not eligible for the

three-year tran.ition.iV Many other commenters, including

1.1.1 _ ~3 SR. of Bell Atlutic, Regulatory ft>eamnt of
Mobile Service., filed IfoftIIbar 8, 1993 ("CMS C~nt. of
Bell Atlantic"), 8Gb C3 .,nt. of Bell Atlaptic,
Regulatory 'treatJaent of Mobile Service., filed NovUlber 23,
1993 ("CMS Reply Comments of Bell Atlantic").

111 ~ CMS Comments of Bell Atlantic at 14-17.

HI 'there can b. no que.tion that Bell Atlantic I in
submitting it. CMS comment., was cognizant of the ...rgeac.
of BSMR and was in favor of its characterization •• CMS.
Bell Atlantic specifically referred to "SHR syst... which
compete for customers with cellular systems and other .obile
service providers" and argu~J that eMS reclassification
would be proper for these services. ~ CMS Comment. of Bell
Atlantic at 14-15•. In addition, although Bell Atlantic
cited GTE's comments regarding ESMR in its own Reply
Comments, it failed to rai.e tbe transitional period i ••ue
or the alleged distinctive nature of RSMR service until DOW.
See CMS Reply CglPents of Bell Atlantic at 4 n.S., ... A1a2
Affidavit of Professor Jerry A. Bausman at 6, filed with
Bell Atlantic Reply Comments (noting that ESMR network. will
compete with cellular, are currently operating, and "cannot
be wished away at the stroke of a lawyer's pen.") It is

(continued••• )


