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Pactel Paging is filing co..ents in support of various

petitions that have been filed seeking partial reconsideration

and/or clarification of the recently-adopted rules governing

channel exclusivity for certain private carrier paging ("PCP")

channels at 929-930 MHz. Report and Order, FCC 93-479, released

November 17, 1993.

PacTel has been a strong supporter of the Commission's

effort to adopt rules according PCP operators the ability to earn

exclusivity, and qenerally supports the actions the Commission

has taken. PacTel agrees, however, with certain of the

petitioners who seek modifications of the adopted rules.

Specifically, PacTel believes that the co..ission should revi••

the requirements to: (1) provide extended implementation options

for incumbent licensees; (2) qrant reqional exclusivity based on

state borders rather than interference contours; and (3) allow

regional exclusive licensees to use 3500 watts effective radiated

power (E.R.P.).
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COMMENTS OF PACta PAGING

PacTel Paqing ("PacTel"), by its attorneys and pursuant

to Public Notice Report No. 1999V , hereby submits its comments

on the Petitions for Reconsideration and/or Clarification filed

December 27, 1993 (the "Reconsideration Requests")~ with

Y Himeo No. 41785, released February 17, 1994. This Public
Notic. accorded interested parties 15 days from its
pUblication in the Federal "ailt&[ to co...nt on the
various petitions seekinq reconsideration of the action in
PR Docket No. 93-35. The pUblication date in the Federal
Register was February 22, 1994. 59 Fed. Beg. 8475.

Seven parties filed Petitions for Reconsideration. ~
Bequest for Partial ReConsideration of Carl N. Davis dba
Afro-American Paging ("Afro-American Paqinq"); petition for
Partial Reconsideration of Aaerican Mobil.phone, Inc.
(American Petition"); Petition for Reconsideration and
Clarification of First National Paging Company, Inc. ("First

(continued ••• )



reference to the co..ission's First R.port and Order in PR Docket

No. 93.35 (the "Exclusiyity QrderW).~ The followinq is

respectfully shown:

I . BACIGROUIfD

1. PacTel is a major provider of paqinq service. in

the United states and operates both co..on carrier paqinq syste••

licensed under Part 22 of the rules and private carrier paqinq

("PCP") systems licensee under Part 90 of the Commission's

rules.~ PacTel's PCP operations include two wide-area reqional

systems on 929.8875 MHz and a nationwide system on 929.9375 MHz.

PacTel's constructed facilities on these PCP frequencies already

serve in excess of 195,000 paqinq units. PacTel also has been an

~( ••• continued)
Page PetitiQDW); Patitiqp for GlarificAtioD or
Recgnsideratioo of MAP Nobil. eo..unication, Inc. ("MAP");
Petition fgr Partial RaQQDIideratioD or 'lArification of
Metrocall, Inc. (w.etrocall Petitian"); Petition for
Recgnsideratign 'nd ClarifiCAtiqn of the Association for
Private carrier Paging Section of the Nation.l A.sociation
of Business and Educational Radio, Inc. ("APeP Petition");
and Petition for Clarification and Reconsideration of paging
Network, Inc. ("PageNet petition") (collectively
"Petitioners").

V Amendment of the Commis.ign'. lyle. tg Provide Exclu.iyity
to QUalified Private Paging sylt... at 929-930 MHZ, FCC 93­
479, released November 17, 1993.

~ As a carrier operating both private carrier and coa-on
carrier facilities, PacTel is particularly sensitive to the
benefit of rule changes that cr.ate between the.e two types
of system. The prior PCP regulations that forced the
sharinq of PCP channels created inefficiencies and deterred
effective competition. Consequently, PacTel has been a
consistent supporter of rule chanq.s allowing earned
exclusivity on PCP channels.
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active participant in the ruleaakinq proceeding which ultimately

led to the Exclusiyity Qrder.~ Based upon its PCP operating

history and active participation in this proceeding, PacTel has

substantial experience to draw upon in commenting on the rules

embodied in the Exclusiyity order.

2. PacTel applauds the co..ission's efforts to reward

licensees with exclusivity provided that they have invested

substantial sums of money in their PCP systems. PacTel, however,

agrees with certain Petitioners that the Commission'S Rules

require some modifications in order to better serve the pUblic

interest. Specifically, PacTel believes that the Commission

should revise the Exclusiyity Order to: (1) provide extended

implementation options for incumbent licensees; (2) grant

regional exclusivity based on state borders rather than

interference contours; and (3) allow regional exclusive licensees

PacTel stronqly supported the Ca.aission's efforts to revise
the rules to pro.ate use of the '29 PCP frequencies through
exclusivity qrants to licen.ees who construct the required
number of base stations.

DeOl 71728.1 3



to use 3500 watts effective radiated power (E.R.P.).~ PacTaI

addresses each of these points in separate sections below.

II. EX'l'BMD:BD IJlPL8ID"tATIOlf SCHEDULES
FOR G1tANDFATHDED IIfCUMBEMT

LICIHSEES SERVE THE PUlLIC INTEREST

3. The 1Xc1u.iyity order e.tablishes a slow growth

option for PCP systems of more than 30 transmitters allowing up

to three years to complete construction based upon a showing of

need and adequate financial ability.V However, by footnote

referencev the Commission indicates that this slow growth option

11

Afro-American Paging sugge.t. that the Ca.ai••ion adopt more
lenient rule. regarding plac...nt of trans.itters for local
system exclusivity. PacTel .u99..t. that th_ facts
presented in the Afro-Aaerican Paging Petition ..y be more
appropriately addressed by waiver rather than by rule
change. In addition, MAP's proposals can probably be
addressed by HABER in the coordination proce.s, rather than
by rule change. Finally, PacTel notes that the request by
Pag_Net and First National paging for clarification of the
exclusivity ca.pliance deadline has already been satisfied
by the co.-is.ion'. Public lotic., DA 94-35, released
January 10, 1994, indicating that the 8 month deadline for
demonstrating compliance will run from the issuance of a
public notice announcing the exclusivity grant.

Exclusiyity Order, para. 22; see also proposed rule section
90.496.

The Commission itself did not advance any rationale for
limiting extended impl..entation schedules to new
applicants. The only mention of limiting applicability of
slow growth status is the cryptic footnote 43 which reads in
full:

The slow-growth option will be limited to new
applications only. We will not grant requests to
extend the construction period for grandfathered
licenses.

DC01 71728.1 4



is available to new applicants only, and not to qrandfathered

licensees.~

4. Several Petitioners reco..end that the Co.-is.ion

extend the slow qrowth option to grandfathered incumbent

licensees.w The particular relief requested falls into two

cateqories. Some urge the commission to qrant incumbents

additional time to build out extensive systems. others ask the

Commission to permit licensees to meet initial construction

deadlines by usinq multiple-frequency transmitters, provided that

a transition to dedicated transmitters takes place in a

reasonable time. lll PacTel supports both requests for relief,

but with sliqhtly altered financial showing requirements.

5. As the Petitioners' point out, denying extended

implementation schedules for incumbent licensees does not serve

the public interest because (1) the need for such a restriction

is not supported by the record of the proceedingiW (2) the

commission has failed to offer a reasoned analysis of the need

Exclusiyity Order, note 43.

w

a.. American Petition at 4-7, APCP PetitiQD at 3-10, First
National Petition at 3-5, Metrac.ll Petition at 5-14,
fageNet Petition at 5-6.

PacTel has filed a waiver with the co..ission seeking a
transition period to convert fro. the USe of multiple­
frequency tran••itters to dedicated tran.mitters. a..
Request of PacTel paqing for a Waiver of section
90.495(A) (5) to Allow PacTel paqing to Transition to
Dedicated Transmitters filed Deceaber 23, 1993. If the
commission elects to provide the relief requested by rule
change, the PacTel waiver request will become moot.

a.. American Petition at 4-6, APCP Petition at 4-6, and
Metrocall Petition at 11-12.

DC01 71728.1 5



for such a restriction;W (3) the restriction will not reduce

speculative activities;W and (4) .eriou. service provider. are

unfairly prejudiced vis a vis lateco..rs to the PCP market. W

As is set forth in greater detail below, PacTel largely agree.

with these comments.

6. The Notice of 'rope" BulUAting in this

proceeding did not propose that incumbent licensees would be

denied extended implementation authority. Most incumbent

licensees, including PacTel, presumed that they would have the

same ability to seek extended implementation authority as new

licensees.W As far as PacTel can discern, none of the

commenters in the proceeding advanced any substantial pUblic

interest arguments in favor of denying extended implementation to

existing licensees. Nor did the Commission itself offer any

reasoned explanation for limiting extended impleaentation

authority solely to new applicants. ill Consequently, PacTel

UI Jaa American retitign at 6, APCP Petition at 3-4, and
X_trocall Petition at 6-9.

HI ~ AFCP Petition at 9-10.

Ji/ .bA AaaricaD Petition at 4-6, APCP p.tition at p. 4-5, and
6-8, and Metrocall Petition at 11-12.

The proposed rules also did not prohibit lic.n•••• from
counting mUlti-frequency faciliti•• toward the construction
requirements on each discr.te frequency in operation. PacTel
and many other grandfathered lic.n.... beli.ved, th.r.fore,
that the Commission would .anction this practice and allow
mUlti-frequency facilities to be counted on more than one
frequency so long as the frequ.nci.. had different coverage
areas, such as nationwide and regional.

III ~ APCP Petition at 9-10.

De01 71728.1 6



urges the Commission to eliminate the restriction on the basis

that it is without record support.

7. The only rationale that PacTel can imaqine may

have driven the co..ission to restrict grandfathered licen.e.s

from seekinq slow qrowth status is a desire to penalize insincere

applicants who may have filed speCUlative applications during the

pendency of the rule changes. If this was the Commission's

reasoning, PacTel urges reconsideration for several reasons.

First, a review of the list of licensees seeking qrandfathered

status for extensive regional and nationwide systems indicates

that it is populated mainly by substantial carriers with

established records of pUblic service. Consequently, a blanket

prohibition on slow growth for incumbents works primarily to the

detriment of legitimate operators, not speculators.

8. Second, the slow growth option has built-in

safequards that can serve to deter qranting relief to

speculators. Extended implementation is not automatic, but

rather is premised on an adequate showinq of pUblic need, a

reasonable construction timetable and a demonstration of

financial capacity. HI Strict scrutiny of these individualized

showings will provide a better mechanism for weedinq out

speculators than will a blanket prohibition on slow growth

options for incumbents.

9. Finally, the Commission imposed a cutoff date for

grandfathered licensees that tolled in advance of the sunshine

~ proposed rule section 90.496.

De01 71728.1 7



period for the I¥cluliyity Order, thereby limiting the ability of

applicants to file applications knowinq that the rules were about

to change.~ In view of thia w.ll-conaidered cut-off dat., the

need for furth.r protections against speculation in the form of a

r.striction on slow growth for incuabents is reduced.

10. As some Petitioners' point out, the curr.nt slow

growth rules accord unfair preferences to new applicants who do

not have an established track record with respect to service to

the pUblic.~ Many of those who are eligible as grandfathered

licensees have already expended substantial amounts of money

constructing ext.nsive PCP syste.s which demonstrates beyond

doubt that they are not speculators. For example, PacTel has

expended in excess of $9 million to construct its PCP systems

which represents an amount in excess of the performance bond

required of new licensees. Notably, in other commission

proceedings, such as PR Docket No. 89-553 resp.cting the 900 MHz

SMR service, the Commission proposed adopting rules which favor

incumbents over existing licensees. W Here, PacTel does not

al The Exclusiyity Order was adopted at a pUblic meeting on
October 21, 1993. The cut-off date for qrandfathered
applicants was specified as October 14, 1993, which
corresponded to the release of the sunshine agenda.

~ ~ Metrocall Petition at 7-8.

W ~ Notice of Further Propoll4 BDle,eking in PR Docket 89­
553 (released F.bruary 12, 1993). PacTel does not support
the extent to which the Commislion in 900 MHz SKa NPRM
granted incuabent valuable righta to acquire additional
spectrum without competition for n.w lic.ns••s. That is not
the case here where incumbents are s••king only to garner
exclusivity for the frequ.nci.a which th.y already have
licensed. A right already granted 900 MHz SMR licensees.

DC01 71728.1 8



'---

advocate a regulatory scheme tilted in favor of incumbent

licensees. PacTel merely seeks a lev.l playinq field that allows

all applicants, qrandfathered and new, the opportunity to build

their syst.m over an extended period of time.

11. In SWl, PacTel recoaaends that qrandfathered

licensees be accorded extended imple.entation options in two

respects. Incumbent. seekinq additional time to construct

authorized facilities should be allowed to do so upon makinq an

appropriate showinq under rule section 90.496(a), includinq the

requirement that they post a bond for any unconstructed

facilities.~ Incumbents who have constructed their sy.tem. on

a timely basis utilizinq mUltiple-frequency transmitters, and who

have implemented service to the public throuqhout the requisite

qeoqraphic dispersion area, should be accorded a transition

period of two years to convert their systems to the use of

dedicated transmitters while retaininq eXClusivity, with no bond

required. DI

~I

The licen••e .hould get credit toward the bond requireaent
of $20,000 per constructed trans.itter or actual out of
pocket expandit.ur•• , whicbever i. qre.ter. In this aanner,
a lesser bond would be required of licensees who are further
alonq in iaple..ntinq their sy.t••••

In PacTel's view, the construction of a system aeetinq the
qeoqraphic dispersion criteria and the iapl..entation of
service to the public i. a sufficient indicator of the
seriousne.s of an operator'. intent to justify a brief
transition period from the use of multiple-frequency
trans.itters to dedicated trans.itters without a bond
requirement.

De01 71728.1 9



III. THE PUBLIC INTEREST WOULD BE SERVED BY ADOPTING
STATE BOUlfDARIES rQB BlGIOIAL EXCLUSIVITY

12. Several Petitioners ask the Commission to utilize

state borders rather than interterence contours to detine the

protected areas for exclusive regional systems.W PacTel

strongly concurs with these requests.

13. The Petitioners properly note that the adoption of

state borders will serve the pUblic interest by (i) creating

incentives for licensees to design systems that meet subscriber's

needs as opposed to generating the greatest geographic

coverage,~1 (ii) proaoting a stable licensing environment that

is easy to administer and does not consume valuable co.-is.ion

resources,W and (iii) ensuring rapid expansion of areas by

allowing licensees to initiate service without the possibility of

competing applications.nl

14. The pUblic interest is served by incenting

licensees to build facilities that satisfy discernible market

demands rather than encouraging systems to be designed to protect

geographic area to satisfy regulatory protection criteria. Under

the existing rules for regional systea., a licensee is only

granted exclusivity in an area surrounding the actual

W .lH APCP Petition at 10-17, and PaqeNet Petition at 6.

7J.1 .lH APCP Petition at 12.

W .so APCP Petition at 13, Plqelfet Petition at 6.

'Il/ b§ APCP Petition at 16-17.

DCOl 71728.1 10



This inevitably will encourage operators to

"stake out" territory by licensing and building facilities in

every possible area where service may eventually be required by

the market.~ A regulatory structure that necessitates

protective actions of this nature disserves the pUblic interest

because it forces licensees to expend significant amounts of

capital to construct facilities which do not have any current

market demand.

15. In addition, statewide licensing would minimize

the burdens on the Commission and NABER. Under the current

regional exclusivity aechanism, applicants, the Commission and

NABER would be required to determine whether the geographic area

to be covered by a new applicant encroached on a co-channel

licensee's interference contour.- As far as PacTel is aware,

neither NABER's nor the Private Radio Bureau's data base systems

3/ ~ Section 90.495(b).

12/ This logically follows from the rules. If a regional
licensees does not construct facilities in all possible
areas where geographic coverage aay be needed soa. time in
the future the licensees runs the risk of strike
applications. strike applications are a real possibility
under the co_ission's proposed systea. As set forth in the
Co.-ission's RUles, the only ti.. the incumbent licensee is
granted a preference for a frequency is when it applications
are filed at t;ba su- tiM. Ma section 90.495(f). since
an existing licensee will have no notice of a strike
application until at least the following day, existing
licensees will have no effective .echanis. to co-nat strike
applications.

~ ~ Section 90.495(b).

DC01 71728.1 11



are designed to .ake these deterainations easily.RI Therefore,

any determinations would have to done on a manual basis which

could impede licensinq of additional facilities. Such a delay

would obviously not serve the public interest.

16. Most important, wide area paqinq systems are

dynamic in nature. Recent trends indicate that customers are

constantly seekinq to expand their areas of coveraqe into

adjoininq territories as population spreads out from major

metropolitan areas, and as livinq and travel patterns chanqe.

The utility of a reqional system is best assured by a licensinq

scheme that accords the operator flexibility to expand the system

over time to meet subscriber needs. This is reflected in the

requlatory emphasis placed in recent agency actions upon service

territories based upon Major Tradinq Areas and Basic Trading

Areas rather than individual transmitter site contours.

utilizinq state boundaries to define the area of exclusivity is

consistent with this recent requlatory trend.

17. Ultimately, the same considerations that

encouraqed the Commission to grant nationwide exclusivity

throuqhout the whole u.s. rather than limitinq the protection to

areas surroundinq transmitters for a nationwide system arque in

HI The Mobile Service Division of the Ca.aon Carrier Bureau has
system. capable of .-king such a determination. However, it
has proved to be ti..-conauainq and a source of delay for
application processinq to be based upon individualized
calculations of this nature. Aa a result, the Mobile
Services Division is moving away fro. requlations of this
nature and substituting larger franchise areas in which a
licensee has greater licensing flexibility.

DC01 71728.1 12



favor of using state boundaries a. the defined protection area

for regional sy.t.... And, by adopting the safeguard of

requiring service in each of the top 30 markets as proposed by

APCpW, the Comaission can be as.ured that carriers will only be

accorded exclusivity protection throughout states in which they

have a significant presence.w

IV. THE COIIIIISSION SHOULD ALLOW ltEGIONAL EXCLUSIVE
LICENSED TO TRANSMIT UP TO 3500 WATTS E.R.P.

18. The rules adopted in the Exclusiyity Order permit

nationwide exclusive licensees to transmit up to 3500 watts

E.R.P.W while liaitinq all other licens.es to 1000 watts E.R.P.

at 1000 feet above average terrain. W PacTel applauds the

Commission's relaxation of the previous power limitations, and

concurs with the Petitioners that the Comaission did not qo far

enough. W Without 3500 watt E.R.P. authority, regional PCP

APCP Petition, p. 11.

A rule chanqe iape.inq a new requir...nt of service to each
top 30 mark.t .hould be accoapanied by a transition rule
allowing carriers to ..et that require_ent within 8 .anths
after the initial public notice of their regional area. For
example, a carrier who included Illinois in a region based
upon tran••itter. in the state out.ide of Chicago would have
8 months to establi.h the requisite 18 transmitters in the
top 30 Chicago market.

~ Section 90.494(g).

~ Section 90.494(f).

~ !pcp Petition at 17-19, and PaalHet Petition at 6.
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systems will be at a distinct di•.advantage via a vis co_on

carrier paging .y.t....nl

19. Under the co..i ••ion'. Rule., 900 MHz co..on

carrier paging licen.ees are peraitted to transmit up to 3500

watts E.R.P. so long as the composite interference contour of the

system is not expanded. W The co..ission has also recently

adopted a Notice of proposed Ruleaakina proposing to allow all

900 MHz licensees to increase power to 3500 watts E.R.P. so long

as such power increase did not cause interference to other co­

channel licensees.~ Without the ability to use 3500 watts

E.R.P., regional PCP licensees will be at a distinct disadvantage

to common carrier paging licensees.

20. As the Commission tentatively concluded in the

3500 Watt HPIM, increased power serve. the public interest by

permittinq licensees to cover larqer qeoqraphic territories with

the same number of paginq transmitters.. In addition,

increased power will reduce civic and environmental concerns

associated with paqinq systems by reducing the number of paqing

transmitters necessary to provide buildinq penetration throuqhout

the qeoqraphic coveraqe area. PacTel suggests that the

commission adopt the tentative rules proposed in the 3500 watt

rJ./ The Commission bas a duty under the omnibus BUdget
Reconciliation Act of 1993, to confora the rules coverinq
common carrier and private carrier paqinq services.

~ Section 22.505(b) (2).

8 FCC Red 2796 (1993) (the -3500 Watt HPRK").

lsi. at !6.
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HEBK for PCP reqional frequencies because those rules will limit

the possibility of co-channel interference.

21. The Coaais.ion cannot afford to wait to revise the

power limits for reqional system. in a future proceedinq

implementinq so-called "regulatory parity". Reqional PCP

carriers are pursuinq aqqressive build-out schedules and, in soa.

cases, would like to use multiple-frequency transmitters. since

it is technically impossible to use a frequency transmitter for

two channels operatinq at different power levels, the variant

power limits for nationwide and reqional systems creates serious

system implementation problems. The practical effect of the

reqional system power limit may be to force carriers usinq

frequency-aqile transmitters to reduce power on nationwide

frequencies to match reqional limits, and thereby to deny the

public the benefits of the 3500 watts power for nationwide

systems the Commission souqht to provide.~f

!if Or, carriers ..y be forced to tile reqional systea power
waiver requests that will divert the Co.-ission's resources
from other tasks.

DC01 71728.1 15



V. Conclu,ion

22. The foreqoinq preaises havinq been duly

considered, PacTel respectfully requests that the Commission

expeditiously revise its final rules to reflect their co...nts.

Mark A. stachiw
Carl W. Northrop
Their Attorneys

Mark A. stachiw
PACTEL PAGING
suite 800
12221 Merit Drive
Dallas, Texas 75251
(214) 458-5200

March 9, 1994
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