
the Subcommittee on Telecommunicaciol\l, Consumer Prot~tion, and Finance of
the Houle Committee on EnerlY and Commerce, 98th Coni., 1st Seu. (198J)~

Broadcut l\esuJation and Station Ownership: Hearinp on H. R. 6122 and H. R.
6134 before the Subcommittet on Tete<:oD'Ut1unications, Conawner Protection, and
Finance of the HoUle Committee on Energy and Commerce, 98th Con,., 2nd Sets.
(1984). No legillation was passed. ["5~1

1\24 See Notice of Inquizy on ~ia1 Ethnic or Gender CIUlit1catiotU. 1 F. C.
C. Red 131',1319 (1986), U amended, 2 P. C. C. Red 2377 (1987).

n23 TheIe bills recognized the link between miDority owncrthip and
diversity. In iDtroducinl S. l09~, for example, Senator Lautenberg "'<Plaincd
that "[d]ivenity ofo~hip doll pmmote divenity ofviews. Minority ..
· broadcuten serve a need that Is not as well served II othen. They address
iswcI that others do not." 133 Con,. Ree. 974' (1987); see also id., at 860 (H,
R. 293); id., at 3300 (H. R. 1090); id., It 13742-1374' (S. 1177).

1126 See CoDU11etCe, JUltieo, State, the Judiciary, and Related Agenciet
Appropriationa tor FiiW Vear 1988: Hcarinll on H. R. 2763 belore a
Subcommittee of the Senate Committee on Appropriations, l00th Con•., 1st Sesl.
(1987).

n27 See FCC Authorization: Hearing before the Subcommittee on Communicationa
of the Senate Committee on Commerce. Sdence, and Transportation, lOOth Con,.,
1st SUI.• 55 (1987); FCC and NTIA Authorizatioaa: Hearings on H. It 24'72 befo~

the Subcommittee aD Telecxmumuucadons and Finance of the Houae Committee on
Bnerty aDd Conunm:e, lOOth Cang., 1st Sen., 130-131,111·212 (1987). [**561

018 See BroadcmtiDllmprovementl Act of 1987: Hearinp on S. 1277 before the
Subcom'Uiuee on CommUDicationa of the Senate Committee on Commerce. Science, and
Tramportation, 100th CODI.• 1st Sell., 51 (1987).

• ••••• • -End FootnoteS- .

[·518] Ultimately, Con... cho. to employ its appropriatiolll power to
keep the FCC'. minority ownership policies in place for dscal year 1988. n29
See supra. at 560. The Repon of the oriainating Committee on Appropriations
explaiDed: "The Collpll hal expl'Cllld its IUppon for suc;h policies
[···472] in tho .,.. and hal tound that promotin, divenity ofownerthip of
broadcut prupertiII satiIft.. importlDt publlc policy goal.. DiVInity of
ownenhip raultl in diversity of proJI'IIIUDiDI and improved service to minority
and woma audieDcoI." S. Rep. No. 100-182, p. 76 (1987). The Committee
recopized die contiauity ofcoqreuionaJ action in the field of minority
ownership poUGia, notinI that "[Hn approvtn. a tottery system Cor the
selection ofcertain broadcast licenlCCI, Congresa explicitly approved the UIe

ofprcferencea to promote minority and women ownership." Id., ["'71 at
76·77.

• • .. • .. • • • • • • • • • • • • ·Pootn.otel- • • • • • • • • • • • • • • • • •

a.29 Conps. did not simply direct a "kiDd of mental standstill, If Winter
Park. 277 u.s. App. D, C.• at 1~1. 873 F. 2d. at 364 (Williams, J., concurring
in pan di'MOUn, in pan), but rather in the appropriations legislation
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expreMeCt ita unqua1i1ieclaupport for the minority ownership policiel and
inatructecl the Commiuion in no UDcertain terma that in Conp.' Yin there wu
no need to stUdy the topic tUrther. Appropriationa Actl. like any other law••
are bind.U1, btcauH they are "paae(d] [by) both HOUIeI and ... lilDed by the
President." United States v. Munoz.Flora, 495 U.S. 385, 396 (1990); id., at 401
(STEVENS, J., coN:Unin, injudpat). See alaa United States v. Will, 449 U.S.
200,222 (1980); United State. v. Dickerson, 310 U.S. S~4, ~SS (1940).

• ••••••••••••••••End Footnote$- ••••••••••••••••

Coqreu hu twice exteDded the prohibition on the UII ofappropriated .
("S8] ftmdI to mocli1) or repeal minority oWDerlhip polici. nJO aDd hal
continued to focuI upon the issue. Por lumple, in the debate OD the ftlCa1
year 198911gillation, Senator Hollinp, chair otboth the authorizin, committee
and the appropriationllUbcomm1ttee for the FCC, praented to the Senate a
IUIDDWy of a lww l~" report prepued by the Conareuional aeaeatcb Service
(CRS), entiUed. Minority ['579] BroBut Station Ownership and Broadwt
Prolfl11Ul\1Ol: II There a NexuI? The study, Senator Holliqs reported, "clearly
dC11lODltratea that minority ownership ofbroadca.st stltiODt dOlI increue the
divenity of viewpoints presented over the airwaves." 134 Coni. Ret. 1898%
(1988).

• • • .. • • .. • • • • • • • • . • •FootJ1.otel. • . • • • • • • ~ III .. .. • • • • •

030 See Dtputmenu of Commerce, 1UJtict. anct State, the Judiciary and
Related Apacies Appropriations Act, 1989, Pub. L. 100-4'9, lOZ Stat. Z216;
Deputmlllta of Commerce, ]ultice, and State, theludiciary and Related Agenc:ill
AppropriatlODI Act. 1990, Pub. L. 101.162. 103 Stat. 1020.

• •••••••••••••• • -:End FootrtO~· ••••••••••••••••

AJ revealed by the bilCOrica1 evolution ofcurrent (·'~9) federal policy,
both Conpeu and the Commillion have concluded that the minority ownership
prosrams are critica11DC1D1 of promotinl broadcast diversity. We must give
areat weiaht to their joint determination.

c
The jlldplllt that then 1. a link between expanded minority ownership and

broadcut clivenity cloa DOt rat 011 impermiuible Itet1Otypiq. Coqreuional
policy don not UIUIDI that in every CIM minority ownership and manapment
willlcad to more minority -oriCllted programming or to the expression ofa
<1iacrete " minority viewpoi1U'l on the atrw",.. Neither does it pretend that
all prolflJDJDinl that appeall to minority audiences can be labeled " minority
programmjns" or that programmina that might be detcribcd u "minorityll doa
not appal to nonminoriti... Rather, both ConpelS and the FCC maintain limply
that cxpudecl miDority ownership ofbl'Oldcut outlets will, in the I.IRPte,
result in greater broadcut divenity. A broadcastin. indultry with
repreeentative minority participation will produce more variation and
divenity than will OM whOle ownership il c1rawn from a single racially and



ethnica11y homoleneou. group. The predictive juclamcnt about the overall result
["""60) of minority cnuy into broadcastin, is not a rllid 8$$Utnption about
how minority ownen will behave in every case but rather i. akin to I1J5ticeJ
Powell's conelUliOI1 in Bakke that pter admiuion of minorities would
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contribute, on awrap, "to the 'robust exchange otideu.'" 438 U.S., at 313.
To be [···473J lure, there il no ironclad guarantee that each minority
owner will contribute to diveraity. But neither was there an [*'80]
assurance in Bakke that minority studenta would interact with nonminority
.tucientJ or that the particWar minority students admitted would have typical
or distinct" minority" viewpointJ. See id., at 312 (opinion ofPowell,1.)
(nolin, only that educatiOQl1 excellence il "widely be1lcYed to be promotecl bY a
diverse student body") (emphasis added); id.• at 313. n. 48 ("'In the nature of
thin... it i. hard to know how, and when, and even it, tlU. informal "leaminl
through diVInity" actually ~UtlI") (citation omitted).

Althoup allation owntrIll'I JUicled to some extent by market demand in
their proJlammiq dedliODJ. Congrea. and the Commission havo ("""61]
determined that there may be imponant differences between the broadeatin,
prac:tic;ea of minoritY owners anci those of their nonminority COWlterpartl.
Thi. jwiplClDt •• and the conclusion that thore il a nexus between minority
ownership and broacicalting divenity .. i. corroborattel by a holt of empirical
evidence. n31 Evidence [*'81] mueatJ that an owner's minority ,tatul
intlucneol the selection of topiCi for new. COVIrap and the pflleDtation of
editorial viewpoint, eapecially on matten ofparticular concern to
minoritiot. u[M]inority ownerthip don appeltto have specitlc impact on the
presentation of minority imapt in local news." n32 inasmuch u
minoritY -owned ltationa tend to c1tYote I'l\Ofe news time to topiCi of minority
interelt and. to avoid. racial and. ethnic aterootypel in poruaytng minorities.
n33 [...·474) In addition. stud.iea show that a minority owner is more

likely to employ minorities in managerial aDd other tmportant roles (·~82)

where they can have an impact on station policies. 034 If the PCC', equal
employment poUci. "elllU1'e that ... liceILIeCI' programminJ fairly ret1ect1
the taIteI aDd viewpoiDlI of minority IJ'OUPI." NAACP v. FPC. 42' U.S., at 670,
n. 7, ["62) it il di1!cult to deny that minority -owned statiOI1l that
follow IUds employment pollet. on their own will also contribute to diversity.
Whil, we are UDder DO illusion that members ofa particu1at minority IfOUP
share some cohellve. collective viewpoint. w. believe it a legitimate inference
for Coqreu and Ibe ConuniMion to draw that as more minortUca pin ownership
and polieymakin. rol.. U1 the media. varyina pe1'lpective. will be more fairly
representec1 on the airwave.. The policies are chua a product of "'analystII"
rather than r*~83J a Itlstereotyped reaction'" based on "'[h]abit.'"
Fullilove, 448 U.S., at '34. n. 4 (STEVENS, 1.. dissenting) (citation omitted).

. • • • .. • • • • • • • • • • • . .Pootnotes- • II •• - .

n31 For example, the CRS analyzed data from lOme 8.720 FCC·licensed radio and
television stations and found a stron, correlation between minority ownenhip
and divenity ofproaramnuna. See CRS, Minority Broadcast Station Ownenhip



and Broadcut ProlfMUt1ing: Is There a Nexus? (June 29, 1988). While only 20
perctnt of ltatioDi with no Afro-American ownership reSl)Onded that they
attempted to direct programmin. at Afro-American audiencea, 65 percent of
statioaa with Afro-American ownership reported that they CUd so. See id,. at
13. Only 10 pm:ent of IcaUona without Hiapanic ownership stated that they
tataeted prcpammin, at HilpUlic audtencel, while 59 percent of station, with
HisplDic owncnl8id they did. See id., at 13. 15. The CRS concluded:
"(Aln argument can be ma4e that FCC policiet that enhanc8d. minority ...
station ownenhip may have relUitid in marc minOrity and other audiell~
tarptec1 propammina. To the desree that iocreuina minority prolJ'lllUlllng
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8crOil audienco market. i. conaidered addin, to proanmmins d!veraity, then,
based on the FCC 1UtVC)' data. an uJUD10nt cu be macle that the FCC preference
pollcici contrlbutld, in turn, to proJl'lllllft'iaI 4iversity. II Id., al cover PIge.

Other surveys $upport the FCC'. determination that there is a nexus between
ownel'lhip aa.d proarunmiDa. A University of WilCX)nsin st\Ic1y found that
Ah-American-owned, Afro-American-oriented racUo ltations have more diverse
playliJU than white-owned, Atro-American-oriented stationa. See J, Jeter. A
Comparative Analysis of the Propammin, Practices ofB1ack~ned Blac:lc-Qricnte4
Radio StatioDi and White-Owned Black..Qriented Radio Statioaa130. 139 (1981)
(University of Wiaconain-MadilOll). See allO M Spitzer. JustifYing Minority
Pre!erenceI in Broadc:uUq. CalifonrllIDltitutc ofTechnology Workin, Paper
No. 718, pp. 19-29 (Marc:h 1990) (explainin, why minority statui of OWt\er might
attect prolfllDD1inl behavior). [··~3J

032 Fife, The Imp8Qt of Minority Ownenhip Ot\ Minority !maps in LoW TV
Newt, in ComalUDicationa: AKey to !coDomic and Political Change. Selected
ProccecUnp from the 15th Annual Howard Univenity Communicationa Conference 113
(1986) (1Ul'VI)' of four StaDdar4 Metropolitan SWiItic:a1 Areal); .. 81so M
Fife, The Impact of MiDority Ownmhip On Broadcut News Content: A
Multi-Market Study '2 (June 1986) (report submitted to National Association of
Broadcaltetl).

n33 For example, a UnivCt'lity ofManachUMttI at BOlton survey of 3,000
local BOItOD DeWlltorin found a ltatildcally lipi1!cant dift'erence in the
treatment ofeventI, depend.iniOIl Cbe race of ownenhip. See K. Johnson. Media
I.rnapa ofBoltoDt

• BlKk CommWlity 16-29 (1an. 28, 1987) (William Monroe Trotter
InsUMe). Ac:omparilOn between AD A1M-American-owned television station and
a white-0wDe4 stlllOD in Detroit QOnc1ucled that "the overall mix of topic and
location coverage between tho two swiona is atati.tic:aUy di1ferent, and with
irs maher uae atblacb in newsmaker roln and ita hi,her c:overl,e of i""" of
racialliJni1lcance, {the A!ro-Ameri<:an-owned Itation's] content don represent
a <Wl'erent pel'lptCtive on n.tW1 than [that of the white-ownea station}." M.
Fife. The Impact of Minority OwDersbip On Broadcast Program Content: A case
Stu4y of WGPR,-TV. Local News Content, Report to the National ASIOdation of
Broade:uterl, Offtco afReleareh and Plannins 4~ (Sept. 1979), S. also It
Wo1se1ey, The Black Prell, U,S.A. 34, 11 (2d ed. 1990) (documenting importanCe
of minority ownership). ["64]



n34 Afro-American-owned radio stations, for example. have hired
Afro-AmeriCIDI in top manapment anc1 other imponant job catel0riel at tar
higher rateS than have white-owned statiOIll. even thOle with
Afro-Ameri~oOrieDted tormlta. The same hal been true of HispaniC lUring at
Hispanic.awnoclltationa. compared to Anilo-owned ItltiODl with Sptnish-laneuaF
farmata. See Honi" RelatiOnahipl Among BEO. Propm Semce. and Minority
Ownenhip itt Broadcut R.e,wation, in Proceedin,1 from the Tenth Annual
TelecommunlcatioDi Po~ Relearch Conf,r,nct 88-89 (0. Gandy, P. Espinoza, et

1. Ordover edI. 1983). AI at September 1986, baitof the 14 Aft'o-American or
HiJpanic pnen1 !DII1ap!I at TV stations in the United Stat. worked at
minority -owned or controUoclltatioDS. See Natioual AslOCiation of

BroadQUtm, Minority Broadcutin. Facti 9-10, "-,, (Sept. 1916). In 1981,
13 of the l' Spanish-Ianauap ractio stationl in the United Swea owned by
Hispanica a1IO lwl a ~ority of Hispanica in manapment poaitiODJ, while only a
third ofAnalo-owned Spani.h-lIJ1lUlP ltadonl hid a ~ority of HitpllDie
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manapn, and 42 percent of the Anglo-owned Spamlh-Ianpap .tationa had no
Hi5pan1c manqera at aU. See Scbement et Sinal.ton, The Onus of Minority
Ownership: PCC Polley and Spanish.LanJuqe Radio, 311. Communication 78,80-81
(1981). see generally lobDJon, supn. at ~ ("Many observers qree that the ..
•inlle Jar_ reason for the netwOrkI' poor coveraae of racial new. il rela.
ta the rac1al makeup of tM net\Wru' own ItI1fIU); Wimmer. supra n. 2, at
426-421 ("[M]inority-owned broadcalt outlell tend to hire more minority
employCCl. . .. A policy of minority ownership could,. over time, lead to a
arowth in miDOrity employmtllt, which bat becIl sbowD to prodUQC
minority -relpOuve propanunina") (footDOtel omittec1).

• - • - • - - ••• - • - ••• -Bnd Footnot.. - •• - • - •••• - ••• - -

Out euea demoDttrate that the re&lOning employed by the Commillion aDd
COnpl' i. permilsible. We have recopized. for example, that the
fair-crou-sec:tion requirement of the Sixth Amendment folbids the exclusion of
groups on the bull 01 (···47!] IUcb characteriltics u race and gender ft'om
ajury vtDiro bocauIe "(w]id1out that requirement, the State~ draw up jury
liatIln such manner u to produce • pool of pl'Olpective jurors
dilproportiODItIly ill cliJpoIed toMrdI one or all ct..... of defendants. and
thua mere likely to yield petit juria with .imilar disposition. • Holland v.
Winoil, 493 U.S. 474,480-481 (1990). It is a .ma11Itep from tbillo.ic to
the conclUlioa that includina minoritla in the elecuomagnetlc spectrUm will
be more likeJy to produce a "fair emu _dOll" of diverse conte4l Ct. Dute4
v. Miuouri, 439 U.S. 357, 358.359, 363-364 (1979); Taylor v. Lowaiana, 419
U.S. '22, '31-'33 (197". nH In addition. many ofour votin, riptJ calli
operate on the auumption that minorities have particular viewpolncalDd
intortlU worthy of protection. We [··661 have hel4, for example, that in
lIfeauardiDI the IIIeiYect.ive exerci.. of the eled:oral franchise'" by racial
minoritill, United Jewilh OrpnizatioDl ofWUUlJDlburSh, Inc. v. Carey, 430

U.S. 144, 1'9 (1977) (plurality opinion), quoUni Seer v. United States, 42'
U.S. 130, 141 (197~), "(t]he pennil.ible use of racial criteria i. not confined
to eliminating [*,84] the e~ectl of pall cliscriminatory districtini or



apportionment." 430 U.S., at 161. Rather, a State subject to @5 of the Voting
Rights Act of 1965, 79 Stat 439," amended, 42 tJ. S. C. @ 1973c. may
"deliberately creat(.] or preserv[e] black ~orities in panicular districts in
order to onmre that itt reapportionment plan compUe. with @ 'M; •neither the
Founeenth Dor the Fifteenth Amendment mandates any per Ie rule against using
radal !a,ton in di&tri~ and apportionmont. II 430 U.S.• at 161 .

• • • • • • • • •• • • • •• • • •Footnot .

nJ' See alao Peters v. Kiif, 407 U.S. 493, ~03.~04 (1972) (opinion of
MARSHALL, I.) ("[W]e are unwillin. to make the wumption that the exclusion of:.
Negroel hal relevance only for issues involvin, race. When any larae and
identifiable teameR! of the community is excluded from jury service, the etrect
is to remove from the jury room qualities of human nature anc1 varieties of human
experiCftCle, the range afwhi.ch i. unknown and perhapi unknowable. It Is not
neceswy to wwne that the excludecl group will collliltently vote U a ~lu. in
order to conclude. u we do, tbat its excluaion deprives the jury of a
pc~ve on human events that may hllve un~lIapected Importance in any case
that may be presented").
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•.•.•••• • •••••• • -End Pootnotes- ••••.•....•.••..
(**67)

D

We find that the minority ownmhip policies are in other relevant respectJ
subatIDtially rclatcd to the 1011 of promotinl braadcut diversity. First, the
CommilliOllldopted and CoDlflll eDdDned millOrity ownership preferences only
after loqltudy and palnmk1n, conaidcratioft orall available altematives.
See Fullilove. 441 U.S., at 463-461 (opinion ofBurpr. C. 1.); id., at 511
(Powell, I. t conQUl'iDl>. For many yean, the PCC attempted to encourage
divenity ofpropammina content without consideration of the race of station
OWDm. 036 When it [·.··.,61 fint addreIled the issue, in a 1946 (·58!]
repon eDutled Public Senic:l ReIponaibillty ofBroadcast Licenteea (Blue
Book), the CommiaiOD stated tbat altlloup lieenHe' bore primary relpOnsibiliLY
for proJrD..met, "[i]D ll1Uin. aDd in renewing the licenses ofbroadcalt
statioDl, the ComminiOIl [would) give particular consideration to four program
service t.cton nlcwDt CO the public inteRat." Id., at 5$. n37 In 1960, the
CommiuiOll ..tenet coune IOmlWbat, announcin, that "the principal ingredient of
the Uceuee'. ObUptiOD to operate hi. ["68] station in the public
interest i. the dilipnt, poative IDd col1uDuina effort . . . to discover and
tU.tml the tutu, needI. aDd desires of his community or service area. for
broack:ut service. II Network Prosrammi1ls Inquiry, Report and Statement ofPoHcy,
25 Fed. Rei. 7295 (1960). Licel1letl were advised that they could meet this
obliptiOD in two ways: by canvassina memben of the listeninJ public who c:ould
receive the statioa41siJDll, and by meetilll with "leaders in community life ..
. and othera who beIpeak the intereltl which make up the conununity." Id., at
7296.



· . ~ "•....•....•. •.Footnotes- . - •..•....•••.•..

n36 The Commiasion hal eschewe4 direct fedetl1 control over cliscrete
proaramminl dccWon. by radio and television Ititiolli. See, c. g., Network
ProlflDUllil1l Inquiry, Report and Statement ofPoUcy, 2.! Fed. Rei. 7293 (1960)
("(Wlhil. the Commiuiotl may inquire ollic:eDleel what they have c10ne to
determine the needl of the i;Qnunuuity they proPOIC to serve, the Commillion lUy
not impo.. upon them ita private notioM ofwhat the public: ought co hear"), In
order to 0I1I\l1't diveraity b)' mana ofadministrative c1ecree, the Commillion
would have been required to familiarize iuetfwith the needI of ever)' community
and to moDitor the broadcast content of every atation. Sutb a Kbeme likely
would. have preMnted insurmountable praWca1 difDc:u1dll, in llpt of the
thouJanda ofbroadcut outlets in the United Stata and the myriad local
vll'iatiODI in au4ien~ tastes aDd lntenltl. Bven were IUch an ambitioua policy
of central pllDlliq feuible, it would have I'Iiaed "lII'ioua Pim Amendment
illUe." it it denied a broIdcIIter the ability to "cany a particular ProllUl or
to publi,h hi' own viewa." if it rtaked. "!CMI'DDleot censorship of a particular
proaram," or if it led to "the dell! aowmment view I10minating public
broack:utilll." Red Lion BroackaitiDI Co. y, FCC. 39! U.S. 367. 396 (1969); cf.
pce v. 8andcn Bl'Other1 Radio Statton, 309 U.S. 470, 475 (1940). The Commisaion.
with tile appruval oftht. Coun, has theretbnt "avoid[edJ wmeceswy
reatrictiOlll oa liceDlee cUlCretion" and hal interpreted the Communication. Act
of 1934 U "Ieek[ing) to p~rvt journalistic dilCredon while promotiq the
U1ten111 ohhe UNniq public." FCC v. WNCN Listeners Guild, 4'0 U.S. .582,
~96 (1981). [$$69)
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037 One~r wu the extent to whicb a station carried prolfll'Dl unspouorecl
by commercial aclverti..durilll houra "whea the public i.awake and Uatenin,...
Blue Book "·'6. The CoDlllliuion believed that this would expand diversity by
permittiDl tbe broadcuc of leu popular proll'lIDI that would appeal to
pardcu1ar tutes and iDtereitl in the liltWqauclienc:e that mistu otbtrwi.
go WlItIVed. Sec iel, at 12. Second, the Commiaion called tor local live
propaml to cncowap 10Q1 Mit-expres.ion. See id., at 56. Third. the
Commiaion expecUlcl "pro....m(mJq] devotid to the cUacuuion of public ilSUes. 11

Ibid. The tmal factor WII the amown of advenilina aired by tbe licemee.
Ibid.

. ··~ ••••••• •••• ••BftdFOMftM~················

By the late 1960'.. it JwI become obvious that thae eft'ortJ had tailed to
produce .utllcilftl diVInity in prosrammiDa. The Kerner Commiuion, for
example, wamed that the varioua [·'86) elemeAta of the media "have not
commwlicatccl to whites a fee11D, for the cUtftculties and trultratJOftl ofbein,
a Nep in the United States. They have DOt.hown UDderstaDdina or appreciation
ol- and thu. [··70) have not COl'MlUDiClted - a sense of NfIl'O culture,
thoupt, or hiltory. . . . The world that te1evilion and newspapers otter to
their black audience i. almOit toea1ly white .... I. Repon of the National
Adviaory eomnuaaioD on Civil Disorders 210 (1968). In responae, the Commillion
promulpted equa1employment opportunity [."477] regulations, sec supra, at
5'4.'~!, and formal "ucenainmcnt" rut.. requiring a broadcaster IS a c:onclition



of Ucenae "to uc:ertain the probleml, needI~ intel'Cltl of the resic1enta of
hi. community of licen.. and other areaa he undertakes to serve," and tos~
"what broadtut matter he propo... to meet those problCDUl, needl and intereatJ. ~
Primer on AJcertainment of Community Problema by Bl'OIdeut AppUcanta, 27 F. C.
C. 2d 6'0, 682 (1971). n38 The CommJ.IiOD explained that althoup it recognized
there WB' "no smile anmer for al1statioUl.M it expected each licenaec to
cIevote a "'siFriftcant proportion'" of a .tation'. proJr'l!llDUnS to community
ccncel"Dt. Id., at 686 (Citat.l.OD omitted). n39 The Commillion t·~87]

cxpra.ly included" minority and ethnic 1fOUPt" u selments of the [U71)
commUDily that Uoenseea were expected to QODtU1t. See, e. I., Alcertainmcnt of
CommW1ity ProbIIlDl by Broadc:ut AppUcantI, 57 P. C. C. 2d 418, 419, 442 (1976);
AartaiDmeDt of CommUDity Problema by Noncommercial Educ::ational Broadcut
AppliCIDtI, '4 F. C. C. 2d 766, 767. 775, 716 (197$). !hi FCC held that I
brOidcalter'. failure to ucenain and aerve the needJ of lizable miDority
JI'OUPI in ill Mn'ice area wo, in Itlelf, • failure of Uc:eDIII reIpOJlIibiUty
roprdlea of Iny intent to diacrtminate aa4 WU IlI&fftcieDt poua4 for the
nonreuM1 of aUcenae. See, e. g.. Chapman Radio anc1 Televi.ioQ Co., 24 F. C.
C. 2d 282,286 (1970). The Comminion obIelwd that "[t]he problems of
minorities DlUIt be taken into ~uidcraUoD by broadc:alten in plaMiDJ their

ptOJIUllCbedulea to meet the needa and intel'lltl of the communiti. they are
liceDMd to senre." TlmI·Lite Broadcut, Inc., 33 F. C. C. 24 1081, 1093 (1912);
see a1Io MahoDing Valley Broadwtinl Corp., 39 P. C. C. 2d '2,58 (1912); WKSN
Bl'OIdc:utLq Corp.• 30 P. C. C. 2<19511, 970 (1971). [··72) Pursuant to WI
policy, for example. the Commi..ion refuIccl to renew liceDall for eight
educatioaaJ ltatioUl in Alabama and denied an app1icatiOlllor a eonltrU~on

permit tor I ninth. 111 on thllfOUDd that me licw. "did not take the
trouble to inform itself of me needI aoci interoltl of a minority IfOUP
cOUiItiq of30 percent of the population of tho Stlte of Alabama" and that
sucb a failure wu "funclamentally iJTeQODOi1able with the oblipttODl which the
CollllDWlicatiaN Act pUt upon thoR who receive authorizations to UN the
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airwavCl. II Alabama EducatioDll Televilion Comm'n, SO P. C. C. 2d 461,
[·"478) 472,473 (197'), citilll Red Lion Broadcaltin. Co. v. PCC, 39' U.S.
367 (1969). Tbt Commiuian', ucenaiament policy wu not static~ in order to
fIcillwe appli.mn of the ucertlinment reqwemtnt, the Commillion deviled
I community 1eIdIrcbecldilt consiltift. (·'88] of 19 group. and iDltitutioDl
colDlDOD11lbu11d in local Q01IUDuniti., _ 57 P. C. C. 2d. at 418-419, and it
continued to eouider improvement. to the ucertaiDment system. See. e. I.,
Amendment 01 Primm on [*11731 Ascertainment of Community Problema by
Commercial BrOIdcalt Renewal Applicantl aod Noncommercial Educational Broack:ast
Applicants, Permittees and Li.ceDlell, 47 R.a<1io Rea. 2d (PelF) 189 (19110).

• • • • . • • • • • • • • • • • • -Footnota- • • ..

n38 The COIDIDiaIiOIl also deviled policies to guard apiDst dilCrimination in
proJl'llD'UDing. Por example, it determined that "arbitrar{y] re&s(al] to preMllt
memben ofan ethnic: IfOUP, or their views" in programmin" or rcfuaI to
pretent members of auch groupa"in intepated sltuationJ \\ith members of other
JrOUPI," would conatitute a sround tor license nonrenewal. Citizena
CommunicatioDi Center, 2~ F. C. C. 2470'. 707 (1970).



n39 In additlcm., the Commillion developed nonentertainment awdelines, which
called for broIdc:uten to devote a certain percental' of their prcpammin, to
ncnentertaiDmeDt JUbjeeu such as news, public aiftirs. pubUc lemce
IMOUDCementl, and other topica. See WNCN Listeners Guild, supra. at '98·'99,
n. 41; Revilion ofProarammin. and Commercialization PcUcie., Ascertainment
Requirementl, and Program Lo, Requirements for Commercial Television Stations,
98 P. C. C. 2d 1076, 1078 (1984) (hereinafter Dert,wation of Televi.ion);
DercsuJation ofRadio, 84 P. C. C. 2d 968, 975 (1981). Applicant.' ProposiZlllcu
than the guideli4e amounts of nonentertainment propamming could not have their
applicatioDl routinely proceued by the Commiuion sta1f, rather, such
app1icatioDl were brouJht to the attention of the Commillion itself.

• • • • • • • • • • • • • • • • -End Pootnote .

By 1978, however, the CommiuloD had dlterminecl that even these etfons at
infiUCDCiq broadcut conteDt were not effectiVCl means of pnet'lllin, adequate
propammil1' diversity. The FCC noted that "{w}hi1e the broadcutin, inclultry
hu on the whole responded potitively to its uc:ertainmel1t oblillUons and has
made Ii_cut strides in its employment practices, we are compelled. to
observe that the view. at racial minoritiea continue to be inadequately
repraented in tho broldcut: medii. II Minority Ownership Statement, 68 P. C. C.
2d, at 980 (footnoteI omitted). As support, the Commillion cited a report by
the UDited Statel Coauniaion on Civil Riglul, which found that mlnoriti.. "are
UDdempraeDted on Detwork clralDatic telcvilion prolJ'UOllDd on the network
newa. When they do appear they are freqUllltly IeII\ in token or stereotyped
roJcI. N WiDdow Dreuiq on the Set 3 (Aug. 1977). The Commillion concludecl that
Rdapililhe imporwa of our equal employnleAt oppomuuly rWOI aDd
asc:ertaiDmIDt policies in UlW'iDg diversity ofproJllIDDlina it appean that
additicmal maIIlJ'II are DeCIIIItY and appropriate. In thi. reprd, the
CommiaiOll beUevei that [--75J ownenhip ofbroadcul facUlties by
minoriCi.. i. IDOtber stJlUftcut way of foIterina the incllwon of minority

view. in the area afproJl'lmmin.." 61 P. C. C. 2d, at 981~ see .11D CommiAion
Policy Jleprding Advancement of Minority OWner.hip in Broadcastin,. 92 P. C.PAGB 31
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C. 2cl849, 850 (1912) ("[I]tbec:ame apparent tbat in order to broaden minority
votcc. and IpIJenI of influence oyer the airwaves. additional [*"9)
meuurtI were DClCDII8lY" beyond the equal employment and BKertainment rulea).
n40

••••••••••••••••• ·Footnote:t- - ••

n40 The Commillion recently eliminated ill aacenainment policies for
commercial radio and television lWlona, topthcr with its nOlW\tenainment
programmiq guidelin... See Deregulation ofRadio, supra. at 975·999,
reconsideration de1Ued, 87 F. C. C. 2d 797 (1981), mid on other grouDda sub
110m. 0fIl0e of Communication of the United Church olChrilt v. FCC, 221 U.S.
App. D. C. 8, 707 F. 2d 1413 (1983); DerepJadon of Tclcvision, supra, at
1096·1101, l'OQODSid&ration denied. 104 F. C. C. 2d 358 (1986), remanded on other
groundJ lub nom. Action for Children's Television v. FCC, 261 U.S. App. D. C.
253,821 F. 2d 741 (1987). The Comminion found that the llS(;ertainment rules



•

impotccllipiACIIlt butdel1l on licensees without producin, corresponding
benefits in terms of respoDliveness to communit)' i.lUII. See 98 F. C. C. 2e1. at
1098 ("Atcertaimnent proc:edW'Cs . . . were intenclecl u • means at ensuring that
UCCDlMI actively diIcovered the problems. neeclland illUel !acin, their
communitiet . . . . Yet, we have no evidence that the.. procedURI have had
such an e1fect1l) (footnote omitted).

• • • • • ••• • - - - - - - - -End Footnctel- - - ••••• - ••••••••
{"'761

In tbon, the CommiUiOD established minority ownership preferenea only
after 10111 experience demoDitrateel that race-neutral meanl could not produce
adequate (···419) broadcutina dlvmity. n41 The FCC did not act
preoipiweJ.y in cIIvi'ina the prolJ'lDll we uphold today; to the contnry, the
Commlilion undertook thoroup ev1luaUolll or Itl policies three Umet •• in
1960, 1971, and 197••• 1)fforeldoptina the minority ownenIUp pfOll'llDJ. n42
In enclol'ling the [·"480] minority ownenhip [·~90] preferences,
Conll'lU aareect with the Commillion', ......ment that raGe-neutral alternatives
bad failed to achieve the neceaary prolflDlIDJng diversiey. n43

. • . . . • • • • • . - ~ • • • . .FootnoteI- • • • • • • • • • • • • • • • • •

1141 AJthouab the CommilliQn hu concluded that "the IfOWth 01 traditional
broadcast facilities" and lithe development of new electronic iDformaUon
tochDoloatee" have rendered lithe faimea doctri1se UDIlKeIIIlY," Report
Concemiaa the Oeneral Faimal Docuine ObUptions ofBraadcalt Licen..... 102
F. C. C. 2d 143, 197 (19"), the Cornmiuion hal not made *h • flDdini with
relpeel to itl minority ownenhip policies. To the contrary, the Commiuion
hal oxprtII1y noted that itl dectlton 10 !broPle the faimeu doctrine doeI not
in itl view call into qUlltion itl "re,wationl delipod 10 promote diVinity."
Syt'IICUIe Peace Council (Reconliderauon), 3 F. C, C. R.cd 203~. 2041, n. 56
(1988). ["77]

042 ruSTICE O'CONNOR. offen few nee-neutral alternatives to the policies
that tho FCC has already employed ancl found wantiq. She insists that "[tlhe
PCC could cUrect1y advlllCl its interelt by requiriD. licensees to provide
proaummj"1 that the FCC believea would add to diversity. " Polt, It 622. But
the CommiuioD'. eftOrts to use the ascertainment policy to determine the
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programmiq needs ofeach community and the ~mparativ. licenain, proc:edure to
provide liCCllleu inc:entiVCI to adclreu their programmin. to these needl met
with failure. A system ofFCC-mandatee! "cUverse" Programmiftl would have
suffencl the AmI fate, while inuoducinl new problema aa well. See n. 36,
supra.

JUSTICE O'CONNOR'. proposal that "[t]he FCC ... evaluate applicants upon
their ability to provide, and commitment to otrer, whatever programmin. the FCC
believes would rcflCQt underrepreaented viewpointl." poet, at 623, similarly
ignores the practical diftlcultiCi in determining the "underrepresented
viewpointI" of each community. In addition.. JUSTICE O'CONNOR'. propoll1 il in



tension with her own view of equal protection. On the one hand. she criticizes
the Commiuion for !ailin, to d~'elop specific definitiona of" minority
vi=wpointa" 10 that it might implement her suggestion. Ibid.; see allO posl, at
629 (notin, that the PCC hal declined to idcn~ "any particular deft~icn~ in
the viewpoints QOnWned in the bl'Oldcut apectnUn") (emphasi. added). On the
other hand. .b. implies that any Nch eftbrt would violate equal prot=tion
principlel, which she interprets AI prohibiting the PCC from "identi~ng what
conltilulel a 'Blade viewpoint,' aft 'Asian viewpoint,' an 'Arab viowpoint,' and
so on (and) determininl which viewpoints are underrepresented." Post. at 61'.
In this light, JUSTICE O'CONNOR should perceive as a virtue rather than a vice
the FCC', decision to enhance broadcast diversity by meant of the minority
ownel'lhip policiCi rather than by deftninl a spcciftc "Black" or IIAlian"
viewpoint.

JUSTICB O'CONNOR. maintaina that the PCC should have experimented with
"(r]~neutral ftnancia1 and informational meuurea.1I poll, at 623, in order to
promote minority ownership. nUl SugcatiOD i. 10 valUl that it il difncult
to evaluate. In any cue, both Congnu, see supra, at 574 (desc:ribin.
minority ftnm::ing fund that would have ~mpanicd. lottery system), and the

Commilsion conaidered IttPI to addreu directly financial and informationalC
barnett to minority ownenlUp. After the Minority Ownership Talk Force
identified the requirement that U,el1letl demonstrate the availability of
su1ftcicnt fundi to construct and operate a .tation for one year. see
Ultravision Broadcaltinl Co., 1 F. C. C. 2d '44, '47 (1965), a.s an obstacle to
minority ownership, ... Taak Force Report 11-12, that requiremtnl was

sublequently reduced to three moow. See financial Qualiflcati011l Standards,
72 F. C. C. 2d 784 (1919) (televisioo applicantl)~ PiDanciaJ Qualiftcationl for
Aural Applicant!, 69 F. C. C. 2d 407,407-408 (1978) (radio appllcantl). In
addition, the Commi.sion noted tbat miaority broadcutera are eUSible for
allistancc from the Small Businell Administration and other federal apnciea.
See Talk Force Report 17-22. The Commillion also disllminated information about
potential minority buyer. ofbroackalt properties. See. e. g., FCC
EEo- Minority £nterpri. Division. Minority Ownership of Broadl:alt
Faci1itiea: AReport 8.9 (Dec. 1979). Despite these nee-neutral initiatives,
the Commillion coQC1ud.ed in 1981 that the "'dearth of minority ownership' in
the telecotD1'Q\Ulicatiou industry" remained a matter of "serious conc:ern. I'

Commillion Policy aeprcling Advancement of MinoritY Ownership in BroadcastinJ,
92 F. C. C. 2d 849,852 (1982).

The Commillion bu continued. to employ race-neutrll means of promotin.
broadcut divenity. For example, it hal worked to expand the Dumber of
broadcast outllts within workable technolopcallimitl, see. e g,
Implementation ofBC Docket No. 80-90 To Increase AvailabilitY of FM Broadcast
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Alsignments, 100 F. C. C. 2d 1332 (1985), to develop strict cross-owllenhip
Ma, see n. 16, supra, and to encourap iaue-orlcnted prosrammin. by
recognizina I Uceuee', obligation to present prolfl111JDing responaive to lllUll
facing the community of license. Sec, c. g., Dere,wation of Television. 104 P.
C. C. 2ei. at 359~ Deregulation ofRadio, 84 F. C. C. 2d, at 982·983. The
Commission hu nonethele.. concluded that these efforts cannot sub.titute for



itl minority ownenhip policies. See, e. g., id., at 917. ["78J J

n43 Congress followecl clo"ly the CommiHion's eftbrts to incrcue
programmin, diveraity, see I\1PfI, at '72·579, lncludin. the development of the
ucerta1nment poU<:y. See, e. g., S. Rep. No. 93·1190, pp. 6·7 (1974);
Broadeut LiccnH Renewal Act: HearinIs on S. 16 ct ai. before the Subcommittee
on Communication. althe Senate COmmittee OD Commerce, 93d Con,., 2d Sel's,. pt.
1. p. 153 (1974) (testimony of Sen. Scott); lel., at 6' (teatimony of Rep. Brown).
CongreSl heard tlltimony from the chief of the Commiuion'. Mal. Media Bureau
that the ucertainment rules were "seriously flawed" because they "became hiih!y
ritualiltig and created unproduwve unseemly Iquabbling over adminilUltive
trivia." Broadcut R.ellU1ation and Station Owncnhip: Hearinp aD H. II 6122 and
H. 1l 6134 before the Suboommittee OD TelecommunicatiODl, ConlUmtf Protection,
and Finance of the HOUle Committee on Bnerl)' and Commerce, 98th COD,., 2d Sen..
165 (1984). Other witneuel telti!ed that the minority OWfttrship polte!eI
wert adopted "only after apec:i11e ftndinp by the Commiuion that uc:ertainmmu
policiea, and equal opportunity rulee fell far ,hon of increuina minority
participation in proll'lJlUUin. and ownerahip." Minority Ownenhip of Broaclcalt
StatioDl: Hearing before the Subc:omminu on Communicationa of the Senate
Committee on Commerce, Science, and Transportation, LOllt Cong.. 1st Se••., p.
157 (1989) (testimony of 1. Clay Smith, Jr.• Natiollal Bar As~iation). In
enactinl the lottery statute, ConpH explained the "current comparative
hearln. procell- had failed to produce adequate programminl diversity and that
"(t]he policy ofencourqin, diventty ofinformatioD sources i. belt served ..
. by IlIUl'inI that minority and etMic grouP' that have been unable to acquire
any lipiftcant deF" ofmedia ownership are provided an increued opportunity
to do 10." H.ll Con!. Rep. No. 97.765, p. 43 (1982). Only in this way would
~ the American public [pin) acc:ell to a wider ciiversity of intormation sources."
Id.• at 45.

• • • • • • • • • • • • • • • • ·End Footnote.· ••••••••••••• - - •
["79)

[-591] Moreover, the considered naCUR of the Comminion'.judgment in
eelectilll the particular minority OWDel'lhip policiel at iaue today it
illustratecl by the faet that the Commission (-592] hal rljec:ted other types
of minority preferences. Por example, the Commiuion halltudieci but refulCcl
to unplement the more expauive alternative of setting uide certain frequenci..
for minority broadcuten. see Nilhttimc Operations on Clear Channels, 3 F.
C. C. Red 3~97, 3599·3600 (1988)~ Deletion of AM Acceptance Criteria, 102 P. C.
C. 2d 548, 553·55. (198~); Clear Channel BroadcastinJ, 78 F. C. C. 2ei 1345,
~DlideradOD denied, 83 F. C. C. 2d 216,218·219 (1980), attd sub nom.
Loyola UDiventtyv. PCC, 216 U.S. App. D. C. 403,670 F. 2d 1222 (1982). In
addition, in al'\l.liq released the clay after it adopted the comparative hearinl
credit and the diltrell sale preference, tho FCC declinecl to adopt a plan to
require lU-day advance public notice before a station could be sold, which had
been aclvocated on the ground ["SOl that it would ensure minorities a
chance to bid on ltationa that mi.ht otherwise be sold to industly inaiclen
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without ever comin, on the market. See 43 red. Reg. 24360 (1978), n44 Soon



afterward, the r·u481) CommiJaion rejeeted [*'93] other minority
ownerahip propol81s advanced by the Office of Telecommunication. Policy and
the Department of Commerce that souJht to revise the FCC's time brokcra,c,
multiple ownership, and other policies. n45

•••..•.•••••.••• . ·Footn.otes- .

n4" The propoaal wu withdrawn after vodteroua opposition tram broadcuten,
who maintainecl that I notJQe requirement "would crute it burden an stations by
cau,inl a signiftcut delay in the time it presently taku to sell a station"
and that it might require the di~losure ofconfidential financial information.
43 Fed. Rea. 24'61 (1978).

n4' See Public: Papers of the Presidents, supra n. 4, at 253; Petition for
ISSWlDce ofPoliey Statement or Notice of Inquiry by National
Telec:ommunicatiau and Information AdmiDJItI'IUCn. 69 P. C. C. 2d 1'91, 1593

(1978). The petition advanced such prapol8.ll al a b1aD1cet exemption for
minoritiel from~ .-e,oslin. Commission policies, such al a rule
restrictinl Ulipments of ItationJ by OWDert who had held their ItatioDi for
leu than three yean, .. 47 CPR@ 1.'97 (1978); multiple ownership regulationl
that precluded an owner frOm boldinl mon thaD one broadcut facility in a pvca
service that overlapped with another'. sipal, see id" @@ 73.35, 73.240, and
73.636; and the "Top '0" policy, which requirecl a showtng ofcompellina publie
interelt before the same owner wu allowed to acquire a third VHF or fourth
(either VHF or UHF) telcMlion ltltion in the 50 larplt television marketl.
The Commiuion rejected theIe propelill. on tho ground that while minoritiel
milht C1val~ for waivers on acue-by-eue basi., ablanket exception tor
minoritiel "would be inappropriate. ~ 69 F. C. C. 2d, at 1'97.

• • • • • • • • • • • • • • • • ·End Footnotes· ••••••••••••••••
[**81)

The miDority owuership poliCla,~re. are limed direQtly at the
barriers that minorities face in enteriq the bl'Oldcastin. ilU1U1try. The
Commiuion'. talk force identi1led 81 key facto... hamperin. the IfOwth at
minoril)' ownership a lack of ldequate~ina. paucity of information
re.ardina Uc:cnse availability. and bl'Ol'kut ine~enc:e. See Task Porce
Report 8·29; ActvilO1')' Committee on Alternall.ve Ftnandn. for Minority
Opportunitiu ill Tc1ec:ommunicationl, Final Repon, Stratqiu for Advancin,
Minority Ownership OpportunlUCI 25·30 (May 1982). The Commission as.iIDed a
prcfc~ to minority ItItUI In the comparative licensing proc:eedin••
reasoniq tbIt MIl 8Jl enhancement might help to compensate tor a dearth of
broadeutiq experia.ce. Most liCIDII acquiaitions, however, are by necOl.ity
purchuet ofexiJtiDlltltioftI, bceause only I limited number of new ItatioDi
are available, and thoH are ot= in leu delirable markets or on lell
profitable portioDi (-'94] of spectrum, luch as the UHF band. n46 COqrell
and the FCC therefore found. need for the minority diauell ale policy,
whidl helps to overcome the problem of Lnadequate acceSI to capital by lowerln,
(*·82] the l81e price and the problem ofladt ofiDformation by providin.
existinaliceDMCI with an incentive to seek out minority buyers. The
Commillion's choice of minority ownership policies thus ac1clrelsed the very
facton it had ilOlatecl al bein, responsible for minority underrepresentall.on
in the broadcast industry.
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•• - •• - • - - • - • - - •• - ·Footnotes- - •••••••••• - •••• -

046 At of ntid·1973, licentel for 66.6 percent of the cornmen:ial television
stations - and 91.4 PtrQent of the VHF stauons- that existed in mid·1989 had
already been awarc1ecl. Sixty-eight and one·hal! percent of the AM and FM radio
station liceDICI authorized by the FCC 81 ofmid·19S9 had already been issued by
mid·1973• in~ludinl 85 percent at the AM stations. Sec Brief for capital
Cities/ABC, Inc., U AmiCUI Curiae in No. 89-4'3, p. 11, n. 19. Sec 1110 n. 2,
supra; Honia. The FCC and Ita Fluctuating CommitmeDt to Minority Ownerlhip at
BroadcutFacillties, 27 How. L. 1. 8'9,8", n. 81 (1984) (reponing 1980
statistici that Afro-Americana "tel1ded. to own the least desirable AM properUcsll

•• those with the lowest power and highest !requeneies, and hence those with the
smallm areas of coverage).

• • • • • • - ••••••••• ·End Footnot - - ••••• - ••
[··83]

The minority ownership po&iel (·..·4821 are "appropriately limited in
extent and duration. and subject to realleIlIMnt and reevaluation by the
Consresa prior to any extonJion or rteIIKtment." Fullilove. 448 U.S., at 489
(opinion ofBurpr. C. 1.) (footnote omitttd). Althou.h it hat underscored
emphatically lt1support for the minority ownenhip policies, ConJTCSI has
manifeltCcl that IUpport through a seriel of appropriatiOI1l aetl of finice
duration. thereby ensuring future reevaluations of the neec1 for the minority
ownership propam u the Dumber of minority broack:utcrs increa.sa. In
addition, Conare" ha. continued to hold bcuiD.p on the subject of minority
ownenhip. n47 The FCC hu noted with (*595] reIpec:t to the minority
prefetcncel c:ontliMd in tho lottery statuti, 47 U. S. C. @ 309(i)(J)(A) (1982
ed), that COnpell instruotecl the Commiaioll to "report annually on the eft'ect
of the preference l)'Item and whothor it il -rvtna the PurpoICI intendecl.
Congress wiU be able to Auther tallor the program baaed on that information,
and may eliminate the prdlreaca when appropriate." Amendment of Commiuionts
[**84] Rulea to Allow Se1eetion from Among Certain Competinl Applications
Usinl Random Selection or Lottori. In.teacl of Comparative Hearings, 93 F, C. C.
2(19'2.974 (1983). Furthermore. there il provision tor adminiltrative and
judicial review of all CommillioD decisionl, which iUUaDteel both that the
minority ownenbip policies are applied correctly in individual Q .... n48 and

that there will be flequent t*'961 opportunitiea to revisit the Meritl oro
those polla... Congresl and the Commission have adopted a pollcy of minoritY
ownership not U III end In itlelf, but rather u a meanl of achievin. peater
progrBJllJDiDa divenity. Such I JOI1 carriel ita own Datutallimit, for there
will be DO need for funher [*··483] minority preferencel once IUtftcient
diversity hal beta Khicved. The FCC'. plan, like: the Harvard admissions
prolJ'll11 cUlCUIIed in Bakke, conta1n.l the seed of ita own termination. cr.
lohason v. Transportation Agency, Santa Clara County, 480 U,S, 616,640 (1987)
(apncy'. "exprcu commitment to 'attain' a balanced work force lt ensures that
plan will be of limited. duration).

• • • • - ••••••••••• - .Footnotes- ••••• - •••••••••••



..

n47 See, e. g., Minority Ownership of Broadcast Stations: Hearinl Before
the Subcommittee on Communications of the senate Committee on Commerce, Science,
and Transportation, lOist Cong., 1st Sess. (1989). See also supra, at
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n48 AI in Fullilove v. KluWlick, 448 U.S. 448 (1980), the FCC minority
p~ are subject to lIadministrative scrutiny to identify and eliminate
from participation" those IppllClllti who are not bona fide. Id., at 487-481. '
See Formulation ofPolicies and Rula Relatin, to Broadcut Renewal Applicants,
Competing Applicants and Other Parti~iputl to Comparative Renewal Procell and
to Prevention of Abuses of the Renewal Proceu, 3 F. C. C. Red 5179 (1988). The
FCC's R.evtcw Board, in supervisin. the comparative hearing procellS, seeks to
detect sham intell'l.tion credits claimed by allapplicantl, including
minorities. See, e. J., Silver Sprinp Communications,.5 F. C. C. Red 469,

479 (1990); Metroplex Communications, Inc.," F. C. C. Red 8149,8149.81.50,
81.59-8160 (1989)~ Northampton Media AlIOClata, 3 F. C. C. Red .5164, .5170-.5171
(Rev. Bd. 1981); Wahoe Shoshone Broadc:altina, 3 F. C. C. Red 3941, 3955 (Rev.
Bd. 1988); Mulkey, 3 f. C. C. Red ~90, 590-593 (Rev. Bet. 1988), moditlcd. 4 F.
C. C. Rcc1 S~20, 5~20·'511 (1989); Newton Television Limited, 3 F. C. C. Reel "3,
"8-"9, n. 2 (Rev. Bd. 1988); Maldelene Gunden Partnership, 3 F. C. C. Rcd 488,
488-489 (Rev. Bd. 198a)~ Tulia Broadcuting Group, 2 2 F. C. C. Red 6124,
6129-6130 (Rev. Bd. 1987); Pacific Television, Ltd.• 2 F. C. C. Red 1101,
1102·1104 (Rev. Bd. 1987), review dcaiod. 3 P. C. C. Red 1700 (1918); Payne
Communicationa, Inc., 1 F. C. c. Rcc:t 10'1, 10'4·10~7 (Rev, Bd. 1986); N. E. O.
Broadwttn, Co., 103 P. C. C. 2d 1031, 1033 (Rev. Bd. 1986); Hi.panic Owners,
Inc., 99 F. C. C. 2d 1180, 1190-1191 (Rev. Bd. 1985); KIST Corp., 99 f. C. C. 2d
173, 186-190 (Rev. Bel. 1984), atrd U modified, 102 F. C. C. 2d 288,192-293,
!lnd n. 11 (198'), a!'d sub Dom. United American Telecaster.. Inc. v. FCC. 255
U.S. App. D. C. 397,801 f. Zcl 1436 (1986).

At evideaced by fClPondent Shwborg'. own unsuccessful attack on the
credentials of Aatroline, see 278 U.S. App. D. C., at 31, 876 F. 2d, at 906, the
FCC allo entertaiDa challeqea to me bona tide nature of distrell sale
participants. See 1982 Policy Statement, 92 F. C. C. 2ei, at 8".

- •• - • - - • - - • - •••• ·End footnotes- •• • • • - •••• - • - - ••
["86J

Finally, we do not believe that the minority ownorship poU~ies at issue
imPOIle impermissible burdelll 00 nonmlnorities. n49 AlthouJh the nonminority
cballenpn in theM cuet concede that they have not suffered the lou of an
alnady-awarc1cd broackalt lic:ense, they claim that they have been handicapped in
their ability to obtain one in the tint instance. But just as we have
determined that "[a]1 part of thi. Nation's dedication to eradiatio, nK:ial
ditcrimiDaUOll, innocent penona may be called upon to bear some of the burc1en
of the remedy," Wypnt, 476 U.S., at 280-281 (opinion of Powell, 1.), we
similarly find that a cOI18reslionally mandated, benign, [·~97)

race-conscious proaram that is substantially related to the achievement of an



important governmental interest is consistent with equal protection principles
so lona u it doci not impose undue burdens on nonminoritics. Cf. Fullilove.
448 U.S., at 484 (opinion of Buraer, C. I.) ("It is not a constitutional defect
in this program that it may c1iiappoiDt the expectations of nonminority fums.
When effectuating a limited and properly tailored remedy to cure ["87] the
=ft"ects of prior discrimination, such 'a shama of the burden' by innocent
parties i. not impermissible") (citation onutteli); id.• at 521 (MARSHALL, J,
concurring in judgment).
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••••••••••••••••• -Footnotes- - - - - - •••••• - - • - ••

n49 Minority broadcasten, both those who obtain their licenses by means of
the minority ownership policies and those who do not, are not stigmatized as
inferior by the Colnmlilion's prolflJU. Audiet1ee1 do not know a broadcaster's
race and have no reason to speculate about how he or sbe obtainecl a license~

each broadcaster il judpd on the merita of his or her Prognunmin,.
Furthermore, minority licensees mUlt satisfy otherwise applicable fCC
qualiflcaUoDi requirements. Ct. Fullilove, lupra, It '21 (MARSHALL,I.,
concurriDi inJudament).

• • • - ••••••••••• • -End Footnotes- .• II ••••••• - - - - - -

In the context ofbroadcasting license., the burden on nonminorities i.
sUpt. Tho FCC's rlspoulbility ill to Fllnt lietlllCS in the "public interest,
convenience, or neceslity," 47 U. S. C. @@ 307, 309 (U88) (1982 eel.), and
the limited number offrequencies on the electromapeUc spectrum meanl that
"[n]o one hal aFirst Amendment riJht to a license. n Red Lion., 39S U.S., at 389.
Applicants bave DO settled expectation that their applications will be granted
without coDiideration ofpublic interest facton such u minority ownenbip.
Award of a pre!erem:e in I comparative hearing or tnnJfer of a station in I
diatre•• II1, th\UI ~traveDel"no leptimate firmly rooted expectation[l]n of
competina applieants. JOhnsOD, supra, at 638.

ReIponc1cnt Shwberl insms that becauae the minoritY disuas sale polley
opcratellO exclude nonminorit)' Arms completely tram cODiideration in the
tramfer of certaiD.ItltiOl\l, it is a greater burden than [......484] the
comparative heariDl preference for minorities, which is limply a "plUl" factor
considered topther with other characteristic;s of the appUcants. n50 cr. Bakke,
4380.5.• at 317.318; Johnson, sup.... [·~98) at 638. We disap that the
climeIs 111. polley imposes an undue burden on nonminoriti.. By its terma,
the ["·89) policy may be invoked It the Commission', cliscrct10n only with
~1PCQt to a small fraction ofbroadc:alt licensea - thOle clelipated tor
revocation or renewal hearings to examine basic quaill1cation issues - and only
when the licensee chooaea to sell out at a distress price rather than to 10
throulh with the ["~99] hearing. The distress sale policy is not a quota or
ftxecl quuuty set-uicle. Incleect. the nonminority Arm exercises control over
whether a diatre.. sale wW ever occur at aU, because the polley operates only
where the qualifications of an existinlliceJ1lcc to continue broadcasting have
been deaianated for hearil\& and no other applications for the station in



question have been flied with the Commission at the time ofthc designation,
See Clarification afDistress Sale Policy, 44 Radio Reg, 2d (P&F) .79 (1978).
Thus. a nonminority can prevent the distress sale procedure. from ever being
invoked by filing a competina application in a timely manner. n~ 1

•••••• - • - - - - - - ••••Footnotes- - - - - - •••• - - - - ••••

n~O Petitioner Metro contencll that, in pra,ti~, tho minority enhlnc:ement
cremt i. not part of a multifaetor comparison of applicantl but rather amoUDts
to a per Ie preference for a minority appUeant in a comparative Ucenlinl
proceedinl. But experience hal lhown that minority ownenhip doeI not
,uarantee that an applicant will prevail. See, e. ,., Radio lonelboro, Inc.,
100 F, C. C. 2<1941, 94~·946 (198'); Lamprecht, 99 F. C. C. 2d 1219, 1223 (Rev.
Bd. 1984), review denied, 3 F. C. C. Red 2~27 (1988), appeal pending,

PAGE 38
497 U.S, '47, *'99; 110 S. Ct. 2997;

1990 U.S. LEXIS 34j9, "89; 11) L. Ed. 2c144', "'484

Lamprecht v. FCC. No. 88-139' (CADC): Home Industries. Inc., 98 F. C. C. 2d
601,603 (1984); Vacationland Broadcalting Co., 97 P. C. C, 2d 48$, '14-'17
(Rev, B<1.1984), modi1led, 58 Radio Rea. 2d (PetF) 439 (198'); La Millonel de
Bejar TeleYtlion CO.• 93 P. C. C. 2d I!H. 19' (Rev. Bd. 1983), review denied,
FCC 84-97 (May 16, 1984); Waten Broadcasting Corp., 88 F. C. C, 2ei 1204.
1211-1212 (Rev, Bd. 1981).

Tn many caRl ~tcd by MM, ev~when the minority applicant prevailed,
the enhancement for minority status was not the dispositive factor in the
Commission's deciaion to award the license. See, e.", Silver Springs
Communicationa. Inc., 5 F. C. C, Rc<1469, 479 (AL11990); Richardlon
Broadcaltinl Group, 4 F. C. C. Red 7989, 7999 (ALJ 1989); Pueblo Radio
Broadcutin. Service, 4 P. C, C, Red 7802,7812 (ALI1989); Poughkeepaie
Broackutin. Limitecl Pannmhip. 4 P. C. C. Red 6'43,6"1, and n. 4 (AU
1989);B~ 4 F. C. C. Red 7043,704' (ALJ 1989): Perry Television, Inc., 4
P. C. C. Red 4603,4618,4620 (AU 1989); Coryclon Broadcuting. Ltd., 4 p, C. C.
Red 1'37, 1'39 (AU 1989), remandec1, Order ofDe<:. 6, 1989 (Rev, Bd.); Breaux
Bridge Broadcuten Limitecl Pannmhip, 4 F. C. C. Red '81, '" (AU 1989); Key
Broadcutina Corp., 3 P'. C. C. Red 6587, 6600 (ALI 1988); 62 Broadcastin•• Inc.,
3 F, C, C. Red 4429, 44'0 (AU 1988), atrd, 4 F. C. C. Red 1768, 1774 (Rev, Bd.
1989), miew deaiod,' P. C. C. Red 830 (1990); Gall Communications, Inc.• 2 F,
C. C, Red 6967, 699. (AU 1987); Bogner Newton Corp" 2 p, C. C. Red 4792, 480'
(AU 1987); Garcia, 2 F. C. C. Red 4166,4168, n, 1(AU 1987), aft'cl, 3 F, C.
C. Red 1065 (Rev. Bd.). review denied, 3 F. C. C. Red 4767 (1988); Maldalene
Oundcn Partnenbip, 2 F. C. C. Red 1223, 1238 (ALl 1987), aft'd, 2 F. C. C. Red
"13 ~. Bd. 1987), teCODlideratiOD denied, 3 P. C. C. Red 488 (Rev. Bd.),
review denied, 3 F. C. C. Red 7186 (1988); Tulsa Broadcastin. Group, 2 F. C, C.
Red 1149, 1162 (ALJ), aft'd, 2 P. C. C. Red 6124 (Rev. Bd. 1987), review denied.
3 F, C, C. Red 4'41 (1988); Tomko, 2 F. C. C. Red 206, 209. n. 3 (AU 1987),
[."'9O}

051 Faith Center also held broadcut licenses for three california stations.
aneliA 19'78, the FCC dClip&tecl for a helrin, Faith Center'. renewal application
for its San Bernaclino station because of allegations of fraud in conn~tion with
over-the-air solicitation for fundi anel for failure to cooperate with an FCC



inveatipticn. Althoulh respondent Shurberg did not tile a competing
application prior to the Commi"iol1tSdecision to deaipate for hearin, Faith
Center', renewal appli~tion for itt Hartford mUon, timely filed competini
applications againtt two of Faith Center'S California statiolll prevented their
transfer under the dilU'eII Ale policy. See Faith Center, Inc., 89 F. C. C. 2d
10'4 (1982), and Faith Center, Inc., 90 F. C. C. 2ei '19 (1982).

Of COUl'Ie, a competitor may be unable to foresee that the FCC waht desipte
a licenn for a mocation or ren.wal htarin" and so mi,ht n'l1lOt to fil. a
competin, application in timely fishion. But it is precisely in such
circumstanca that the minority distress sale policy would least disrupt any
ottbe compedtor'. settled expectatiol1J. From the competitor's perspec;tive, it
has betn denied an opportunity only at a windfall; it e"pected the current
licenaee to continue broadtaatinl indefinitely and did not anticipate that the
licclllC would become available.

- - - - - - •••••• - •• - -End Footnotes- • - - - - •• - - - - •••••
['I"I'91J
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[••••") In plKtice, distrell sal. have represented a tiny fraction­
lea tJw1 0.4 percent·· ofall broadcut sales since 1979. See Bridfor
Federal Communication. Cornmiuion in No. 89·700, p. 44. There have been only 38
dime. Wei since the policy wu commenced in 1978. See A. Barrett. Federal
Communications Commission, Minority Employment and Ownership in the
Communicadons Market: What'. Ahead in the 90'.?, p. 7 (Addrels to the Bay Area
Black (-600] Media Conference. San Francisco, Apnl 21. 1990). This means
that, on average, only about 0.2.0 percent of renewal applications filed each
year have raulted in diltrll.lI1a since the policy was commenced in 1978.
See H FCC Ann. Rep. 33 (1988). ~2 Nomninorit)' &mI are free to compete for
the vllt remainder of liCCl1lC opportuDititt available in • marklt. that contains
over 11,000 broadcast propent.. Nonminoritiea can apply for a now station,
buy an exi!tinlstluoD, fila a competing application against a renewal
application of an cx!sting station, or seek ftnancial partiCipation in
entetpri•• that qualify for distreu sale treatmeDt. See Task force Report
9·10. The burdeD on nonminority firms iii at lealt ["92] as "relatively
lilht" u that creatlcl by the program at illue in Fullilove, wtuch set aside for
minorities 10 percenl ottedera11Uncis aranted for local public worb

projectJ. 448 U.S., at 484 (opinion of Burger. C. J.); see also Id., at 485, n.
72.

. . . . . . . . • • • • . . . • • -footnote.. • .

~2 Even for troubled Iicenseel, distresS sales are relatively rare
phenomeDa~ molt stations presented with the possibilitY af license revocation
opt not to utilize the diltreu lI1e policy. Many seek and are granted special
reUefftom the FCC enabling them to transfer the license to another concern as
put ofa negotiated settlement with the Commission. see Coalition for the
Preservation ofHispanic BroaclcasUl1I v. FCC, 282 U.S. App. D. C. 200, 203·204,
893 F. 2d 1349, 13'2·13'3 (1990); banknJpt licensees can effect a sale for the
beneilt of inncc:ent creditors under the "Second Thursday" doctrine. see Second



Thunday Corp., 22 p, C. C. 2d 515, '20·'2l (1970), reconsideration granted, 2~

F, C, C. 211112, 113·115 (1970); Northwestern Incliana Broal1clllting Corp. (WLTH),
6~ F. C. C. 2d 66, 70·71 (1977); and still other! elect to defend their
practices at hearing.

- •••• - • - • - - • - - •• -End Footnotes- •• - • - - - ••• - - - • - -
["93J

III

The Commiuion'. minority ownerahip policies bear the imprimatur of
lonptandin, conpllloWlUpport and direction and are substantially related
to the Ic:hi~ent of the important lovemmenW objective of brOickast
diversity. The judgment in No. 89-4~3 is afJirmed. the judlment in \"'60 I)
No. 89·700 is m-ersed, and the cues are remanded for proceeQinls c:onsistent
with this opiniOD.

It is so ordered.

CONCURBY: STEVENS

CONCUR: ["·486}
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JUSTICE STEVE:N$, conc:urrin•.

Today the Court Iquarely reJecti the propoaitioD that a governmental deci,ion
that reltl on a racialclauification il never permissible except as a remedy
for a put wrong. Ante, at '64.S65. I endorse thi, focus on the future
beno1lt. rather than the remeclia1 ju,ill1calion, of such decisions. nI

. • • . . • . • • • . . ... • • • . ·Footnotes· • . • . . • . . . . . • • . . . .

nl See Richmond v. 1. A. CrOlOn, Ca., 488 U.S. 469, ~l1·S13 (1989) (ST!VENS,
1., eoncurrinl in pan and concurrinl in judgment); Wypnt v. Jackson Boarel of
Education, 4'6 U.S. 267, 313·31S (1986) (SnVENS, 1, dissentini).

• • • • • • • • • • - - • - •• -End Footnote,- - •• - • - - - • - ••••• -
["94]

I remain c:onvtnced, of COUl'll, that racial or ethnic characteristics provide
a relevant basis for disparate treatment only in e,.1remely rare situation. and
that it i. thenfort "especially impol1lDt that the reuoDl for any such
clauif1caUon be clearly identillecl and unquestionably legItimate." Fullilove
v. Klutznlck, 448 U.S. 448, '34·'3' (1980) (elisMnUna opinion). The Court'.
opinion explainl how both clementi of that ItIndard are satisfied.
Specifically, the reason for the cluliftcation - the recognized mterest in
broadcast diversity - is clearly i4entifted and does not imply any judament
concerning the abilities of owners of different races or the merits of different
kinds ofproJl"llU11ling. Neither the favored nor the disfavored clall is
stigmatized In any way. 112 In addition, the Court demonstrates that this case



falla within the extremely narrow category of govcrnmental decisions for which
racial or etluU<: heritaic may provtde a rational ba,is for differential
treatment. 1\3 The public interest in broadcast diversity [-602] •• like the
interest in an intearated police force. n4 diversity in the composition ot a
public school faculty [....9~1 ~ or diversity in the student body of a
professional school n6 •• is in my view unquestionably leiitimate.

• • • • - - • - - - - - •• - - - -Footnotct- - - • - - - • - - - • - - - - - -

n.2 Cf. Croson, 488 U.S.• at '16-511; Fullilove, 448 U.S., at ~4~. and n. 11.

n3 See Cleburne v. Cleburne Livin. Center, Inc., 473 U. S. 432, 4'2-4'4 (1985)
(STEVENS, J., concurrina> (in examinina the "rational basi." for a
clauiftcation, the "term 'rational,' ofcourse, includ.. a requirement that an
impartial lawmaker could logically believe that the cluaiftcation would serve a
leaiWnati public purpoM that tranJeCnd. the harm to the members of the
disadvantaged claM"); Michael M. v. Superior Court of Sonoma Counry. lUO U.S.
464,491, n. 4 (1981) (STEVENS, 1., disscnting) (dIscussing the level of
scrutiny appropriate in equal protection cases).

n4 S" WYlant, 476 U.S., at 314 (STBVENS, 1.. cUasenting).

n' See id., at 31~-316. See also JUSTICE O'CONNOR's opinion concurrina in
pan and concurrini in tho judament in Wygant, recopizin, that the "1011 of
proYidina 'role model.' discusled by the COUIU below should not be confuled
with the very different J08l of promotinl racial diVInity arnon, the faculty."
Id., at 288, n. ["96]
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n6 See Justice Powell's opinion announcina the judgmeat in Resents of
Univel'lity ofCalifomia v. Balcke, 438 U.S.16S. 311-319 (1978).

• - - - - - - - - - - •• - - - -End Footnotes- - • - - - - - - - - • - • - • -

Therefore, I join both the opinion anel the judlIDent of the Court.

DISSBNTBY: O'CONNO~ KENNEDY

DISSENT: ruSTIC! O'CONNOR. with whom THE CHIEF JUSTICE, ruSTICS SCALIA, and
.TUSnc:e KENNEDY join. dissenting.

At the heart otthe Conatitutlon'l guarantee of equal protection U..
["·487] tho simple command that the Government must treat citizena"u
individuals, not 'u simply componentl of a racial, reUlioUl, sexual or
national elm.'" Arizona Goveminl Comm. for Tax Deferred Annuity anc1 Deferred
Compenu.tion Plana v. Norris, 463 U.S. 1073, 1083 (1983). Soc:ial scientiltl may
debate how peoples' thoughts and behavior reflect their backlJ'Ound. but the
Constitution provides that the Government may not allocate beneftU and burdens
amon, individuals based on the assumption that race or ethnicity detennines how
they act or think. To uphold the cbal1ensed programs. the Court departs from
thete funCSamental principles ["97] and from our traditional requirement that



racial classi1ications are permissible only it necessary and narrowly tailored
to achieve a compelUn, interest This departure marks a renewed toleration of
racial clasaittcatiol1l and a repudiation of our recent affirmation that the
Conltitution'l equal protection guarantees extend equally to aU citiz,lU.
[-(03) The Court's application of a leasened equal prot~ion standard to
congrcllional al:tions finds no support In our cases or in the Co11Jtitution. I
respectfully dissent.

As we recoaniZed lilt Term, the Constitution requires that the Court apply a
strict standard of scrutiny to evaluate racial clauifications Nch u tho..
contained. in the challenpd fCC diatreN sale and comparati~ lic.Dlin.
poUciel. See Richmond v. I. A. CTOIOn Co., 488 U.S. 469 (19119); .. also
Bollinl v. Sharpe, 347 U.S. 497 (19'4). "Strict scrutinyN requites that. to be
upheld, racial CluliftcatiODl must be detennined to be necelWY and oanowly
tailored to achieve a compelling state interest. The Court abandons this
traditional safeauarel aaainlt discrimination for a lower standard [**98J of
review, and in practice applies a standard like: that applicable to routine
lel1lla!1on. Yet the Government's di1l'erent treatment of citizens according to
ra= i. DO routine CODQIm. This Court's preeedentl in no way justify the
Court's marked departUre from our traditional treatment of race classit1catioDi
and im conclusioD that cWl'erent equal protection principl.. apply to these

. federa1lQt!on•.

In both the cballenpd poUciea, the Fectoral Communications Commission (FCC)
provide. benefits to some members of our society and denies benefits to others
based on race or ethnicity. Except in the narrowest ofcircumstances, the
Constitution ban IUCh radal cluliflcatioDi u a denial to particu1u
individuals, of any me or ethnicity, of "the equal protection of the law•."
U.S. CODlt., Amdt. 14, @ 1; d. Croson, supra, at 493-494. The dangers of such
clllliflcatioDl are clear. They endorse race-based reuonin, and the
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conception ofa Nation divided into racial blocs. thus contributing to an
escalation of racial hostility aDd conflict. See Croson, supra, at 493-494;
KorematIU v. United States, 323 U.S. 214, 240 (1944) ["99] (Murphy, J.,
diSlentinl) (upboldin. treatment of individual based on mference from race is
"to destroy the [-604J dignity of the individua1ed to encourage and open
the door to dilcriminatory actioDl apiNt other minority group. in the
pa••ionl of tomorrow"), Such poUcill may embody stereotypes that treat
individual. u the product [···488] of their race, evaluatin. their thouJbts
and dbn. - their vuy worth u citiuna •• according to a criterion barred
to the Government by history and the Constitution. Accord. Misliuippi
Univenit)' for Women v. Rosan, 4~8 U.S. 718, 725-726 (1982). Racial
clUliftcatiOlll, whether providing benefits to or burdening partic;u1u racial or
ethDic groups. may stigmatize tho.. groups smaled out for ditterent treatment
anel may mate conaiderable tenaion with the Nation's widely shared commitment
to evJ1uatin, individual. upon their individual merit. Cf. Regents of
University ofCalifomia v. Bakke. 438 U.S. 26's, 3'sS·362 (1978) (opinion of
BRENNAN. 1.). lIBecause racial characteristics so seldom provide a relevant



bali. tor disparate treatment, and because clallliifieationa [**100] bucd on
race arc potentially 50 hanntUJ to the entire body politic, it i. especially
important that the reuons for any ~h clusifications be clearly identified
and unquestionably lcgitimate. M Fullilove v. Klutznick, 448 U.S. 448, ~33·~3~
(1980) (STEVENS, 1., diuenting) (footnotes omitted).

The Constirotion's guarantee of equal proteotion binds the Federal Government
as it doe. the States, and no lower 1e....el of scrutiny applies to the Federal
Government's uae of race cWlific:ations. In Bollin, v. Sharpe, mpra., the
companion ease to Brown v. Board of!ducation, 347 U.S. 483 (l9!4), the Court
held that equal protection principles embedded in the Fifth AmencLmtntl

, Due
Proceu Clau.e prohibited the federal Government from matntaining raoiaUy
8ell1pttd IChool. in the Dlltrict of Columbia: "[IJt would be Wlthinkabl, that
the same Constitution would impose a leIHI' duty on the Federal Government."
Id., at 500. Conailtent with this view, the Court hal repeatedly indicated that
"the reach of tho equal protection guarantee of the Fifth Amendment il
["lOll coextensive with that of the Fourteenth." United States v. I·60~]

Paradise, 480 U.S. 149, 166. D. 16 (1987) !plurality opinion) (CQI1$ickriq
remedial race clauUlcation); id., at 196 (O'CONNOR. 1.. dissenting); see also,
e. g., Buckley v. Valeo, 424 U. S. 1. 93 (1976); Weinberpr v. Wiesenfcld, 420
U.S. 636.638, n. 2 (197$).

Nor dOlI the conpeuional role in prolonpn, the FCC'I policies jUitify any
lower level of Icrutiny. M with all inanca ofjudicial review of federal
lelillation. the Court cloeI DOt li,btJy ..au the conaidcre4 judlment of a
coorclinate branch. Nonetheless, the rapect due a coordinate branch yields
neither leu vigilance in clere. ofequal protection principle. nor any
comapondin, climinution of the standard of review. In WeiDber,er v.
Wiesenteld, for example. the Court upheld a wiclower's equal protet;tlon challenp
to a provision of the Social Seeurity Act, found the usertedly beDian
congrellional purpole to be iUegitimace. and noted that "[t)bis Court's
approach to Fifth Amendment equal protection ("l02] claims bas alwayl been
precilely the same II to equal protection claims WIder the Fourteenth
Amendment." 420 U. S., at 638. n. 2. The Court hal not varied ill standard of
review when entertainina other [***489) equal protection challenpl to
conarellional meuum. See, e. g., Heckler v. Mathewa, 46' U.S. 728 (1984);
Ca1itano v. Webster. 430 U.S. 313 (1977) (per curiam); CalifIno \I. Goldfarb,
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430 U.S. 199.210·211 (1977) (traditional equal protection Itandarc1appUes
despite defennoe to conll'lssional benefit determinations) (opinion ofBRENNAN,
1.); B~ey v. Valeo, IUpra, at 93; frontiero v. Richardson, 411 U.S. 677,
684~91 (1973) (OpiniOD ofBRENNAN, 1.). And BoWD, v. Sharpe, supra. itMlf
involved extensive conlIessional reauIation of the segregated District of
Columbia public schoolJ.

CODlP'eII hal considerable latitude, presenting l1*ial eoncems tor judicial
review, when it cxercisea ita "unique remedial powers ... under @, of the
r**103) Fourteenth Amendment," see Croson. supra. at 488 (opinion of O'CONNOR,
1.), but this case does not implicate those powers. Section Sempowers
[*606] Conaresa to act respecting the States. and of course this case concerns



onlv the administration of federal programa by federal official.. Section ~

pro~dea to ConlRII the "power to enforce, by appropriate !eli.lat.lon, the
provisioDi ofthi. anicle." which in part provides that "[0]0 State shall ...
deny to Iny person \\.ithin itsjurilldiction the equal proteetion of tho law•. ~

U.S. Conat., Amdt. 14, @ 1. Retlectin, the Fourteenth Amendment'l"dramatic
chanae in the balance between conpsionaJ and state power over matters of
race," Cro!OD, 488 U.S., at 490 (opinion of O'CONNOR., J.), t1\4t section provid••
to Conjless a particular, structural role in the oversi,ht ofcenain of the
States' actions. See id., at 488-491, '04; Hogan, supra. at 732 (@ , JlII1ts
power to enforce Amendment "'to secure ... equal protection of the laWi
qainlt State deDial or inva,ion,'" quotinl Ex parte VirJinja, 100 U.S. 339, 346
(1880»; [·-104] Fullilove, supra.. at 476-478,483-484.

The Court ISICrtI that Fullilove supporu its novel application of
intermecUat. ICnltlny to ''benip" race COJ1JCioUi meuures adopted by Conpu.
Ante, It 564. Three reuona defeat thiI ~laim. Fim, Pullilove concerned an
exercise of Congress' powers under @ ~ of the Fourteenth Amendment. In
FulWove, the Court reviewed an act of Conar'" that had required States to set
aside a percentage offederal cOl1ltruction'funds for certain minority -owned
busineuu to remedy past dJlCriminatiOft in the award of construction contracts.
Although the various opiniOI1l in Fullilove referred to several source. of
conJRIllona! authority, the opinions make clear that it was @ , that led the
Court to apply a cWferent tbrm. of review co the challenged prapam. See, e.w
,.,441 U.S.• at 483 (opinion of Burpr. C. J., joined by WHITE. 1.• and Powell,
1.) ("[I]n DO orlP o! government, ltate or federal, doeI there repoIe a more
comprehensive remedial power than in the CongreSl, expressly cbarpd by the
Constitution with competence and authority to enforce equal proteetion
auaranteea")~ [UI0'1 id., at 508-510,516 (powell, 1., [·--4901
~ncurring). (-6Q7] Last Term, Croson reaolvec1 any doubt that might remain
reaarcUn. this point In Crason, we invaUdated a local set-aalele for
minority contrGtOn. We distinguished Pullilove, in which we upheld a

similar let-aide enac:tecl by Conarea, on the ground Chat in PulUlove "ConJRI'
wa, exercisiq ita powers under @ , of the FOW'teenth Amendment. II Croson, 488
U.S., at '04 (opinion of the Court); id., at 490 (opinion of O'CONNOR, J.•
joiDed by REHNQUIST, C. 1., and WHITE, 1.). Croson indicated that the decision
in Pullilove turoecl 011 "the uniqUt remedial powers of Con..... under @ '," id.•
at 488 (opinion of O'CONNOR, 1.). and that the latitude a1fordcd Congress in
identifyin&' and redrening put di.crimination rested on @ ~'s "speciftc
constitutional mandate to enfol'tC the dictate. of the Fourteenth Amendment."
Id., at 490. JUSTICE KENNEDY's «:oncu.mnce in Crason likewise provide. the
majority with no support, for it qUOltioncd whether [·-106] the Court
should, u it had in FulWove. afford any particular latitude even to
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mealU1'el undertaken punuant to @ 5. See id., at 518.

Second, Fullilove applies at mOlt only to «:ongre.uional meuures that seek to
remedy identified put discrimination. The Court upheld the challenged measure.
in Fullilove only becaule Congress had Identified discrimination that had
particularly affected the conJUUCtion industry and had careMly constrUcted
comsponding remedial measures. See FuiJjlo~·e. 448 U.S. at 4'6-467,480-489



(opinion ofBurger, C. 1.); id., at 498-499 (powell, 1" ~ncurring). Fullilove
indicated that careful review wu essential to ensure that Congrest acted solely
for remedial rather than other, illei!timate purpo.... See iet., at 486-48'7
(opinion of Burler, C. S.); id., at 498·499 (powell, I., concumnl). The FCC
and Conareu are clearly not acting for any remedial purpose. see infra, at
611-612, and the Court today exprellly e:dend. ill standard to racial
classifications that are not remedial ["107J in any sense, See ante, at
564·565. Thi. cue doe. not present "a considered decision of the CODlres. and
the President," FuJlilove, [-608] supra. at 413; sec intra. at 628-629. nor
dOCl it present a remedial drort or exercise of @ 5 power•.

Finally, even ifFullilove applied ouuidt. remecUal exercise ofConpeu' @
~ power, it would not support todayl, adoption of the intermediate ItlDdard of
review proffered by JUSTICE MARSHALL, but rejected, in P'ullUove. Under hia
suggelted ltandard, the Government', UH of racial classit!.oations need only be
"'sub.tanUalIy related to achievementlll of important pemmentallnterata.
Ante, at~65. Althoup the Caun correctly observes that a ~ority did not
apply Itrlet scrutiny. lix Members of the Coun rejected. intermediate scrutiny
in favor of some more Itrln.ent form of review. Three Members of the Court
applied met scrutiny. See 448 U.S., at 496 (PoweU, J., concurring)
(challenged statute "employs a racial clllli.fication 1-·-491) that il
constitutionally prohibited unlesl it is a neceuary means of advancilll a
compellin, aovemmental inteteltt

'); (··108] iel., at 498 ("melDl 101ected
mUit be narrowly drawn"). Iel, at 323 (Stewarl,l.,joined. by REHNQUIST, 1.,
diuentina>. Chief Justice Burpr's opinioa. joined by JUSTICE WHITE aDd
lU5tice Powell, declined to adopt. particular standard of review but indicated
that the Court must conduct "a most searchinS examination," Fullilove, 448 U.S.,
at 491, and that COUItI must ensure that "any conpessional program tbat employs
racial or ethnic criteria to accomplish the objective of remedyin. the prelent
effectl of put discrimination is narrowly tailored to the achievement of that
iOl1," Id., at 480. JUSTICE STBVlNS indieated. that "[r]adal clallineations are
simply too pernidou.l to permit any but the most e:uet COMeCtion between
jUltiftcatiOD and cla.ssii1eadon. II Id" at 537·.538 (diuentin. opinion). EveD
JUSnCE MARSHALL's opinion concurrin. in the jud.ment, joined by JUSTICE BRENNAN
and JUSTICE BLACXMtJN, undermines the Coun's coune today: That opinion
exprealy drew ill lower ItIDdani of review from the pluraUty opinion in
RepDtS ofUnivenity ofCalitomia v. Bakke. 438 V.S. 265 (1978), ["109] a
cue that did DOt involve conareuional [*609] action, and stated that the
appropriate standard of review for the conaralional meuure challenged in
Fullilove "ia the lIlUIle al that under the Fourteenth Amendment." 448 U.S., at
'17.'18, n. 2-(intemal quotation omitted). And, of course, Fullilove preceded
our determination 14 Croson that atrict ICnJtiny applies to pretercnces that
favor mcmbcn of minority IfOUps, includin, challen.. cOnJidered under the
Fourteenth Amendment

The guarantee of equal proted.ion exteneil to each citizen, repnile,. of
race: The Federal Oovemment, like the States, may not ~deny to any person
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within ill jurisdiction the equal protection of the laws. II As we observed only
last Term in Croson. "[a]bstnt searching judicial inquiry into the justification



for suchra~ measure., thtro i, simply no way of <1eterm.ining what
classi1icatiol1l are 'benign' or 'remedial' and what clwitlcattons are in tact
motivated by illegitimate notion. of racial inferiority or simple ra~al

politic•." Croson, 488 U.S., at 493 (opinion of O'CONNOR, 1.); see also id" at
500, 494 [*"'110] ("[T]he standard of review uncler the Equal Protection Clause
is not dependent on the race of those burdened or benefited by a particular
clas.iftcation").

The Court'. reliance on "benisn racial classitlcations," ante, at '64, i,
particu1atly traubUn,. "'Beman' ractal clalliftcation" is I contradiction in
tema. Oovernmcntal c1iltinctions among citizens baled on IKe or ethnicity,
even in the rare circumltaneeI permitted by our CUCI, exact coati and carry
with them substantial danlCl1. To the penon denied an opportunity or riiht
based on race, the c]allification is hardly hemp. The npt to equal
protection otthe laws is a personal ript, see Shelley v. Kraemer, 334 U.S. 11
22 (1948), 1CCW1n, to each individual an immunity from treatment predicated
[···492) limply on membenhip in a particular racial or ethnic aroup. The
Court's emphalis on "benign ractal classifications" sUAeN coafidence in itl
abilitY to distinguish ,oad from harmful governmental uses of racial criteria.
History should teach greater humility. Untetherecl to narrowly [·610)
confined remeclill DoUODI. l'bcnip" carriel with it no independent mcaniftlt but
[··111) reflecu only IQCCPtancc of the cumnt pneration'. conclusion that a
politically acceptable burden, impoted on particular citizens on the balis of
raccI is reasonable. The Court provides no buis for dctermiDiul when a racial
clllliftcation fail_ to be "benevolent." By expressly distinew_hin, '1)entgn"
from remedial race-a)nsQous meaaurea, the Coul1leaves the c1iltinet possibility
that any racial measure found to be substantially related to an important
governmental objective is also, by definition, "benian." See ante, at ~64·~6~.
Depea.dinl on the preference of the moment, those racial c1istinctiolll waht be
directed expressly or in practice at any racial or et1utic group. We are a
Nadon not of black and white alone, but one teeming with divergent c:ommumtilll
knitted topther by variOUI traditions and carried forth, above all. by
individuals. Upon that b..... we are governed by ono Col1ltitution, providing a
,ingle guarantee of equal proteetion, ODC that extends equally to all citi~ena.

Thi, diJpute reprdina the appropriate standard of review may strike some II
a lawyeR' quibble over words, but it is not. The standard of review
establishes whether and when the Court and ["112] Constitution allow the
Government to employ racial clalli1lcations. A lower standard .ilJ1lll that the
Oovemmcnt may relOrt to racial distinctions more reacUly. The Court's
departure flom our caset is dlltwbln, enouJb, but more dilt\l11)ing still is the
renewed toleration of racial classiftcations that ita new standard of review
embodies.

II

Out history meals that tho most blatant forma of c1isc:rimination have been
visited upon some members of the racial and ethnic ,roup' idenUflcd in the
challen,ed Proll&ml. Many have lackecl tho opportunity to share in the Nation's
wealth and to participate in itl commercial enterprise•. It is undisputed that
minority participation in the broadcastinl industf)' falls markedJy below the
demographic representation [·611] of those group., sec, e. g..
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