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ConifCs.ional Reaearch Service, Minority Broadcast Station Ownership and
Broadeatt ProgrammillJ: Is There a Nexus? 42 (June 29, 1988) (minority owners
posse.. an interest in 13,) percent of statiOD5 and a c:onuoUinl interest in
3.' percent of stations). and this shortfall may be traced in part to the
diJQi.mination and the patterna of exclusion that have Vloldely a1fec:ted our
society. As a [··113] Nation we aspire to create a society untouched by
that history of ex.c:luaion, and to ensure that equality c1etinea all ciUlenl'
daily experience and opportunitica II well u the protection atrordecl to them
under law.

For theM reasons, and c1eapitc the harms that may attend the Government's use
ot racial cluaiilcations, we have repeatedly recognized that the Govemment
possesses a compellina intetelt in rcmeciyina the eft'eets of identiftecl race
dilClimtnation. We (.....493] subject even racial classifications claimed to
be remedial to met ICrotiny, however, to elllW'e that the Government tn fact
employs any race-eonsc:ioUl measurea to tUrther thiS remedial interest and
employs them only When, and no more broadly thin. the interest demandl. See, e.
,., Croson, SUpra, at 493-495, 498.~02; WYlint v. Jac:klOft Bd. ofEcl.. 476 U.S.
267 (1986) (plurality opinion). The FCC or ConplI may yet conclud.e after
suitable examination that narrowly tailored race-c:ODscioua mellUreI are required
to remedy cliecrimination that may be identified in the allocation of
broadCllting UCCDJU. Such measure. are clearly within the Govemment's
[**114) power.

Vet it is equally clear that the polic:iel challenged in these cases were not
deltaned a. remedial mealW'el and are in no senae narrowly tailored to remedy
identified dilCrimination. The PCC appropriately concedel that its policies
embodied no remedial purpose, Tr. of Oral Arg. 40-42, and hal disclaimed the
po..ibllity that dilCrimi.t1atiOA infec:ted the allocation of licenses. The
conpesstonal action at moat simply endoned I policy designed to fUrther the
interelt in achievin' ciivene programmin,. Even it the appropriatioftl
[*612] tnellI'UR~dU'InIform the purpose of the chall.npeS poUeies, ita
text meals no remedial PWPOIe. and the accompanyin,lelialative material
conftnnl that Couar-' acted. upon the same diversity rationale that led the P'CC
to formulate the challenged pollei.. See S. Rep. No. 100-182, p. 76 (1987),
The Coun n:fen to the bare sugntion. contained in a Repon adc:1reHinl
c:lift'erent legltlatioo palled in 1981. that "past inequities" have led to
"und.er'l'lp1'etefttation of minoritiet in the media at mall communicatlont. a. it
has aclvme!y aft'ected their participation in other sectors of the economy as
weD. It H. R. Conf. Rep. No. 97.76~, p. 43 (1982); [•• ll.~] ante, at 566.
This statement indicates nothin, whatever about the purpole of the rel",·.nt
appropriations meuwu, id.entiftes no cUlCrimination in the broadcasting
industry, and would not sufficiently identitY discrimination even if ConareuC
were actin, punuant to its @ 5 power•. Ct. Fullilove, 448 U.S., at 4'6-467
(opinion otBurpr. C. 1.) (surveyinl identification otdilCl'imination atfectin,
contraetin, opportunitie.); id.• at '02·'06 (Powell, 1., concurring). The Court
evaluates the poUcie. only al mcuurel cleIianed to increase Proiflmming
c1iveraity. Ante, at '66-'68. I agree that the racial clalSiflcations cannot be
upheld as remedial measure•.

III



Under the appropriate standard. strict scnniny, only a compellinllnterest
may support the Government1s use of racial clas.iftcationJ. Modern equal
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protection doctrine hal ree:o,rnzecl only one sucb intcmt: remedying the eft'ects
at racial ditc:rimination. The intcrett in increuini the divorsity of broadcalt
viewpointl ia clearly not a compelUna intereat. It is simply too amorphOUl,
too inl\lbltUltial. and too unrelated to any leptimate basil for employinl
(III *116] racial cla.saitlcatiol1l. The Court dee. not claim othOrwtlO. Rather,
it employs its novel standard and claims that this auened interelt need only
be, and ii, "important." (111"494] This conclusion twice compounds the
Counl

• initial error of rcducinl ltl level ['613] of ICNtiny of I racial
clauification. First, it too casuallye~~ the justifications that misht
support racial cJassiftcations. beyond that of remedying past discrimination.
We have reeoanized that racial clwificationJ are &0 harmful that "(u)nieu
they are lU'iet1y reserved for remedial settinp. they may in fact promote
notiol1l of racial inferiority and lead to a politics of racial hottillty."
CfOIOD, 488 U.S., at 493. As Chief luatice Butler warned in Fullilove: "The
hiatory of jOWmmental tolerance of practices using racial or ethnic criteria
for the purpose or with the e1fect of imposing an invidious dilCrimination must
a1en UI to the cleleterioul e&ctI of even beman rac:ial or ethnic
clulUieatiODI whea they stray from IWfOW remedial juatifleatioDl." 448 U. S.,
at 486-487. Second, it 1W initiated thil departure by endorsing an
inaubltlntial [**117] interest, one that i. ~rtainly inautnciently weipty
to justify tolerance of the Government'a distinctions amoD, citizens based on
race and ethnicity. Th.l. enclonement trtviallzel the constitutional command to
guard apinat such discrimination and ha.l00sed a potentially farreachina
principle distwblnaJ,y at oddI with our traditional equal protection doctrine.

An interest Qipablc ofjustifyinl1'lQC-consciOUI meuurea must be
IlIfIlcient1y apeciftc and veri1table. IUc:h that it supports only limited and
~ly deftned UICI of racial clU1lAcatiou. In Croson. we held that an
inteRIt in remedyiq societal dilcrimination cannot be cODJiderect compelling.
See 411 U.S., at 505 (because the city of Richmond hacl pretentect no evidence of
identi1led discrimination, it had "failed to dcmoftlt1'lte • compe1Un. interelt
in apportioninl public contra=nl opponunitiea on the ba.i. of race"). We
determined that. "aeuraUzed aaertion" of palt discrimination "has no logical
stoppinl point" and would support unconstrained uses of race clasaiftcationa.
S. id.. at 498 (internal quotation marJe. omitted). In Wypnt, we rejected
[··118} the UIOI'tId interest in "pl'OYtding minority role model. tor [.
public IChooll)'ltem'.] miDOrity ItUdenu. a. an attempt to alleviate
[·614] the e1fects of societal discrimination," 476 U.S., at 274 (plurality
opinion), because "(.]oc:ieta1 dilCrimination, without more, is too amorphous a
buil for imposinl a racially clusifted remedy" anct wou14 allow IIremedies that
are apIeal in their reach into tho put, and timele.. in their ability to
affect the future." ld.• at:276. Both cues condemned those interests because
they wou.lcl allow distribution of &oodI ellentially according [0 the demographic
rcpruentation of particular racial and ethnic sroupl. See Croson, supra, at
498, '0'·'06, '07; Wypnt. 476 U,S., at 276 (plurality opinion).



The auened interest in this~ suffers from the lame dcfectJ. The
interest is certainly uno~bous: The FCC and the majority of this Court
underltandably do not suueat how one would define or measure I particular
viewpoint that RUehl be associated with race, or even how one would aucS5 thc
divenity ot'broadcalt r···49'J ["119J vicwpoinu. Like the vlaue
8uemoD ot societal discrimination, I claim of insu1!iciently divcrse
broadcutifti viewpoints might be used to jUlliliY equally unconatrained racial
preferences. linked to nothinl other than proportional reprcsentation of

PAGE 48
497 U.S. '4', *614; 110 S. Ct. 2997;

1990 U.S. tEXIS 34~9, ··119; 111 L. Ed. 2d 44$, "·49$

various raa:a. And the UUcrat would support indctlnitc UN of racial
claalUleationl, employed ftnt fA) obtain the appropriate mixture of racial
vieww and tUn to ensun that the broack:utin, apedNm continua to reflect
that mixture. We cannot deem to be conJtitutionally adequate an interett that
would support meuures that amount to the core constitutional violation of
ffoutright ractal belancinJ." CrolOn, supra, at ~07.

The auerted interest would justify discrimination lsainat members of any
group fOUDd to contribute to an insufficiently diverse broadcasting spectrum.
including thOle IJ'OUPf currently favored. In Wygant, we rejec:ted "
iDJUfftciently weiJhty the interelt in achieving role models in publi<: KhoolJ.
in pan becauac tbat rationale could 81 readily.bo used to limit the hirina of
t_hen whD bc10nlcd to particular minority itoups. See Wygant, supra. at
275-2'6 ["1201 (plurality [*615) opinion). The FCC's claimed interest
eouldsimilarly jUltift limitations on minority members' participation in
bZ'OldcutiDl. It would be unwise to clepePd upon the Coun'. re.lri~on of it.
boldine to "benip" meuurea to forestall this result. Divorced from any
remedial purpote ud othetwi.. undeftned, "benilll" means only what abiftina
fuhiODI and cbanlin. politics deem acceptable. Members ofany ra~ial or ethnic
aroup. whether now pref'ernd under the FCC'. policies or not. rna)' find
themIclva politically out oftashion anel subject to disadvantapous but
"beniJD" dilCrlmination.

Under the majority's holding. the PCC may alto advance its aacrted intereat
in viewpoint diversity by identifyina what constitute. a "black viewpoint. tI an
tIAsian viewpoiDt,• an IfArab viewpoint.It and so on; aetcrminina which viewpoints
are undempracntect anel then ustn. that determination to mandate partiaLIar
proarammiJll or to deny Ucenset to thOte deemed by virtUe of their race or
~thnicity 1... likely to present the ta\"ored views. Indeed. the FCC hal. if
taken at itl word. essentially pursued this course. albeit without making
expresa ita reIIOftJ for chooJin. to favor particular (U121J groups or for
co~hMlin .. tbatthe broadQlatinS spectrum is insufficiently diverse. See
Statement ofPolicy on Minority Ownenttip of Broadcasting Facilities. 68 P. C.
C. 2d 979 (1978) (1978 Polley Statement).

We should not llAXept .. adequate tor equal protection purpolC8 an interest
unrelated to race. yet capable of IUpponing measures 10 difficult to
distinauish from proKribecl discrimination. The remedial interest may cuppott
race classifications because that interest is necessarily related to past racial
discrimination; yet the interest in diversity of vieWpoints provides no
legitimate, much less important, reason to employ race classifications apart



ftom ~!~ti~1 impennilllNy ~~atin! race with tboufhtl and behavior.
AAd it will proYt 1mpoujblt to dlItinJUilh naked prefbl1Dca tor memben of
particular flCII from prtfmn* (or mtmben ofpartiwlar raoa baUlt tbty
~ eenaiIl valued [-616) vilM; No marter what ill pwpoM, the
Qovemment will ~ able to claim that it [·"496) baa favored cortain
penou for thE abiUty. ttemminc from rKO, tel colltn'bute d.lattnctivc views
or )'eflPCCtiVC'.

Even CODI1der1d II other than ('·122] Ij\lltiftcation far UIiq lICe
ctllldcaaio.... tbI ..... IntInIt in viewpaiDI cUYOt'Iity fI1111hoft of
beiDI weitbtY 1ftCNIh· Thl Court hli rec»ptZld III iutinIt in obCainiuI dtv_
broMalldq vifwpoiDtI u a!elid..- bull • the FCC. actin, putlUlftt to
Itl "public: lnterett" ltatutoty mandate, to Idopt limiteel DlCUUNI to lnereuI
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tb. number of compedDI Ueta... and to 'llCOW'llp lietDIIII to PIUIIU vuie4
vicwsOll __ afpubUc COII&*Il. Ste. e.,., FCC v. Nltiol\ll Clt1zena
Commiuee ft)r BroIdc:utin,. 436 U.S. 77! (197&)~ 1lod Lion Brnldc:uUn, Co. v.
PCC. 3tS U.S. 367 (1969): UBi" Stlttlv. StonrBrolikutin.Co., J!l U.S. 192
(1U6); AIIodated P1'III v. tIm. Statu, 3215 U.S. 1 (U4S); National
IJ'OIIdcIIaftl Co. v. tIDi... S... 3191J.S. 190 (1943). W. hIw ... coach...
that theM JDIUU1'II do DOt run afoul of the Pinl Amadmlnt'. ulUll prohibition
at GovenuDIDt l'IauJaUOJI at tbe marlcetpllce at idIII, in Pl11*'_lint
AnwN:Imat QODCII'Utupport Umtted but iamtabl. GGvemment r*-113J
rtplatiOA or the ptwliarly c:onatrIined broadcuUI1l apecuum. StI. t. a:.lcd
Uoa...... It 31..390. But tile ooadlllion tha! mMIU1'II acloptld to funbel' the
intire. in c1ivenity at broedcuttlll viewpoint! are neithll beyond the FCC'.
IWutOrY authoritJ DOl~ 10 the Firlt AmlDdment hardly tItIbIllhcs the
intmlt u impol'Wlt tor eqUll protICttO.ll purpo•.

The FCC'.eXflNiol\ ottlle ..... intenet in divmtty ofviews in th_
;aMI ptllllltl, It the very 111.. 1ft WlIIttled Pint AJDeMmut 1.... The FCC
his CODdUded tbIt tile Amn- bI\lIdcUWt. public rece!WI tile incurrtet mbc
oridIu W Glaima to have adopted the dlallenpd polici.. to supplement
PJ'OIl'IIDIDiDI _tillwith. pII'tiCWIr let atvilWl. A.1tJIDuJb WI bM approved
limited...."pId [t61'7) to lDCl'tllt inibrmaUon anel viaM
pnera11y. the Court hu QMr upheld abraadctltina malUfe dttiptd fA) amplitY
• dJIdJIcI.Of"or the ViIwI of I pll'IteuJar Q1aII of..... Indeed.
the Court blllUfPItId tbat the 'im Amen4mtnt prohibita allocatin. licen .
to funhlllIIab.. See Nadoul Brae_ltill Co. v. Umted StI_aup It
226 [--124) ("But CoftII'II cUd not authorize the Conun1uion to d\OOIIlImon.
lU~naellppUeutI \IpoA the bub aftheir poUtiCll. 0C0ft0mic: or IOdal
viewI. or upon III)' othIr caprlctGWI butt. If it did. or if thl Comnlinion by
the. Rqul.tionl propoted • chotCllDlcm. appUcaDta upon IOIDO IUCh blltL the
[Filii AmendINDt] iIIUI Won UI woukl be wboUy cti6ler4"). !wn ItID
inttNltll cIetImIined co be lt1idmatt in one conte:'(t, it don not suddeJ'lly
becorac imponant enou.b toju~ dilUnctionl baaed on race.

IV

Our tradlticma1 equal protlCtion dootrine requirct, in addition to a



compellina state interett, that the Government's ehosen means be necessary to
accomplilh, and narrowly tailored to funher, W asserted interest. See
WYlant, 476 U.S., at 2'14 [...·497) (plurality opinion); Palmore v. Sidoti, 466
U.S. 429,432-433 (1984). Thi. element otstnet scrutiny is c1eaiped to
"cowrl'] that the means chosen 'fit' (the] compeUina goal so closely that
there is littl, or no pol8ibility that the motive for the classification was
illegitimate racial prejudiee or stereotype. ~ Croson, 488 U.S., at 493
["12~l (opinion of O·CONNOR. J.). The chOlen means, restins II they do on
stereolypill.l and SO indirectly furthering the Uleruct end. could not plausibly
be deemed lWl'owly tailored. The Court instead find. the racial elassificatiolU
to be "substantially related" to achievm, the Ocvernment', interest, ante, at
~69, II far leu rigorous fit requirement. The FCC's policies fail even this
requirement.

[·618} 1

The FCC claima to advance its asserted interest in Qiverse viewpoints by
sing!in, OUt race and elhnicity aa peculiarly linked to diSlin~ views thar
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require enhancement The FCC's choice to employ a racial criterion embocliea the
related notioDi that a particular and distinct viewpoint inhere, in certain
racialll'OUPl. and that a particular applicant. by virtue of race or ethnicity
alone, il more valued than other applicant. because "likely to provide [that}
distinct perspective. II Brieffor FCC in No. 89-"3, p. 17; see 1978 Poli~

Statement, 68 F. C. C. 2d, at 981 (policies seek "representation of minority
viewpointl in programmingll)~Sriellor FCC in No. 89-700, p. 20 (current
ownership structure createl prolfllmming detlcient in " minorities ['] [··12~]

... tutti and viewpoints"). The policies dir=ly equate race with belief
and behavior, for they eltab8ah race as a nee"lIl')' and suftlc::iont conclition of
securin, thep~ The FCCI chosen meaDI relt on the "premise that
d.iA'erenc::ea in race, or in the color ata penon'. akin. reflect real
diJfereaces that are relovant to a penon'. rilht to sbare in the bleslin,. of a
ft'ce society. [T]hat premise is utterly irntional and repuanant to the
principle. ofa free a1U1 democratic society." Wygant. supra, at 316 (STEVENS,
I., elisscntinS) (internal quotation marks omitted; citation omitted). The
policies impermialibly value individuals because they presume that persons think
in a manner aaociatecl with their race. See Steele v. FCC, 248 U.S. App. D. C.
279, 28'. 770 P. 2d 1192, 1198 (1985) (minority preference contrary to Hone of
our molt cberilhed constitutional and societal principles . . . that an
individual'. tuteI. belldl, aneS abilltia should be assessed on their own
meritl rather than by catelOnlins that indiviclua1 u a member of a raeiaJ JI'OUP
preawned to think and behave in • particular ["127] way"), vacated. No.
84.1176 (Oct. 31, 198~), remanded (CADC, Oct. 9, 1986).

The FCC UIUJ1\eI a particularly stronl correlation of race and behavior. The
FCC jUltitlea itl conclusion that inlui!!ciently [-6191 diverse viewpoinU
are broad<:ut by reference to the perccntap of minority owned statiolU. This
aaumption is correct only to the extent that minority owned stations provide
the detirecl additional views, and that stations owned by llldivlduais not favored
by the preferences eannot. or at least do not. broadcast underreprcsentecl



programming. Additionally, the pec. focus on ownership to improve [....·493J
programming wum=- that prc!ercn=s linked to ract are 10 strong that they will
di~tate the owner's bchavior in operating the 9tation, ovcr~ming the owner's
personal inclinations and reprd tor the market. This strona link between race
and behavior, cspcc:ially when mediated by market forces, is the assumption that
Justice Powell rcjec:tcd in his discussion of health W'e service in Bl1dce. See
438 U.S., at 310-311. In that we, the state medical school ari\1ed that it
could prefer membera of miDority JlOUp. bec:auae they were more likely to
["128] serve communitiea particularly needinl medical care. JUitice Powell
rejected this rationale, COftCtudift' that the ulWDpUon wu WlIUpported and that
INCh individual choices could not be Pl'elUmed from ethnicity or race. Ibid.

The majority addrellCl this point by arlllin, that the equation of race with
distinct views and behavior is not "impenniSllbie" in this panicu1ar cue.
Ante, at 379. Apart from placin, undue faith in the Government and c:ourtl'
ability to diJtinguilh "good" trom "bad" stcrootypc., this reuonilll repudiates
essential equal protection principlea that prohibit racial generalizations. The
Cowt embracel the FCCs reuonina that an applicant's race will Uk=ly indicate
that the applicant posseMel a dis~ penpective. but notes that the
correlation of race to Mhavior i. "not I ri.ld aaumptiOll about BOW minority
owncn will behave in evCl)' case." Ibid. The c:arollary to this notion i. plain:
Individuals ofuntavorcd racial and ethnic backgt"OWlCls are unlikely to po.....
the uniquo experiences and background that contribute to viewpoint diversity.
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Both the reuoning and its corollary reveal but dilregard what is objectionable
about a atereotype: ["129] [*620] The racial pneralization inevitably
cloet not apply to certain individuals, and thole pCll'lOni may lclitlmately claim
that they have beenJudpcl accordin, to their race rather than upon a relevant
criterion. see Loa Anpla Dept. of Water and Power v. Manhart, 435 U.S. 102,
708 (1978) ("EveD a true pnenltzation about the clau is an iNdIcient
reuon for dilQualifyin. an iDdividull to whom the generalization doa not
apply"). Similarly disturbinl iJ the majority's reuoninl that different
treatment on the butl of race II pcrmiuible becaUle eftIcacious "in the
agrepte." Ante, at 579. In Wiescnteld, we rejected similar re8lOnin,:
tIObvioualy, the notion that men ue more likely than women to be the primary
supporters althoir lpouJeI and children is not entirely without empirical
support. But such a genderbued pneta1izatton caMot sutftce to justify the
deDiantton of the efforu ofwomen who do worle and whole aminp contribute
significantly to their families' support." 420 U.S., at 64' (citation omitted).
Similarly in this cue, even if the COurt'1 equation of race and programming
viewpoint ["130] ballOme empirical basil, equal protection principia
prohibit the Government from reJyina upon that baat, to employ racial
c:lauiftcattou. See Manhan, supra, It 709 ("Practices that classify employees
in termI of religion, race. or sex tend to preserve traditional aasumptioRl
about aroupa rather than thouptful scrutiny of individuals"). This relianceO
("·499] on the "aggrepte" and OD probabilities c:onfimll that the CQurt has
abandoned heightened scrutiny, which requitea a direct rather than approximate
tit of means to endl. We would not tolerate the Government's claim that hiring
persona ofa particular race leads to better service "in the allre.ate, II and we
should not accept u legitimate the FCC'I claim in this case that members of



Cflrtain ra", will provide superior programming, even if "in the aggregate." The
Constitution', text, our cases, and our Nation's history foreclose such
premi~s.

["'621] 2

Moreover. the FCC's selective focus on viewpoints associated with race
illUltrat.. I particular tailoring ditftculty. The userted interelt il in
advancm, the Nation'. dUferent "social, political, esthetic. moral. and other
idcu and experien;ea," [·-131) Red Lion, 395 U.S., al 390, yet of all the
varied tradttiolU aM ideo Ihand antOne our citizens, the FCC has lOU,ht to
ampl~ only thOM particular views it ldcntiftel throup the claniflcatioDi
mOlt IUIpflCt under equal protection doctrine. Even ifdistinct vilWl could be
auociated with particular ethnic and racia1lfOUps, tocuIinl on tht. panicuJar
aspeet of the Nation', views calli into question the Government's pnuine
commitment to itl alerted interest. See Bakke. 438 U.S., at 314 (opinion of
Powell. I.) (race-coQ:ioUl mealUJ'eI might be employed to further diversity only
if race were one of many alpects of backlfO\!nd sought and c:onaidered relevant to
achiCYinl a diverse student body).

Out equal proteetion doctrine govemiq intermediate review indlcatel that
the Govemment may not UIC race and ethnicity as "I 'proxy for other, more
germane buea ofclusification. til HOlln, 4'8 U.S., at 726. quoting Crai, v.
Boren, 429 U.S. 190, 198 (1976). The FCC has used race II a proxy for whatever
vitwt it belloyCI to be undempraeuteel In the broadcutinl ("132]
specttum. This reflexive or unthinIdDl use of a auapect classification i. the
hallmark ofan unconstitutional policy. Sec. e. g.• Wenaler v. Druggistl Mutual
Ins. Co.• 446 U.S. 142. 1'1·U1 (1980); Crail. supra, at 198·199; Wieeenfeld.
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supra, at 643~4l The illftt of meuJ to ends is maniteat. The polley i'
overincIuIive: Many mcmben of. particular racial or ethnic II'OUp will have no
intertlt in a4vancinI the vieM the FCC believe. to be underrepraented, or will
ADd them utterly t'oreip. The policy i. underinQluaive: It awards no
preference to disfavored inclividuall who may be particularly well versed in and
committed to prenntiq tho.. views. The FCC has failed to impltn\tftC a
cale-by-cue detmniDation. and that failure il particularly unjustitled
[-612] wheD individualized hearinp already oc:eur. as in the comparative
liccnsinl procell. See Orr v. Orr. 440 U.S. 268. 281 (1979). Even in tbe
remedial context. we have required that the Government adopt means to ensure:
that the awn ofapartic:u1ar prefem\ce advances the asserted interest.
{UI33] In Fullilove. even reviewin, an eltercile of~ 5 powers. the Court
upheld the challenpcl ....ide ollly becaule it contained a waiver provi.ion
[·••500) that ensured that the propam served its remedial function in
particular casea. See Fullilove, 448 U.S., at 487-488 (opinion of Bur.er. C.
1.); sec a1Io CrOlOD, 488 U.S., at 488-489 (opinion of O'CONNOR, I.),

Moreover. the PCC's propalDl cannot survive even intermediate scrutiny
because race-neutral and untried means ofdirectly &ccompllshin, the
governmental interest are readily available. The FCC could di~t1y advance its
intertll by requirinllicenaea to provide programming that the FCC believes



would add to divmity. The interest the FCC werts is in programming
diversity, yet in adopting the cballenpd policies, the pee expreuly disclaimed
having anemptld any direct eft'Ortl to achieve its ancrted goal. See 1918
Policy Statement, 68 F. C. C. 2d, at 981; ante, at ~84.58~, n. 36. The Court
sunem that administrative convenience excuse. this failure, ibid., yet
intermediate sc:rutiny bars the Oavernment from [.... (34) relying upon that
el(C\* to avoid meuures that direc:tly further the asserted inter.. See, e.
g., Orr v. Orr, supra, at 281; Crai, v. Boren. supra, at 198. The FCC and the
Court sugelt that Firlt Amendment intereltl in lOme manner should exempt the
FCC from employiq this direct, race-ncutral mClD& to acNt\IC its auened
intorat. They NMDtia11y arp that we may bend our equal pl'O*don
principlel to avoid more reacWy apparent harm to our Fint Amendment value•.
But the FCC cannot have it both way.: Either the Flnt Amendment bin the FCC
from IeCkin, to Kcomplith indirec:tly what it may not accompliah direcdy; or
the FCC may pursue the ,011, but must do 10 in aDWUlU that comportl with equal
protedion principia. And if the [*623J FCC can direct Propamminl in any
fashion. it must employ that direct means before reaortin8 to indirect
race-coDlCious mean'.

Other race-neutral meanJ alao exilt, anct all are at lcut u direct II tho
FCC'. racial c1wi1lcatioZlJ. The PCC could evaluate applicant. upon their
ability to provide, and commitment to otter, w~er propammin, the pce
believ. woulcl [*·135J reflect undtueptelO11ted vtcwpointl. If the FCC
tnIly IOekI diverse propamminJ rather than all~on of Iooda to persou of
partic:ular racial beckpound.t, it hu little oxcuu to look to racial background
rather than propammil1l to further the propumUl1I interest. Additionally, if
the PCC believes that certain petIODI by virtue of their unique cxperiencCl will
~ontributl u ownen to more divene broadca.ting, the PCC could simply favor
applicuU who.. perticu11t bIoqrouDd indicatls that they will add to the
diVOllity ofpropamming, rather than rely IOlely upon IUIpect claui11oations.
AlIO, racc-neutnl meIDI exia to allow~ to the broaclcutinJ lndultry for
those pct10ns excluded Alr ftnaDctal and related reuons. Tho Court reMOl1'
that various minority pl.enca. includi~tboIereflected in tbe mitre..
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sale, overcome barriers of information, experience, and financing that inhibit
minority ownenhip. Ante, at 593-~94. Raee-oeutral tlnancial and
informadoaal meuum most directly reduce financial and intormational
barrierl.

The FCC could dMlop an eft'ec:tive [*"501] ascertainment policy, one
~ propammin, that refledl undCImprelCnted viewpointl. ["136]
The Court', diacuuiOll ofaltemativea neII'1y exclusively focuIea on the PCC's
asccrtaimnent policy. Ante. at 585-589. Yet that policy applied only to
exiSlinilicenaccs, adclresaecl not viewpoints but issues of concern to often
relatively bomopneoua local <:ommunitiet, and, by tho FCC's own admi,sion, WlS

tcoW.. and incfl'cctivc. Aceordina to the FCC, the aacenainment policies
altered programmin,little more than the market already did, and provided "no
guarantee that once a concern il uc:ertained by [*624] formal or informal
means, programming retpODSive to that concern will be presented." Commercial TV
Stations. 98 F. C. C. 2d 1076, 1098 (1984), reconsideration denied. 104 F. C. C.



2d 3'8 (1986), remanded on other ¥loundl sub nom. AeUOft for Children'.
1elevi.ion v. FCC, 261 U.S. App. D. C. 2.53, 821 P. 2d 741 (1987); see allO 98 F. C
C. C. 2d, at 1098-H01. Unawprisin.ly, the FCC has concluded that this limited
ascertaiJlmeDt policy hal not proved to be effective, and hal eliminated it
throughout mOlt media. See id., at 1097·1101; [.... 137] id., at 1099. and nn.
78·80 (survcyina proceed.inp abandoningucertainment requirements).

The PCC hu potited a relative abaence of" minority vi~inta.· yet it hal
never aulPltcd what thole viewa miaht be or whit other viewpoints miaht be
absent from the broadcutinllPlCtruIIl. It hat never ideDti1led Ill)' particular
deficiency in proarammiD. diversity that should be the subject of treater
prolflJD1Din. or that ntc:eslitar. flew cJU.itlcatJODl.

The PCC hal never attempted to UlOsa what altemativa to racial
cluliftcauODl mipt prove etrec:tive. The 1918 PoliC)' Statement referred to
only two alternatives that the Commiuion had undenakeD: I minority hirin,
policy and the uccrtainment policy. 68 P. C, C. 2d. at 979-980, Relyin. on
ownenhip statistic. and cursory evaluatione of what viewpoints the broactcutina
spectrum coatainld, the FCC aaertecl that inlUfftcieDt propammin, diversity
exilled and that racial clauiflcatioDJ were necessary. ld.• at 980-981. Not
until 1986 cUd the FCC attempt to deten'lUac the nature of the viewpoint. that
mipt be UDdorrepreADted or to determine ["138] whether eactive
race-neutral meuura mipt achieve the PCC'. ulllUd interelt. see. e. I.,
Notico oflDquity on Racial, Ethnic, or Gender Clallifications. 1F. C. C. R.c:d
131' (1986), modified. 2 P. C. C. Red 2377 (1987). The FCC IOlldtecl comment
about a lUI' ofpotential race-aeutral alternatives: It asked what race-neutral
It\eIN apt arectivoly iftCreue prolfIJIl diversity, ("62') whether it should
require aD individualized lbowin, of ability to contribute to proaram diversity,
whether it should allow nonminority members to demonstrate their ability to
contribute to diveno propammin,. and whether it should select applicants baled
on dcmolJltrlte<l commitment to particular issue. rather than accordin. to race.
See 1F. C. C. Red, at 1318. It wu thia inquiry. of course, that the .
coDlRlIioDal approprtatioDl lDC81U1'C1 halted. Sec Continuina Appropriation. Act
forPilClll Year Bl8S. Pub. L. 100.202. 101 Stat. 1329. !bu. the record i.
cleer. The FCC hu Dever determined that it ha.any need to reson to racial
cluliflcatioN to achieve ill aacrted interelC, [....'01] and it has
employecl ["139] race-e;onJCioua means before acloptinl readily available
race-neutral, alternative IDUDI.
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The FCC Iecb to avoid the tailorma di1fiadde. by f~Uling on minority
ownenhip rather than the UIOned interelt in diversity ofbroadcast
vi~iDti. The CODItitudon c1carly prohibits allocatin, valuable JOOds such
U broackut lictDlCll simply 011 the basi. of race. See Bakke, 438 U.S., at 307
(opinion o!Powell.l.). Yet the PCC refers to the lack of minority ownership
ofstatioDl to support tho exiltence of a lack ofdiversity ofviewpoints. aDd
hal fttted its prG(p'8II1I to increue ownership. See 1978 Policy Statement,
.upra; Comml••iOD Policy Reprding Advancement of Minority Ownemup in
Broaclcutin" 91 F. C. C. 2d 849 (1982). This repeated focus on ownership
supports tho inference that the FCC seek! to aUfX8te licenses based on race, an
impermissible end, rather than to increalC diversity of viewpoints, the ASserted



interest. And thi. jUltiflcation that links the use of race preferenCCl to
minority ownership rather than to diversity of viewpoints ensures that the

FCC's proarams, like that at issue in Croson. "cannot ["140j be said to be
nlllTOwly tailored to any goal, exctpr perhaps outriiht racial baJancin,."
Croson, 488 U.S., at 507.

[*626} 3

Even apart from tl1tIe tailoring dcfectl in the FCC's policiea, one panic:ular
flaw undmcores the Governmentl

, ill fit of means to ends. The FCC'. polici~
a.1UJrle. and rely upon. the ex.Imnc:e ala tiptly bound uneXUlu between the
ownen' race and the reau1t1ng proaramminl. The Court's lenathY ctfSCUSlion of
W. iuue, ute, at '69-"9, purports to establi.h only that lOme relation
cxiata between owneR' rKI and propammiq: i. e., that the FCC's choice to
t'oaa on allocatioA allioenses is rationally rdatad to the asserted met. The
Court UDderstandably 11\Ilcc. no mon..r clailDl, bccaUIC the evidence provides no
support and becaUIC the requi.ite deference would 10 obvioUily abandon
heiPtenod scrutiny. For IJ'I'IlIMnt'. like, we can grant that the Coun'. review
of conare.lioul hearinp and social science studio eltlbli.beI the existence
of lOme rational ntxUl. But even .lIwniDI that to be true, the Courtl

,

dilCUllioD doeI not beIiD to CltlbU.h that the programs are directly and
substantially related to the iD&el1lt [**141J in diverse programmins. That
equal protection t.uue turDI on the degree ownen' raee i. related to
prolflDlJDin,. raIbcr than wbMblr any relation cx.iltl. To the extent that tho
FCC eamrat .how the IlIXUI to be nearly c:omplete, that failure corUlrma that the
cholen IDIUI do not directly advance the auerteel interest. that the policies
rest iJ1IteId upon Ulegitimate stenotypel. and that individualized
detenniaations muat replace the FCC's UM of race u a proxy for the desired
propammina. O

Three difflcu1tie.1Ugut that the nexus between ownm' race and
programmiq i. considerably Jeu than subatantial. First, the market shapes
programm!n. to • treIDIDClous extent. Members of minority JIOUPI who own
liceJllll might be thoulbto lib other owners, to ... to broadcut propams that
will attract and main audieac:ea, rat1Iet than prosrama r***~3} that
reflect the owncr'. tuteI and pre.fercDocl. See Winter Park CommumcatiOIll.
Inc. v. PCC, 277 U.S. App. D. C. 134, 14'·148,873 P. 2d 347, 3'S-3til (1989)
(cue below) (WillilUDl, [*627] I., coneurrin, in part and dilllentin.ln
part) (1UM)'ing CYidence au.....n• piolflllllDina seared to [**142) audience
taste). SecoDd, station owners 1wve only Umited control over the content of
proaratJUDiDI. The dilUell sale praents • panicularly acute difficulty of this
sort. tTnllU tbe comparative Uc:cn.il1l ProlfllD, the distrea sale policy
provides p~ftQCI to minority owners who neither intend nor desire to
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manap the JWion in any respect. Sec ante. at "7-"8; CommJuton PoUey
RegardiD, Advancement of Minority Ownership in Broadwtina. supra. Whatever
cliltinct programminl may atteDd the race ot an owner actively involved In
manqin, the ItIUOD, an absentee owner would have far less dfect on
programming.



Third, tho FCC bad absolutely no factual basis for the nexul when it adopted
the policies and hal since ettabliihcd none to IUpport its existence. UntiJ the
mid.1970's, the PCC believed that its public interest mandate and 1965 Policy
Statement preoludecllt from awardil1l preference based on race and ethniclty. and
instead required appUcanti to dmnonltntte particular entitloment to an
advantall in a comparative bearin.. Policy Statement on Comparative Broad~1t

Hearinat, 1 P. C. C. 2ei 393 (196'). Set, •• I., Mid·P1ol'i4a Television Corp., 33
P. C. C. 2cll ["'*143} (Rev. Bet), review deDled. 37 F. C. C. 2d "9 (1912),
rev1d, TV 9, Inc. v. FCC. 161 U.S. App. D. C. 349, 49! F. ld 929 (1913), cert
denied, 419 U.S. 986 (1974). Tho Court of Appeals for the District of Columbia
Circuit rejected the FCC, polition on ltatutory JI'OW1dI. See TV 9, 161 U.S.
App. D. C., at 356-3'1, 49! F. ld, at 936-938. The court rejKtcd the FCC's
arguments that "the CommuniQ8tiOIll Act, like the CoDltitutioo. i, c:olor-blind,"
and that a rac:e prcfcrcn~ wu incompatible with the FCC'. aovemtn, statute.
Ibid. Instead. buecl on notbinl other than itl conception of the public
interell, that ~oun required that an applicant'. membership in a minority
ifOUP be presumed to lead to pter diversity ofprogrammin,. ld.• at 3S7·358,
495 F. 2d, at 937.938; [*628] see Garrett v. PCC, 168 U.S. App. D. C. 266,
272.273, '13 F. 2d 10~6, 1062-1063 (1975). Principally relyio, on the panel'l
presumed ftexua between race and prolfIlIUDillJ, [--144) the FCC in ica1978
Policy Statement acquielCed and eltablilhecl the polletel challenged in the.
euel. See 1918 Policy StatemeDt, $UprI, It 981-982. In the mid-1910's, the
FCC, prompt1Icl by this Coun'. cIeciIiou irldicatinl that • tactual predicate lIU1It
be e.tablished to suppan UII of rac:e clUli1!ClttoDJ, unanimously soUlbt to
examine whether, and to what extent, any nexut exi.ted betwee!l an owner'. race
and propoammiftg. See Notice at Inquiry on Racial, Ethnic. or Gender
Clusi1lcatioDJ, 1 F. C. C. Red 131' (1986), moddled, 2 P. C. C. Red 2377
(1987). AI the Chairman of the PCC "''PlaiDed to Congreu:

"To the oxtent that heightened scrutiny requires cenain factual preclicata.
we cI1IccMred that notwithttmdiIll our ttatementl in the put reprdilll the
usumecl nexus between minority or female ownmbtp and proaram diVinity, I
factual predicate bas never beeI1 establlibld. [_••'041 "For example, the
Commi"'on hal It 110 time hu examlNd wbother there i•• ncxuI between a
broa4cut owner's race or pDder IDCl program diversity, either on a CliIMy-<:uo
basil or ,eDerically. We bact no [-·14'] reuon to, MaUll the;ourt in TV
9 told us we could. indeecl InUIt, usume sueh I nexus." Minority.Qwned
Broadcalt StatiOnl, Hearing on H. R. '373 before the Subcommittee on
TelccommunieatioDJ, CODlWDCl' Protection. and Finance of the House Comm. on

Energy aDd Commerce, 99th COI1l-, 2d Sea.. 16 (1986).

Through the appropriationa meuure.. Con.,_ barred the PCC'. attempt to
initiate that examinatioD. Sec Continuin, AppropriatiOIll Act for Pisc:a1 Year
1988,101 Stat 1329.31.

Even apart trom the limited. natun of the Court's claiml, tittle can be
di",med from the conpeuional action. Fint, the Court'SIW'VC)' doe. not
purport to establish that the [*629J FCC or Conll'es. has identified any
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particular dc1\ciency in the viewpoints contained in the broadcast spectrum.



Second, no degree of congressional endorsement may tranlform the equation of
race with bcbavior and thoughts into a perm.i.lible bois of governmental action.
Even the molt expreu ancllavishly doeumeDted conlJ'Cllionai dec:laration that
members r4 <:ertain raeet will U ownert produce diltinct and superior
ProJl'llMlinI would nat allow the GovenuMnt to employ such reuoniq to allocate
benefttl and burdens amonl [··146) citizen, Oft that bai.. Third. we sbould
hesitate before acceptlna u definitive any declaration reprdiRJ even the
exiJteDcc of a nexua. The two leJiallUvt repona that claim tome nexua to
c:xilt refer to to\U'eOI that provide no suppon for the proposition. See S. Rep.
No. 100.181, p. 16 (1987); H. R. Can! Rep. No. 91-76' p. 43 (1982). Conarea,
throup appropriationa meuum, IOUPU to foreclose examination of an i.1IUe
that the FCC believed to be entirely 1JDnlOlved. See Continwng Appropriation.
Act for PilCal Year 198', supra. !lpecially where Conlfell ~eeu the
considered judgment of the executive oftlciala pouening particular .xpeni..
reprdinl the matter in issue, courtl are bardly bound to ICQtPt the
conp'lllional declantiOD. Sec. e. g., RDltkerv. 001dberJ, 4'3 U.S. 57, 83-8'
(1981) (WHlTB, 1.. dilsentinl). AddiUODIlly, the FCC created the challenged
policiCl. CoDJfUI bu, throuJh the appropriatioD' procell, frozen tho.
policiet in place by pnveAUDg the pce from reexaminin, or altering them. That
conpasioD&1lCtion cia.. not amount to an endorsement of the reuonin, and
empirical c1aimI oriliDally aacrted and ["147] then abandoned by the PCC,
and does Dot reflect the wne coDlidtredJudgment embodied in meuurea crafted
through the lepilativi proceI' and lUbject to the hcarin•• and deliberation
ICQ)I1lPlJlyin,lNbttllltive !ePilatiOn. Cf. TVA v. Hill, 437 U.S. 1~3 (1978);
Andruav. Siem Club, 442 U.S. 347,3'9-361 (1979),

[-630) 4
.

Finally, cho Governmeot CID1\Ot employ race claJltficatiolli that W\duly burdon
individuall who art DOt membefI of the favored TlCW and ethnic group.. See,
e. g., Wypnt, 47~ U.S., at 280-281 (plurality opinion). The [···~O~J

challenaed poltci. fail thia indepeDdent TequUelDCDt. IS well u the other
coDlt1tutioDII requirelDlUtI. The compuative licenJin. and dJltren 111.
ProlflDll provide the eventuallic_ with an except10Dllly valuable propeny
and with I rue aDd unique opportw1ity to IerYe the local community, The
distreu sale Unpolll a particu1uty lipiftcant burden. The FCC bas at base
create4 a specialized marUt rnerved exclusively for minority controlled
applicanta. There is no mon rigid quota than a 1000lo set-uide. This fa« is
not altered (··148) by the~on, ICC anti, at '98-'99. that the FCC
and the .11« have 80IDI dilCl'etioll over whether ltationlrnay be sold throup
the diltral propam. Por the would« pwcbascr or person who seeka to compete
for the 1tIti0D, dill opportuni~dcpcDdl enUnly upon race or ethnicity. The
Court'...... that the eliltral .. aUocatea only a smaU pertentqe r4 all
liCCDIIIl1ee.1DtI, It 599, allO mi_ the mark. Thi. argument readily
suppol1l =upletl pnfercnca and. avoidt IQrUtlny ofpaniCUJar Pl"01fI1DI: It ia
DO retpOnM to a penon cieAied admiulon It one school, or disdwpd from OMC

job. solely on the bul' at race, that other school, or employers do not
discriminate.

The comparative Uc:enJinl prolfllD, too, impolel a significant burden. The
Court's empbalil on the multifactor procell should no, be confused with Ute
l;:laim that the preference il in lOme sense a minor one. It is not. The basic
nonrace criteria are not diftlcult to meet, and, given the sums at stake,



Second. no dep ofeonpeuional endorMtrlCDt may tranIform the equation of
race with behavior aDd thoulhtJ into a permJ..uJble ba.iJ ofaovemmcntalaction.
Even the molt express aDd lavishly documcDtcd con,reuional declaration that
m.mbm of certIiJl racea will u owMl1 produce cliItinct and superior
propammLng would not allow the Government to employ mch reuonil1l to allocate
benefttJ and burdelUl amona ("146] citizena on that buil. Third, we should
hesitate before ac:ceptinl u ddnitive any declaration reprdill.l even Lb.
e'Ci.tel1Ct at II nexus. The two Jeaislative repl)m that claim somen~ to
exilt refer to sourca that provide no suppolt for the propolition. See S. Rep.
No. 100-182, p. 76 (1987); H. R. Conf. Aep. No. 97·7ti~ p. 43 (1911). Congreu,
throulh appropriations mcuurel, lOupt to (ORdOR examination ofan illl1e
that the FCC believed to be entirely UDrelOlYld. Soc Continuinl Appropriations
Act for Pial Year 1988, IUpra. Especially where Cooarea rejectl the
considered judgment of the executive otftciall pot_liDS particular expertise
reprdiq the matter in iuue, COW'tl art hardly bound to accept the
c:oDp'ellioDl1 deQlaration. See, e. 1-, RoItker v. OoIdbtrJ, 453 U. S. 57. 83""
(1911) (WHlT2.1., 4i,sentinl>_ AdditioD&11y, tho FCC created the challenpd
poliei.. Congrcll hal, through the appropriatiODI Pr<X*I, frozen thoM
poUciei in place by preventing the FCC from reexaminiq or altering them. That
'OClnareutoaal action does not amount to an endonemCSlt of the reuoni.Da and
empirical c1aima oripnally auerted IDd [··141] then abandoned by tho FCC,
and doeI DOt reflect the wne OODIideredJudplent embocUcd in meuuret crafted
tbroup the leaia1ative PI'OCIII and lUbject to the hearinp lAd deliberation
accompanytna IUbmntivo leliliition. Cf. TVA v. HiU, 437lJ.S. 153 (1978);
AndtuI v. Sierra Club, 442 U.S. 347. 3'9-361 (1919).

[*630] 4

Fiaally, the Govmunent CIIU\Ot employ race c1U1ifteatiOIUl that undUly burden
individual. who arc not memben of the favored rac:ial anel ethni~ groUpl. See,
e. 1_, Wyguu. 476 U.S.• at 280-181 (plurality opinion). The ["·'0'1
ehallenpd poll. tail thiI independent requirement, u well II the other
eoMituticma1 requimDenU. The comparative ltCCDliIll and diIueu lI1e
proaruu provide the eventUI1 Ue:ea- with an excepUODIlly valuable property
and with a ,rare ID4 unique opportua.ily to serve the local community. The
diItrea lI1e impoIa • pudcuIarly ~CIIlt burden. The FCC hal at base
created. tpedalized IIW'bc racrved excluaively for mlDority controlled
appliwdl. There i. no more ripel quota tbaD I 100% set...ide. Thil fact is
not altered [··148J by the obIeI'vauon, _anti, at '91-'99, that the PCC
and the aeller have lOme dilGl'Ction over whether ltations may be sold tluaup
the di.u. propam. For the woWd-bc purchaser or perlOn who leeks to compete
tor the ItatioD. tbat opportunity dIpendI.ntirlly upon race or etbnicity. The
Court's II'JUIDIDt that the dtltreu lI1e allocates only a small percemap of all
license Ill., anti, at '99, a1Io millCI the mark. This araument readily
support. compl. pn6renctl and avoidllCfUtiny ofparttc:uJar programa: It i.
no relpODJe to aperaon denied admiaion at one .chaol. or dilCharpd from oncO
job. solely on the bui. of race, that other aehool. or employen cSo not
cUlCriminate.

The QOmPIfItive licenalDl program, too, imposes a Ii_cant burden. The
Court'. empbuil OIl the multifactor proceu Ihou1d not be coD1bled with the
claim that the preference il in some sense a minor one. It is not. The basic
nonrace criteria are not ditftcult to meet, and, given the sulDJ at stake,
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appUcanti have every incentive to structure their ownership arrangement to
prevail in the eomparative procell. Applicants cannot alter their race, of
course. an4 raco il clearly tbI dispolitive [.·149] !actor in a substantial
percentap of comparative proceedinp. Petitioner Metro weN that ["631]
race il overwhdminl1Y the dispositive factor. In reply, the FCC admits that it
hal I10t uICIHd the operation afiu own prolJ'llD, Brlc!tor FCC in No. 89-4'3,
p. 39, and the Court natll only that .. minority OWIIUIbip doeI not auarantee
that an applicaDt will prevail. lI An.... at '91·598, n. '0.

In IUJD, the FCC hal not met itl burden even under the Court'l teat that
approvea of racial clauiftQatiOlli that ue l\IbItantially related to an
important governmental objective. Of~, the propuu eve more c1eIrly
tail the Itriet ICftltiny that should be applied. The Court hal determined, in
eMODCe, that Conl!'lll and all tedcra1 apnci.. are exempted, to lOme
Ul-deftaecl but aipUftcant de,"" from tho CoDltitution'. equal protection
requiremeDts. ThiJ break with our precedents pully undermines equal
protection guannteea and permits dilUDctioDl amana citizenl buod on race an4
ethnidty which the Col1ltitution clouty forbids. ,I n:spoct.fully cliaeDt

I

JUSnCE KBNNBDY, with whom ruSTIC! SCALIA joiDa, dtuentin•.

A1moIt 100 yean. in Pleay v. FerpIOD, 163 U.S. '37 (1896), [.. t,O]
this Court uphe14 a pernment-tpODSOrecllKl-eoDldous rncuute, • Louiliana law
that requ1recl"equa1 but separate accommodatioaa" for "white" and "colored"
railroad~, The [·"506] Court ukId whether the mtalUlel were
"reasonable.II IDd it stated that "(i}n dItermiDiDI tho quatioD of
rc&1Oaab1e_. [the lqillatun} 11 at liberty to act with refereacc to the
eltlblilb.ed 1JAIII, CUItOIDI and traditioDt of the people, and with aview to the
promotion ofthdr comfon. II Id., at 550, The PleU)' Court concluded that the
"raoHOIlICiou mcuunI· it revitMd were nuoDible becau. they MrVed tho
JOYCIUl*ltal interelt of iDcnuilll the ridiq pteuv.n of rai.t.roId pIIIeIIpO.
The fundamema1 orron in Pl.-y, itlltlDdant ofmicw and ill validation of
raDk l'Idal inIult by tile State, diItoned the law tor Iix decada before the
CounlDDOl1DClCl itllppUC!lt demiIe ill Brown v. Board of Bducation, 347 U.S. 483
(19'4). {*6321 Pleay'.1tUdIrd otreview and its explication have
cUJt\Ubiq pua11e1J to today'l ~rity opinion that should warn UI lomething
is amill here.

Today tbII Court IfIIltI Conar- ["'151] latitude to employ "benip
race-couciou meuateI ... [that) are DOt .. , dclipeel to compensate
vietiml ofput permntAtal or lOCietal dllcrimination," but that "serve
important JOVII'IUIlCDtal objecdva . . . and are substantially related to
achievement oftboto objectiva." Ante, at ~4·~'. The interelt tbe Court
ac:cepcI to uphold the fICOoCDDIdouI mcIIUNI of the Federal CODUDunieatiODI
Commill1on (Commigton or PCC) 11 ~roadcut ellvnty. I' Funheritll that
iDtereIt, we are told, 11 worth the COlt ofdiEriminating amon, citizeN on the
bui. of race bec:auae it will iDcreue the UlteDina pleasure of media
audi.lIClCI. In upholdiq this pretellftCC, the majority exhumes Pleay'.Cl
detmntill approach to racial clu.iftcatioDJ, The Court abandoN even the
broad societal remedial jUltiftcation for racial preferences once advocated by



JUsnCE MARSHALL, e. g., Relents ofUniversity of California v. Bakke, 438 U.S.
26', 396 (1978) (separate opinion), and now will allow the use of racial
clUSi1leatiou by Cenarets untied to any 1011 ofaddrelling the eft'ectI of put
race diJrnmiDation. All thai need be shown under the new apprOl~h.
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["'·1'1) which until now only JUSTICE STEVENS haclldvanced, Ri~hmood v. 1. A.
C1"OIOn Co., 488 U.S. 469, 'II (1989) (opinion concurriD. in part and conc:urrin.
Injudplent); Wypntv. Jac:kIonBoard afEducation, 476 U.S. 2157, 313 (1986)
(cliaMDtini opinion), 11 that the fUturt dect ofdilCrimiDatiD. amon, citizena
on the bail ot race will advance lOme "tmponant" JOVe11U11CDtal interest.

Onoe the Go\lctnmeat takes the 1t'P, which itldt lhould be fbrbidden. of
enadinl iDto law the iteteOcypical auumption thaC the race of ownel'l II linked
to broadcut content, it follows a path tbat becomes ever more tortuoUi. It
1DUIt decide which raceI to favor. While the Court repeatedly refers to the
prct'erenc:el u favoring" minoritia. II ante, at 5'4, and [·633J purportl to
evaluate the burdens imposed on "nonminorities," ante, at '945, it mUlt b.
emphuized that the dilc:rtmiDatory policies upheld today operate to e"clude the
many racialllld ethnic minoritiel that have not made the Commiuion', Ult
The eDUDIII'ItiOll of the nICU to be protected il barrowtld hom a remedial
statute. but ,iDeo the mntdial rationale mull (··1!11 be (···507]
dJJavowecl in order to IUItIin the polley, the rKe eluliftcatioDl bear IC8Itt
relation to the lLIIeItICl governmental interell The Court'. rwonina pl'OYidea
littl. jUltifleation1br w.lc:omin. the return of racial ~IUlifleauOtll to OUt
Nation'.lawa. nl

••••••••••••••••• -Footnotes- .

nl The Court faill to IIddaw the difftcu1ti11, both practical an4
coDltitutlonal. with the _ 01dtftJdlll members of I'ICiI1IJ'OUP1 WI ill
decision wt11 require. The CommlIIiOll, 1br examPle. hal found it neceaary to
traCe an applic:ut's family hiItory to 1492 to conclude that the applicant was
"Hiapanie" for purpoMl ofa mlnortty tax e:enifteate polley. See Storer
BroadQLain. Co., 87 F. C. C. 2d 190 (1981). I qne that "the very attemPt to
deftne with pndIioft abeu8ciaJY. qUllif>'iDl rac:iaI characterilticl i.
repugnant to our conaUtuUoDalldea1I." Pullilovc v. Klutzllick, 448 U.S. 448,
534, n. '(1910) (STEWNS. r., diluntiq); ICe tel, at '31·532 (SteWart. 1.,
dissentiq). "Iftbc Natioul 0avemInent i, to make a serioul dort to cleftDc
racial 0....by criteria that e:u bt administered objectively. it rouat study
prec:cdcntllUCh u the Pint ReplatiOll to the Reichl Cttizeuhip Law ol
November 14, 193~. traDIlated iD 4 Nazi Coupincy and Agmsion. Document No.
1417.P8, pp. 8.9 (1946)." Id., at '34, n. 5. Other cxampiea are available. See
Population ReJiltrltion Act No. 30 of 1950, Statutes of the R.epubUc of South
Africa 71 (191').

• • • • -End FootDotcs- •••••• • •••••••••
[U154J

rcanDOt apee with the Court that the CoDttitution permits the Oovemment to
discriminate &mOnt its citizens on the basil of raCe in order to scrve interau



so trivial u "broadwt diversity." In abandonin,Mot sc:rutiny to endorse
this interest the Court turns back the clock OD the level of SCNtiny applicable:
to federal race..c;oDlCioUJ meuures. Even atria ICNtiny may not have sufficed
to invalidate early rac:e-bued 1IwI of malt doubtful validity, u wt learned in
Koremauu v. United Statet, 313 U.S. 214 (1944). But the relaxed standard of
review embraced today would validate that cue. anel any number of future racial
clu.ificationl the (*634) Govemment may find UICfW. Strict ICruUny Is
the sureR tot! the Court hal yet deviled tor boldin, we to the canmtutioDa1
command of racial equality. Under our modem prececlcntl, u JUSTICE O'CONNOR.
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explainl, IttiQt IClUtiny mOlt be applied to thia ltatuto. The apptOlQh lakeD
to conptiOll81 meaurtt under@ ,otthe Powteendt Amendmenr in FulUlove v.
Klutznick, 448 U.S. 448 (1980). even uswniDi its validity. sec Cro.on, supra,
at !18 ["1") (opinion ofKBNNEDY.l.), is not applicable to this case.

~ to other exomae. ofconltftlioul power, our casa followiq Bollin, v.
Sharpe, 347 U.S. 491 (19~4), such u Weinberprv. Wiesenfeld. 410 U.S. 636,
638, n. 1 (197'), until they were in dect overruled today, had held that the
Conana is coDltrained in its dODI by the IIlIIC standard applicable to the
Statet: Itriot ICIUtmy of all rada1 c1IIIf1lcatiODI. The majority cannot
achieve ttl aoa1 ofupholdina the quota here UDdet the riJOr afthil Nndard,
aDd 10 mUit deviJe an intermediate _. MnCE O'CONNOP. clemon.stratel that
this ItItute could not survive IYIll intermediate ICrutiDy u it had been
UDdentaod until today. The ~ority limply says otherwise, providtDllittle
reuoning or real attention to put~ in itl opinion of 50 pages.

The Cotut inailtl that the propama under review are "benip.11 JUSTICE
STEVENS qrees. "[T]be lUIOft for the clUlifteation •• the rec:opized interest
in bl'Oldc:ut divenity - i. (···~08) clearly 1dcntifted and does not imply
any jud.....t conc:erniDI the BbWti. ofOWMrt of4i1feteDt raca or the merita
["1561 of ditfereDt k1ndI ofpropunmin.. Neither the favored nor the
diIfavond eM i.ltfpJlti2ed in IDY way. II Ante. at 601 (STEVENS, J.,
concurriDl>. D% A tundlmeDtal error [-63'1 of the Plea)' Court wu its
similar COD1Idm:e in 11$ ability to iden~ "benip." dillCriminauon: "We
CODIider the underlyin, f4l1lcy of the plunti1rt arJWDCftt to couilt in the
assumption dw thc enfbrced soparation of the twO race. stamps the colored race
with a bIdp of interiority. Ifthis be so, it il not by reason of Inythin,
found in the act, but solely becauIe the colored race chooses to put that
eoDJtrudiOll upoIl it" 163 U.S., at "1. Although the ~ority is "eonftdent"
that it can detcrmiDI whII1 racial ditcrimillatioD is benign. ante, at !64-565, n.
12, it otlen DO explaDation u to how it will do 10•

• ••••• • • • • •• • •• ·FootDo*-·· .

D2 JUSTIC! Sn:WNS' .uertion that the FCC polley "do. not imply any
judpent conceming ... the ..rim of different k1ndI of propammin.." ante,
at 601, t. curiOUI. Iftbl. pollcy, which is explicitly aimed at the ultimate
goal of altering Prolf8.DUDilli content, cloa not "imply any judJIDIDt concemin, .
. . the menta ofdift'lrent kindI ofprogrammtn,," then it is climcu1t to see
how the FCC's policy serves any lovemmental interest, let alone substantially



furthers an important one.

• • • • • • • • • • • • • • • • •End Footnotes- ••••••••••••••••
[..... 1S7J

The Court 1&110 justiCies its result on the IfOW\Cl that !'COtlgresl and the
Commiuion have determined that there may be importlDt~nces between the
broacbldn, praeticea of minority owners and thOle of their nonminority
~ounterpartl. II Ante, at ~ao. The Court is all too correct that the type of
reuoning employed by the Commillion and Coqreu is DOC novel. Policies of
rac;ial separation IDd preference are almost always justifted u benip, even
when it is clear to any sensible oblll\'Cf that they are Dot. The toUowtnl
statement. for example. would ftt well amon, tboM o1fencl to uphold the
Commillion'l tIciI1 pretemlce policy: "The pol~ i. not baled on any concept
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at IUperiority or inferiority, but merely on the tact that people dJ6er,
particularly ill their group ISlOQationJ, loyalties. c;ultu.res, outlook. model of
life aDd ItaDdarcII of development" See South Africa and the Rule ofLaw 37
(1968) (offtcial publication of the South African Govmunonc). .

The biltOry of govemmcntal reliIDCI on race demonttratea that racial
poliet. de&ncIe4 u beDip often III not MIll tbat way by the iDdiVidualJ
a1fected by them. Today" diamillive It....ts aide, a plan aftbe type
[··158] IUItIinecl here may impo. "I tip1a on itlsuppoMd bonIftc:iariCl,·
CrolOD, 488 U.S., at'16-517 [*636) (opinion of STEVENS, 1.), and IIfbster
int01crlDce and IDtqonilm again. the enUte mcmbenbip of the favored
Clu-. ll PullUove, 448 U.S., It '47 (STEVENS, 1., disaentiDJ). Althouah che
majori~ dJJclaimJ it. the PCC policy seeGII bued on the demcanilll notion that
memben ofthe deftned racial poupsalCribo to certain II minority vicwa" that
tDUIt be cU6erem &om thotI ofother citizeu. Specialp~ allO can
foltel' the view that memben C'4. the favored IfOUPI are .lnbcrently leu able to
compete on their own. And, rlPtb' or WfOnJly, special prefeJ'IDCt prograJlll
often are pmeived u cargeu [···509) for exploitation by opportuniltl who
leek to tID IdYIntap of moaetary rewarda without advanciq me ItatCd policy
of minority inclusion. oJ

.......................... • ·FOOCIlOtu- - -

03 The reeord in one of t1IeII two cues Indicatll that AItrolin.
CommuDicatiou Company, the beneftCiary of the dilU'Clllalo policy in this
cue, hid a total capitalization ofapproximately S24,000,000. ICllOle
minority principal wu a HispaDic-Amcrican who he1cl21% of AItroline'. O\'erall

equity ancl '71% ofiu votinI equity. Hit total cash contribution WII Sno.
See App. in No. 89.700, pp 68-69.

.. .. .. .. • .. .. .. .. .. .. .. • • •End PootJIOtu· .

The perceptions of the excluded clau must 1110 be weiped, with attention to
the cardinal NIt that our Constitution prot.eetl each citizen II an individual.



DOt III member cia paup. There iJ the dIIlpr that the "atmotypical
tbin1cin" that )tIQIIlpti policiellUCh II the FCC rulea bcrc "ltiamatizea the
dill4vantqld oIuI with the WlPft'YID charp ofput racial dilcrimiution."
Croaoa, ... U.S., It '16 (opiDiOft of STBVENS, 1.). Whetber or DOt such proarams
can be dacribed u "remedial," the m.... coarveyed t. that it it acceptable to
harm • member of the Jl"OUP PCludld froftlthe beneftt or privil.. If tbi. i.
to be c:oDlidald accepcabl. UDder the Coutitution, there are vlriOul pouible
explaDatiou. Oae il tbat the poup diIaclYaDlIpll by the prefefIDCIlbou1cl feel
no Itipa Ita1l becauIe racial p....DCW addrcu DDt the evil of intentional
dilOrimiDltiOil but the CODtinuiq WICODICiou \III olltefIOlypII that
dilldvutlp [*637] miDOrity JI'OUPI. But thi. iJ DOt • pfOllCJlition that
the IDIJlY dtfmu. wbe to tbelr kDowJedae "hive MYIt dberiminafed qainat
IIl)'ODt Oft tbe buiI ofna." ibid.. will 4nd CU)' to ac:ccpt.

ADotber aplaudon [··160] nUPt be that tile ICipla impotlCl upoa the
exoJucIId dua IbouJd be 0*1aabd. etthIr becaull put Wl'DllllIl'lIO lriewua
that the~ ... IlNIt bar collective blame. or beclUil individual
harmI art limply ilrclevut in the race ofetl'ortl to compcftlltw for racial
iMquaUtiea. But thIIe are not prcmiIII tblt the Court .... appun williDf
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to~ ill ita aaIyU. Until tM Court is caDdid about tile cxiItncc of
ItiIIU tmpolld by rICia1 piA..em both dlIcted clulel. candid about the
"lDiftlOlity lAd dllCOmlftt" tbey crw.. FuW1cM, .... It '31·533 (ST!VENS.
1.• dillllltiq). IDd opIIl about dtfeac:UD, • theoty that explaial why d\t c:oat at
thilld.pIa is worth beatiDI ud why it can eonaia with the CoDltltution, no
buiJ CIZl be Ibo'Ml au todaY. CUUII ablDdonmem of Itri~ lCnltiny.

ThouIb tile l'ICiIl coompolidon of tbiI Nation iJ fir more 4Mne thu the
ftnt JUIticI HarlIn tor.w, lUI WII'IIbl8 in diaeDt il now all tbI mon
apposite: "1'ht deItiDi. of... twa ..... in tbis COUDUY. art 1DdlIm1ubly
1iDked tDptbIr.1Dd die~ fIlbOtb nqutre that the COIIUDOIl JOYUIUDIIU of
a1llblll DDt permit tbe ....fIl,. batt [··161J to be p1uted under the
IIJICtloftan••."PI.." i63 U.S., at 560 (d*eDCiAI opinion). PerbapI the
Cou.n culUClCllld in ttl _1IDId rotl ofCIII-by-elll miter~wheD it iJ
dairlblllll4blDip for tbt GoYemmeDt to disfavor lOme citiZIM IDd favor
othm baled OIl the color of tbeit IkiD. Perhaps tbt tolerance IDd dICIDC)' to
which our peoplt atpile wtU I. the diIfa\Iond rise above hottillty and the
fivorecl [···510} taP' coadllClDlion. But bJltory JU...... much peril in
thi. eDtetpriIt. and 10 tbI ConIti&uUDa forb!clt UI to UDbrtab it I repet
that Iftcr • (*6!1] CCDtury ofjudicial opiniOIll we interpret the
eo............maacllla.1IIAYt UI from "sepuatt but equal" to "UNquaJ
butbeaip."


