
EXHIBIT THREE, page 1

Declaration of Carolyn B. Frye

I, Carolyn B. Frye, being at least 21 years old and a citizen
of the United States, do hereby declare under penalty of perjury
as follows:

1. I am a communications consultant in management with the
firm, RAM Technologies, Inc. and directly responsible for
the management of a sister Company, Huntington Telephone
Aswering Service, Inc., a West Virginia Corporation.

2. I have been employed by RAM since January 9, 1985, in key
management.

3. On Thursday, March 1, 1990, at 2:55 P.M. I received a
telephone call, at the Corporate office in Ashland,
Kentucky from Doug Thomas, Manager Tri-Cities Answering
Service. Tri-Cities is a direct competitor of Huntington
Telephone Answering Service and Huntington Telephone
Answering Service is Tri-Cities only competitor.

4. Doug Thomas stated the purpose of his call was to advise
me that Rusty Harris sales manager for Capitol Paging had
just left his office and in conversation Rusty had made
statements which Doug deemed as threats and felt he
should tell me so as not to be involved in any manner.
Doug said Rusty Harris told him --

* Capitol had applied for and was in
the process of being granted a
license on 152.480, the frequency
which is licensed to RAM. .

* Capitol had ordered 200 used pagers
for this frequency, and planned to
rent them for $2.00 a month -just to
busy the frequency and -F__k- with
RAM-PAGE.





Carolyn Moyer
Ram Technologies
930 6th Avenue
Huntington. WV 25701

Dear Carolyn.

EXHIBIT FOUR

March 2. 1990

This is to advise you of the conversation Mr. Thomas and I had with Mr. Rusty
Harrlson of Capitol paging on March 1. 1990 at approximately 3:30pm in Mr.
Thomas's



DECLARATION OF ROBERT A. MOYER, JR.

I. Robert A. Moyer, Jr .• being at least 21 years of age and a citizen of

the United States of America do hereby make this declaration under penalty

of perjury as follows:

1. I am Robert A. Moyer. Jr •• President and Chief Executive Officer and
Sole Shareholder of RAM Technologies, Inc. which operates a wide area
private carrier paging channel on 152.480 under the call signs of
WNJN-621 and WNQV-776 in the Ashland-Huntington and Charleston. W.VA.
market area.

2. I have been involved in the direct ownership of several paging businesses
as an RCC for 22 years in various states and holder of several licensed
systems in Ohio, Kentucky and West Virginia and involved in the two-way
communications business since 1968.

3. In a telephone conversation on March 2, 1990 with Mr. Lloyd Graham of
Motorola, I brought up the fact that Capitol Radio Telephone. Inc.
"Capitol Paging" was filing for our same channel at NABER and I was
concerned about statements from Capitol about loadins the channel with
garbage. Mr. Graham told me at this time that be, Jo ADa 1eYi. and
Mr. Bill lana", all Motorola employees, were present in a meeting when
Mr. Mike R.aymonds made statements concerning this. Specifically, Mr.
Graham reported that Mr. Raymonds said Capitol Paging planned to obtain
a grant on 152.480 and put noise and garbage on the channel to cause
RAM-PAGE interference problems and cause our legitimate pages to be
disrupted.

Tbey told Mr. Raymond tbat these actions were unethical.

At ...<.~..'_ ltaymonds showed them a copy of a TV av.rtisement
udrt. til. a.., .... ' . pr01ll1I!ently displayed. They advis.d him not to use
the .....twtIl"~aus. it was also un.thical. Mr. Raymond has sine.
aired this commercial.

I declare under penalty of perjury that the foregoing is true and correct to

the best of my own personal knowledge.

Executed. BYk~ti~

Sworn and subscribed this ..)/U-~l day of AM C.V, 1990.

My commission expires __.3""'!_.:l_~"-/-~-'I'--
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DECLARATION OF ROBERT A. MOYER. JR.

I. Robert A. Moyer. Jr .• being at least 21 years of age and a citizen of

the United States of America, do hereby declare under penalty of perjury

as follows:

1. I am the President and Chief Executive Officer and Sole Shareholder
of RAM Technologies, Inc. which operates a wide area private carrier
paging channel on 152.48 under the call signs of WNJN-621 and WNQV-776
in the Ashland-Huntington and Charleston. W.V. market area.

2. I have been involved in the direct ownership of several paging businesses
as an RCC for 22 years in various states and holder of several licensed
systems in Ohio. Kentucky and West Virginia and involved in the two-way
communications business since 1968.

3. As President of RAM Technologies. Inc •• 1 frequently converse with
~,""''''1s. an employee of Motorola Communications and Electronics
who supplies our company with paging products and also deals with
Mr. Mike Raymonds and Dan Stone of Capitol Pagins in Charleston, W.V.

On the morning of February 28, 1990 in a telephone conversation with
Mrs. Davis, I informed her that Capitol Paging had applied for a PCP
license with NABER on the same frequency as us (152.480). At this
time, Mrs. Davis told me that Mike Raymonds, the General Manager of
Capitol Paging had told her and her boss, Mr. Lloyd Graham in a recent
meeting that Capitoi Paging was going to apply for the same frequency
as us (152.480) in order to "dump a bunch of garbage on this frequency"
in order to cause us problems by delaying transmission of our legitimate
pages.

I declare under penalty of perjury that the foregoing is true and correct to

the best of my own personal knowledge.

Executed 8y~ C ~'TY=!k .
Sworn and subscribed this

My Commission expires ..-;;4r/._.t_'+,I....tJ,_tJ _

"~
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EXHIBIT SIX, page 1

"

Declaration of Debbie Paugh

I, Debbie Paugh, being
citizen of the United States,
perjury as follows:

of at least 21 years of age and a
do hereby declare under penalty of

Notary Public:

I am an employee for RAM-PAGE in Huntington, West Virginia.
Mr. Jim McClure of Little Seven Mile Auto Parts related the
following to me on 2/7/90.

Capitol went in to try and get Little Seven Mile Auto Parts
pagers back - she said that we didn't have the area's that I had
stated and that they would start getting bUSY:;;:J;2ignal'S in the
future. 4A-J'f'v
Executed~f((l~.C)~/ /Cj'q-o BY:~~~~-=--.If.WlI&JI~

~J.~~

My Commission expires:

/'

OOOO~~4

, '



Page 2

Declaration of Debbie Paugh

I, Debbie Paugh, being
citizen of the United States,
perjury as follows:

of at least 21 years of age and a
do hereby declare under penalty of

is true

t am an employee for RAM-PAGE in Huntington, West Virginia.
Mr. Sgt. Wendell Adkins of the Huntington Police Department Drug
Unit related the following to me on 2/7/90.

Capitol went in to the drug unit and stated that we had to
share our frequencies with two other coapantes and that our pages
would not go through all the time. out of nine minutes we would
only be on the air about three minutes and in the future if they
stayed with RAM-PAGE they would have trouble with bUsy signals.
They also stated we were not licensed for the area's shown on our
map.

I declare under penalty of perjury that the forego~

and correct, the bes; of my ~wn person.a ,kn~wle~ge(/

Executed": lJ.~,JJ /flq L) By, l ~
~~~_....=-;::a,.~';'-'-.JIlJ&liP-L~_

Notary Public:_~4.J .1 d-viA ~,L

My Commiss ion expires: :, .... J,.-/ - ft1

....
-(



of at least 21 years of age and a
do hereby declare under penalty of

B

page 3

Declaration of Debbie paugh

I, Debbie Paugh, being
citizen of the United States,
perjury as follows:

I am an employee for RAM-PAGE in Huntington, West Virginia.
Mr. Jack Donahue of Donahue Brothers Construction Company related
the following to me on 2/7/90.

I had rented fourteen pagers to Donahue Brother Construction
Company, Barboursville, West Virginia. The Capitol salesperson
went in and told Donahue Brothers that we did not have the
coverage that I had stated. She said they needed to be with a
good company that did not have busy signals and if t y / dn't
had any busy 19nals so far they would· in t future. .I

Execu t ed_--"-..Aol:I""----.;.:=;J.¥+.;../-I.~..w.. _

Notary Public: 6tc/,Jt..W;! ..lJ4~J(!1~

My Commission expires: ..q-::z. / -90

nil'"OOOt; '," G
..., '
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EXHIBIT SEVEN

Declaration of Mary Reams - Bailey

I, Mary Reams - Bailey, being of at least 21 years of age and
a citizen of the United States, do hereby declare under penalty
of perjury as follows:

1. I am currently employed by RAM Technologies, Inc. and
serve in the capacity of outside Marketing Representative
for its RAM-PAGE division.

2. On January 21, 1990 I met Mr. Terry Spears who is an
employee of Ashland Oil's Communication Section. During
my meeting with Mr. Spears, he stated that he had
overheard a conversation between William Tooley and
another party in the communications section of Ashland
Oil. (Mr. Tooley not only works for' Ashland Oil in the
Communications Department but also works part-time for
Allen Communications who are agents for Capitol
Communications.) Mr. Tooley indicated in this
conversation that Capitol was filing for 152.480 and
that their motive in this filing was to cause harmful
interference to RAM Technologies RAM-PAGE division.

3. As an employee of ~M Technologies, Inc. I'm concerned
that Captiol Paging will interfere with 'our system
thereby damaging the quality of paging signals provided
by RAM Technologies, Inc. to its customer base in the
Kentucky, Ohio, and West Virginia area and directly
affecting my ability to provide my family with sufficient
income.

Executed: JJk".J ;!.. /9fa.· BY.' !lM.*'d. ;t_.~'7
Notary Public: 8" 4 J. &A 4./ J .J'~~'Iv

jJ
My Commission expires:

J. , '~\'.:' 000·H~)7lJ ...'



Pagers on System
Shown By Type

Thousands
8 II

". <••t.)
<eat.)

m
X
:r:
to
-i
m
o
:J:
-i

-0
l»

\C
ID

~

RAM-Page.. Voice ~ Display

MAY JUN JUL AUG SEP OCT NOV DEC JAN FEB MAR APR
89 I 90

4

2

61 --.-

o

o
o
o
o
to
CO



• !' ~ • ~ ....

t ••

..
: ~ /:, ; :!'

Channel Usage by Pager Type

Voice
1872

Display
1175

Idle
303

Busy
250

"0
III

lC
/D
,..,

o
o
o
0"
~j.-

c..?

. RAM-Plige

"

Busy Hour: 15:00 - 16:00 < 02-19-90

. I ',~



:;:.1

J!~f~it'
o •••••• : :--,

Traffic Study

3600 ~eCondS
•

c~

v
III

LD
(1)

~'~;l~,~i~:"
···'·~~z}1:·.;

• i .i

8:00 9:00 10:00 11:00 12:00 13:00 14:00 16:00 16:00 17:00

Hourly Study
_ Voice ~ Display Ni:1f:i:~J Busy

o

720

2160 >-..-.-----

1440

2880· I

.. ·f

o .
o
o
0.,­
(..J.

o



.;J -

USa" Total Utilization Totd Channel
Hour Yoice Display lusy USige Yoic. Display lUST util hatton

---------------------------------------------.. ------- .._----------
8:00 860 123 &5 1&4. 23.8'}1 20.081 1.811 .~ 45.18l
9:00 11&2 un 258 3192 48.941 32.561 1.111 88.&11
10:00 1531 95& 213 2700 42.531 26.561 5.921 75.001
11:00 1202 IOS7 325 2584 33.391 29.361 9.031 71.181
12:00 1074 U29 218 2421 29.831 31.J61 6.061 67.251
13:00 988 1123 163 2274 21."1 31.191 4.531 6Un
14:00 1210 1265 184 2659 33.611 35.141 5.111 11.8&1
15:00 1399 1132 217 2748 38.861 31.441 6.031 16.331... 16:00 1812 1175 303 3350 52.001 32.6U '.421 93.061 t"
17:00 1141 1128 254 3123 48.361 31.331 1.061 8&.151

J. ;

~ :, .~.

000031



EXHIBIT NINE, page 1

A F F I D A V I T

I, Robert A. Moyer, Jr., do hereby declare under penalty

of perjury that the attached Capitol Paging advertisement is an

exact copy of the advertisement on Page 193 of the C & P Telephone

Directory for Huntington W.V. and Vicinity - January, 1990 ­

December, 1990 issue.

STATE OF KENTUCKY:

COUNTY OF BOYD:

Sworn and subscribed before .e this ~~ day of

7it.ttulv , 1990.

~L)dJ~rP~
Notary Public ;f

My c01lllD1ssion expires .:JI:u /qt.f
; ,

·t:". '

t,' ,...
/ ...: ...
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oerore tne -" .. ,.... ,., ...........
Federal Com.munications Commission

Washington, D. C. 20554

MDlJRANDCM OPINION AND ORDER
Adol'tad :Pai'di 12, 1981 Rela..": fJii"c:h 12, 1981

By the Commission: 01ari.m.m Ferris not participating•

••

: '.'" ;,

.'. -

In re Applications of

A, F , L TELEPHONE

For renewal of license of
Station KCC480, operating
on frequencies 454.025 and
152.210 MHz in the Domestic
Public Land Mobile Radio
Service at Leominster,
Massachusetts

RIVEAS ASSOCIATES, INC.

For Construction Permit for
a new station to operate on
frequency 454.025 MHz in the
Domestic Public Land Mobile
Radio Service at Fitchburg,
Massachuset1:s

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
}
1

File No. 2314S-CD-R-79

File No. 21501-CD-P-79

...... -- ..

1. The Commission has before it for consideration the
above-cape!oned application8 and various petitions and pleadings re­
lated to them. For the reasons stated herein, .we have decided to des­
ianate both applications for hearing •

BACltGROUND

2. A, F , L Telephone tA, F , L}, the licensee of Station
KCC480 in the Domestic Public Land Mobile Radio Service (DPLMRS) timely
filed its renewal application, wbicb appeared On the Common Carrier
Public Notice of March 5, 1979, Report No. 952, as being accepted for
f;ling. The renewal was grante.d on April 24, 1979. Notice of the
grant appeared on the Common Carrier Public Notice of April 30, 1979,
Report No. 960-A.

3. On May 2, 1979, Rivers Associates, Inc. (Rivers) filed an
Itinfomal objection· to the A, F , L renewal application. On May 4,
the 60th day after public notice an.~ouncinq the A, F , L application
for renewal of its license had been accepted for filing, Rivers filed
its application for frequency 454.025 MHz and reque.ted that it be
considered as being electrically mutually exclusive with the A, F , L

00003C
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renewal application. In a Public Notice of May 7, 1979, Report No.
961-A, the Bureau announced its rescission of A, F , L's renewal
grant without setting forth its reasons. On the May 14, 1979, Public
Notice, Report No. 962, the Rivers application was listed as having
been accepted for filing. The Chief, Mobile Services Division (MSD),
by letter of May 17, 1979, vacated the rescission of the grant of the
A, F & L renewal. Public Notice of the vacated rescission appeared
on May 21, 1979 in Public No~ice Report No. 963-A. On June 13, 1979
A, F & L filed a petition to dismiss or de~y the Rivers application.

DISCUSSION

4. The parties seek reconsideration of virtually every
step taken thus far. For clarity, we will begin with the decision
to rescind the grant and the subsequent letter vacating that rescis­
sion. We will then look at the propriety of a renewal grant under
these circumstances. Finally, we will consider the procedural issues
related to the Rivers applica~ion.

5. We find that the stalf's action rescinding its earlier
grant ol the A, F , L renewal application was consistent with our
rules and entirely appropriate because it appeared that the
grant might not promote the public interest•. See, 47 U.S.C. ! 309.
We Dote that the staff has authority to se~ aside any action it
takes wi thin 30 days ol the public notice announcing the action
pursuant to Section 1.113 of the Commission's Rules. !I The
staft's action here was consistent with this rule even though the
Public Notice did not set torth a reason for the rescission and
the licen.ee did not receive an explanation until later when the
MSD vacated its action .etting aside the grant. y

6 • The CODIIIIi.sion has broad discretion to set aside its
own actions pursuant to.Section 1.113 of the Rules. The power ot the
Commission to reconsider its actions has been held to be inherent in
1ts power to decide. See Albertson v. FCC, 192 F. 2d 397, 399 (D.C.
Cir. 1950). The setting aslae of a grant under Section 1.113 of the
Rules is different from the revocation of a licen.e under Section 312

11 47 C.F.R. Section 1.113(a) provides:

Within 30 days alter public notice has been given
ot any action taken pursuant to delegated authority,
the person, panel, or board taking the action may
modify or set it aside on it own motion.

The present Section 1.113 replaced the former Section 1.97, which
specifically provided that when the Commission modilied an order
it was required to give reasons for its action and direct the
licensee to show cause why the modification was improper.
28 F.R. 12396. The fact that the present version of Section 1.113
does not require such formalities indicates the Commission's
intention to retain its discretion to modify or set aside a
grant order without a need to state its reasons when such
action occurs ~ithin thirty days of the grant.

000037
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of the Communications Act of 1934, as amended. 3/ Curing the 30-day
period after a grant is made, the Commission may, on i~ own motion,
~estore the grantee of a license to "applicant" status. 4/ While
the Commission may not act arbitrarily or capriciously in rescinding
a grant, it is clear that the staff's action in this proceeding was
reasonable. Rivers alleged that A, F , L's license renewal ·hould
be denied for non-use of a frequency. This allegation, supp Irted
wi th specific, documented information, was a serious c~arge ,'elated
directly to our primary function of promoting efficient use c. t radio
communications facilities. See 47 U.S.C. I 151. Regardless,f the
form or source of the information, the staff correctly took action
to preserve the Commission's ability to alter the earlier deci~~on

to grant if the facts so warranted. 11 '
7. The fact that A, F , L' s renewal grant was rescinded

without a statement of reasons wu not unfair. The renewal -lPPU­
cation was merely returned to a "pending" status. The fac:t that the
rescission made it possible for Rivers to file a mutually exclusive
application, see discussion below, does not alter this conclusion.
S•• WlIX, Inc., 18 FCC 2d 1057 (1969). S.e also footnote 9, infra.

8. Aa the discussion above mak.s clear, we believe that
rescission was appropriate in this cue. The staff's May 17, 1979'
letter vacating the rescission either because the form of the tnform­
ation was not technically correct, or because A, F , L had not yet
responded, or becau.e there was soma question concerning the admissi­
bility of the Rivers' evidence, was in error. The staff action
vacating the rescission was pramature. It was necessary to fully
evaluate the charges, decide whether an independent investigation
was warranted and, if so, await the outcome of that investigation
before acting further on the license renewal application.
Accordingly, our decision here will reinstate the rescission and,
for the reasons discussed below, we will designate the mutually
exclusive applications for an evidentiary hearing.

11
'Y

~/

47 U.S.C. I 312.

Alter 30 days, the Commission would have to proceed through
revocation and would ha?8 the burden of proof if it decided that
a construction permit should be revoked. !!! Darval A. ~se, Esa.,
57 FCC 2d 803 (1975), and Texas Two-Way communications, FCC 28
(1959) •

See Hubbard Broadcastiny' Inc. 41 RR 979 (1977). This is not to
say that any spurious c aim made after grant of an application
would require rescission. The staff must evaluat. any i~formation

presented and decide on a cas. by case basis. Today, WI ti~d only
tbat tbe .taff did not err ia tbi. cas••

I' .:' ~

,

000038
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9. Nex~, we consider Rivers' objections to renewal of the
A, F , L license. Rivers charged A, F , L with nonuse of frequen~/ 454.025
MHz and wi~ lack of candor in reporting us aqe on tha~ frequency.
S~ecifically, Rivers alleqed ~a~ moni~oring of frequency 4S4.025 MHz
between Oc~ober 1978 and April 1979 showed a lack of reqular usaqe
of tha~ channel. In fac~, for a period of four months prior to the
~ilinq of the A, ? , L application (Oc~ober 1978 throuqh ·ebruary 1979)
no c:ansmissions, other than perioclic and sporadic s~atio 1 identification
and time announcements totalling 27 m.inu~es of air time, 'ere made on
that f:equency. In addition, Rivers charged ~at frequen~y 454.025 MHz
was completely out of operation for at least the period ot October 29,
1978 through November 30, 1978 in contravention of Section 22.303 of
our Rules which governs discontinuance, reduc1:ion or impai%:. ~nt of·
service.

10. In response, A, F , L did not dispute the accuracy of
~e Rivers charqes. Instead, A, r , L argued that the ch rqes in­
cluced in the Rivers informal objection were baseel. on inf .naation .
obtained in violation of two federal statutu.s: 18 U.S.C. I 2S11 and
47 U.S.C. I 60S. Thus, A, F , L argued, the communications monitored
and any "fruits" . thereof, DlUS~ be excluded from evidence in the
presen~ licensinq proceeding. We will ad~ess these arguments below

11. Section 60S of the Communications Act, as amended, 47
U.S.C. I 60S, prohibits in~erception of a "radio communication,"
wh.ich is defined in Sec1:ion 3 (e) (insofar as is relevan~ here) as
the "transmission by radio of • • • signals • • • and sounds of all
kinds." 47 U.S.C. I 153 (b) • If there is no transmission of a siqnal
or sound, then the mere listeninq in vain for suc:h a siqnal or sound

··i does no~ violate Sec1:ion 605. Tha last sentence of Section 60S states
~at ~ommunications "for use of the general public" are excluded from
the sec~ion's privacy proteet.1on. See, In the Matter of James Reston,
Jr., "72 FCC 2d 662, 666-668

j
E9).50.608770
(general)Tj5
/S88
/T1_0 1 Tf
0.Al>BDC 
/T1_0 1 Tf
14.2371 0 0 11.9 506.2641 382.8763BT

(the)Tj
EMC84 T6/Sus1_0 1 Tf
0.thaBDC 
13.2473 0 0 11.9 374.0133 372.045 T8
(excluded)T1D0068
/T1_0 1 Tf
0.RIverBDC 
/C0_0 1 Tf
8.2676 0 0 9.3913 110876Sus(excluded)T59631911.9 0 0 11.9 I 0 rcept>BDC 
11.9706 0 0 11.9 531.5538 360.96t <7
(662,)ET
EMCT
/S3T
BT
/T1_0 1 T\lBDC 
16.1511 0 0 11.9 342.7587 372.05.204 350.61D0099m
<00730872

of See,666-668卥攬卥攬䥮
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12. A, F & L also alleges that Rivers' monitoring was a
violation of the Federal wiretap laws, specifically, Section 2511,
18 U.S.C. I 2511, and that under Section.2515, 18 U.S.C. ~ 2515, any
information gained through that monitoring may not be used in an
administrative proceeding. We need not decide whe~er the Rivers'
monitoring violated Section 2311 since we do not base our conclu-
sion regarding A, F , L's need for frequency 454.025 on that in­
formation. Rather, we arranged for the Commission's Field Opera-
tions Bureau to conduct ~~o field inspections of Station KCC~80 in
order to obtain additional facts. The first insp6~tion, co~ducted

on April 3, 1980, indicated that station records I~owed that only
six calls were made on frequency 454.025 MHz from, anuary 23, 1980
to April 3, 1980 •. A second field inspection, cond~=ted on August 5,
1980, revealed that Station KCC480 had no subscribe:s on frequency
454.025 between June 13, 1975 and July 27, 1976, and between October 15,
1976 and April 1, 1979. The inspection report indicc:ed further
that, as of the date of the second inspection, there were only
t·~o subscribers to that frequency and both of



6

identification and time announcements which Rivers intercepted
were radio-to-radio communications and did not involve landline
telephone reception. The Ninth Circuit has held that, as a matter
of law, such radio-to-radio communications are not communications
as to which the parties have a reasonable expectation of privacy
in the sense required by ! 2510(2) and the Fourth Amendment.
United States v. Ball, 4SS P. 2d 193, 196-97 (9th Cir. 1913).
Consequently, no "oral communications" were intercepted. Similarly,
because no landline communications were involved with the, Rivers
moni to ring , no "wire communications If w,re inter-:epted. ThUs, there
is no basis to hold that the Rivers' i,formation, or our field
investigation evidence, is inadmissibll in this proceeding.

14 • In addi tion to the above, Ri.vers arques that A, F , L
should not obtain a grant of renewal be ause of its lack of candor
in disclosing the level of usage of its facilities. As we understanc
it, Rivers' charge is based on the fact that the A, F , L renewal
application states that as of Oecemee% 31, 1978, S2 two-way units
and eo one-way units were being serv(~ by Station KCC480, of which
only three two-way and one one-way ur. ts were not for public serl'ice.
In contrast to this statament by A, P , L, the Rivers monitoring
showed that no units were being operated on frequency 454.025 MHz at
that time. However, the A, P , L renewal appli.::ation doe. not state
which of the KCC480 frequencies these units we~ operating on.
Section 22.511 La) of our Rules, which requ±ru ...nfomation on \:he "
number of units being served by renewal applicants, is not clear
on whether an applicant must provide a sepazate showing for the
number of units being .erved OD each channel. In addition, appli­
cants seeking renewal of multiple frequency licen.es often provide
this information in the same format as A, P , L and our practice
has not been to pursue a candor issue against such applicants.
Our review indicates that the appazent inconsistency can be
explained by the fact that the usage reported with the A, F , L
renewal application include. both of the authorized frequencies
while the Rivers monitoring involved only frp71ency 454.025 MHz.
Accordingly, we will not designate a candor '~~ue against A, F , L.

15. After con.iderinq allot Che uCJUZII8nts, we find that
the A, F , L application leave. a material and ~ubstantia1 question
of fact a. to whether A, F , L has justified a need for frequency
454.025.

16. A,!""L arque. that the Rivers application was cut­
off from consideration because it was filed after the original grant
of the A, r , L renewal of licen.e. In respon•• , Rivers argues that
the grant of the A, P , L renew~l of license was made void by our res
cis.ion and that its application was timely filed on the 60th day
follOWing the public notice of the acceptance for filing of the
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A, F , L application. ~ We believe the timeliness of the Rivers
filinq is dependent on the validity of our rescission of the initial
qrant of the A, F , L renewal license. To rescind is to void: thus
our reinstatement of the earUer rescission" renders the oriqinal qrant
without effect. As a result of this rescission, the full 60 day
filinq period, permitted by ! 22.Jl(b), became operative. The Rivers
application is thereby entitled to comparative ~onsideration with
the A, F , L application because it w~s filed by the s~xtieth day
after the A, F • L was put on Public lotice as beinq acceptable
for filinq. As noted above, we have tetermined that our rescission
was proper and the letter vacatinq tho t rescis~ion was incorrect.

~ OUr ·cut-off" rule for detenaininq the 'timeliD.ess of subsequently
filed mutually exclusive applications, 47 C.F.R. Section 22.3l(b),
provides:

An application will be entitled to c~~arative con­
sideration with one or more conflictinq applications
on.ly if:

(1) The appLication is mutually exclusive with the
other application; and

(2) The application is received by the Commission in
a condition acceptable for filinq by whichever
·cut off" date is earlier:

(i) Sixty (60) days after th' ..ate of the
public notice listinq the first of the
conflictinq applications as accepted for
filinq: or

(ii) One (l) business day prec..d'.lq the day
on which the Commission ~..AX" I final
action on the previously tiled appli­
cation (should the Commission act upon
such application in the interval between
thirty (30) and sixty (60) days after the
date of its public notice).
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Accordinqly, we find that Rivers application ''''as timely filed and
is electrically mutually exclusive with the A, F & L renewal appli­
cation. 2/

17. A, F , L also charqes that Rivers lacks the character
to be a Commission licensee beca~se of its monitorinq of A, F , LIs
transmissions and that the need showing' included in River~' application
is inadequate. 121 First, as discussed above, we have concluded that
Rivers' monitoring' did not violate I 605 of the Communications Act,
the statute by which we primarily meaaure our licensee's conduct to
determine their fitness to remain licensees. Second, we do not
believe that Rivers' monitoring' should ~ive rise to the additio9 of
a character issue because of a possible violation of lB U.S.C. ! 2511.
It appears that the main inte .t of ! 2:)11 is to protect aqainst inva- .:
sions of privacy and as we di 'cussed above, no protected communications
as defined by I 251~ were intlrcepted by Rivers.

lB. In view of the tJreqoin~, we find Rivers to be leqally,
technically, and otherwise qualified to construct and operate the
proposed facilities. We furthel find A, F , L to be leqally, technI­
cally and otherwise qualified to r.main a Commi.sion licensee, except
as noted above. We further find our qrant of the A, F , L appli­
cation for facilities to oper~te on frequency 152.210 MHz to be in
the publ'ic interest. Accordi. .qly, IT IS ORDEUD, '!'hat the A, F , L
petition for reconsideration ~ith respect .to our rescission of the
renewal g'rant to A, F , L Telephone, Pile No. 23154-CD-R-79, IS
DENIED, tbac tb. A, r , L p.ciciou fo~ ~.~oft.id.racioft witb
respect to our acceptance for filinq of the Rivers application, File No.
21S01-CD-P-79, IS DENIED, and that the ~vers petition for reconsider­
ation of the grant and reinstat.ment of the qrant of the A, P , L
renewal application, rile No. 23154-CD-R-79, IS G2AHT.!D IN p~ AND
DENIED IN PART, to the extent that the qrant of the A, P , L request
for renewal of authorit;y to operate on fraquency 152.21 MHz IS A!'J'ImmD,
and that the qrant of. the A, r , to application authorizinq service on
frequency 454.025 MHz IS SE~ ASIDE. IT IS ~a ORDEUD, That the

'." portion of the A, F , L Telephone application, Pile So. 23154-CD-R-79,
involvinq frequency 454.025 MHz, and the application of Rivers ·~sociates.
Inc., File No. 21501-CD-P-79, AU DESIGN~ POR BEARING IN A CONSOLIDATE:

2/ We emphasize that there may be occasion. where a rescission is
properly made but upon further cOnDideration the Commis.ion
'determines that the oriqinal qran~ was correct ~d that the res-
cission of that grant should be vac ~ted. In sucH situations,
a mutually exclusive appllcatior ti:.ed after the oriqinal qrant
would be cut-off from comparativ_ consideration.

A, P , L also charqes tha~ the Rivers financial showinq is inade­
quate· and th.~ Section 310 (d) of the act prohibits further considera­
tion of the Rivers application becau.e of the pendinq status of an
A, P , Lapplication for consent eo assiqnmen~ of license of
Station KCC4BO. However, we need noe consider the A, r , L
fi~ancial charges because applicants in the DP~ are no lonqer
required to demonstrate their financial qualifications,
Elimination of rinancial aualifications, B2 FCC 2d 152 (1980).
In aaait10n, we neea not consiaer the A, r , L charges reqardinq
Section 310(d) because the A, F , L application for consent to
assiqnment of license has been dismissed.


