
participants in new and existing wireless services (see Attachment I), PCIA has and will

continue to be the preeminent forum for reaching industry consensus on many important PCS

issues.

B. PCIA '5 Commitment to PCS

Through its committees, PCIA plays a pivotal role in defining the direction of PCS by

successfully developing industry consensus on key issues facing the PCS industry to present

to the FCC, Congress, and the Administration. PCIA's extensive involvement stretches

across all aspects and stages of the PCS industry, from the initial request for spectrum

allocation to the development of appropriate technical standards.

1. The association's commit....t to PeS is renected by its
substantial past efForts to initiate and achieve the
allocation of spectnam and licensina of new PeS

PCIA first called for establishment of an FCC PCS proceeding in December of 1989.

(See Attachment 2). Later, in January, 1991, PCIA petitioned the Commission to allow the

use of the 930-931 MHz "advanced technology paging" reserve for Advanced Messaging

Services ("AMS") that combine computer capabilities with portable subscriber devices.

PCIA's petition received broad support from the industry and was eventually consolidated in

GEN Docket No. 90-314 under the 900 MHz narrowband PCS framework.

In addition, PCIA has produced some of the most widely cited studies and white

papers on PCS issues through the work of three main committees -- the PCS Technical and

Engineering, PCS Marketing and Consumer Affairs, and PCS Legislative and Regulatory

committees. These documents include:



PCIA•s Service Pacriptions Document. which established standardized terminology.
categories and feature descriptions for both existing and emerging personal
communication services;

PCIA•s PCS Market Demand Forecasts, which illustrate market demand for both
existing and new PCS services in a fully competitive market in 1998 and 2003;

PCS Market Trials ReROrt, which summarizes findings from the initial round of PCS
market and technical trials;

PCS Spectrum Auctions Wbite Paper. which outlines key issues facing the industry
and the FCC as it prepares to undertake spectrum auctions for pes; and,

Standards RCQuirements Documents, which analyze critical issues such as
requirements for a Common Air Interface.

These and similar documents produced by the association have given the industry valuable

insight into consumer demand for the next generation of wireless services and have identified

critical issues that must be resolved as PCS services are offered to the public.

2. The association is currently enpaed in numerous
activities designed to racilitate tbe finalization
or sound PeS rules and the successful deployment
or services

PCIA continues to demonstrate its commitment to PCS through its involvement in

recent activities designed to remove significant obstacles to the timely introduction of

functional and competitive PCS services. Highlights of some of PCIA's efforts in this regard

include:

• PC/A Iuu ,,",IIll, co"cllldld all ag,.""". wilh Rand McNally which "",OVII all
unc,1tIIiItti" willa ,.,.rd to th, liS' of MTAs alld BTAs fo, PeS Uc,"si"g.
Specifically, PCIA has secured a blanket license which permits the industry and the
FCC to reproduce, create derivative works from. publicly distribute and publicly
display the MTA/BTA listings adopted in the Commission's 2 GHz PCS Second
Report and Order. Under the terms of this llreement, the use of this material in
connection with the licensing, building. marketing and operation of a PCS service by
an applicant would be free from any individual licensing requirement. See
Attachment 3.



PCIA has docu",••,d the FCC's l,pI uthority to procure outside contractors to
assist in th. impkm.nIlltion 0/ COltlpditi.,. biMing/01' PeS. The FCC has
aggressively pursued the requirements of the Budget Act within the constraints of its
required rulemaking procedures. As explained in Attachment 4, the Commission has
ample authority to quickly procure the outside services of a support contractor
consistent with federal procurement rules.

PCIA is presently worldng with public s4!'ty o,.,aniultions, such as the National
Emergency Numb,r AssociDJion and the AssDcWion 0/ Public-Sa/ety
Communications O/./fcws, to dellelop soutUl policies and procedures /01' 8-911
capabilities. Some of the technical and consumer issues PCIA is working to resolve
include: the ability to dial 911 without restriction from any PCS terminal; call
control or call back capability; proper Public Safety Answering Point routing; hearing
impaired and TOD access; and caller location information. See Attachment 5.

.. PCIA has taken a leadership rol. in de••lopill, technical standards /01' spectrum
sharing. Because PCS providers in the 1850-1990 MHz band will initially share
spectrum with the fixed microwave facilities which currently operate in that band,
spectrum sharing standards are crucial to the PCS industry. PCIA is thus extensively
involved in the current revision of TIA Bulletin lOF to address interference and
sharing standards between PCS and fixed microwave licensees. Moreover, PCIA has
filed a Petition for Reconsideration of the Commission's 2 GHz PCS Second Report
and Order, identifying a number of technical rules that must be modified to greatly
facilitate the expeditious deployment of economic and high-quality wireless PCS
systems and devices. See Attachment 6.

PC/A is providing critical industty sUptJOtt to ensure timely and I'fasonable
interconnection for new PeS proPiders. PCIA supports the FCC's decision to
require local exchange carriers ("LECs") to provide reasonable and fair
interconnection for all commercial mobile radio service providers, including PCS
providers, and will soon begin developing model agreements to assist PCS licensees
in negotiating such interconnection arrangements.

Through these and other measures, PCIA is working to set a sound stage for the deployment

of the next generation of radio services.
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TRIS LIC!NSE AGREEMiit made •• of the 10th day of February,

1994, by and between Rand MC:lfally , Company, 8255 North Central

Park, Skokie, Illinoi. 60076 (WRMe·) and Teloeator, doing busines8

a8 -The Personal Communication. IndU8try A8.ociation,· ~019 19th

Street, N.W., Suite 1100, W..h1ngton, D.C. 20036 (~iC~W).

1. D&lLllTlaRI

a. 'Agreement· sball mean this Lic:ege Agre.ment.

b. "L1cezwed. Material" ,hall mean the ITA/MTA liltings

contained. in Attachment I hereto ancl the BTA/MTA Map.

c: • 'BTA/MTA Map' shall meAZ1 the map concained on pages

3'-39 of che 1J92 ver.icn of RMC'. Qgmmer;ill Atla. i Mark.ting

CiUi4c, which graphically depie:t:. tM B'I'A/M'l'A listings contained in

Attacbment I hereto.

e!. "Licea.e· .ball _an the licea.e grmteci under

Section 2 hereof.

2. L:I' ts.
a. SUbject to. the tema aDd ccmdJ.tio~ of this

Agreellallt, :LDclu.c!1Dg withcut lillitae:Loa. Section " hereof, RMC

irre9Ccably grant. to PCu., mel all other intere.t.ed persons
"

(collectively ref.noee! to .. ·1.i~.Il) • nonexclusive license to

reproduce, en.ee c!erivat1•• vera 1:rom, pu.blicly diatribute and

publicly dJ.aplay the Lic:ezwed. Material &.ftC! c!erivativa work. createa



tbaref:Q1D, p:ovidect however that luc:h right. may be exerc:i••c1

solely tor the purpo8es set forth in Attachment II hereto.

b. u a condition of the License, Licensees shall

include:

ei,l en any reproduction of all or any substantial

portion of the Licen.ed Haterial the following legend:

Copyright • 1"2 RaJ:Id MeSally • CoIIpaAy. Rigbt. granted
puraWillt to a lie... froll Rand. McNally • Company
(t=CNg'h all U"J:"aftgetllClt wit::h the Jer.onal CCllll\mic:atiem8
I~try Aa.cciation) to all iftter••eed parti.. tor u.e
lolely in comsee:tion with the lic.n'1ng, building,
marketing and operatlen of peraonal c:oanunic:aticna
••rvice., cereain .,ec:1al1zed mobile radio service. and
local multipoint diatribution .arvic:e•.

<1i) en my reproduction of all or any aul::Jatantial

portic:m. of any derivative work b••ed on the STA/MTA liltings

or the BTA/MTA Map (including' but net limitea to any official

CC'CDIni.aion v.raion of geographic: bcunci&ries baaed on 8uc:h

lilting.), the follow~ legend:

SaNd 011 .MIf:erial copyriglltacl • 1"2 by bncl Mdfally &I
COiIpcy. aip" gnatecl pvllUa\t to a lieel1M fro. Rand
Mc:1fally • ca..&IlY (t:lu:0UfIl I.Il ~nt with the Penonal
CC""·"n1 cat:i_ %JM:l~t.ryAaaoc1at1oaJ to all !Deere.eed part1e.
fo:' WI. ..laly ill coaaec:t.iOll with tM l1cenaingo, builc!in~,
urkae1%2Q' aM operatioC1 of penoaal c:~ieation. ..rvic•• ,
ce::eaiA 8peCialisec:t mcb1le rad.10 .e:vic•• and local tlLUltipoint
4i.tribueiog ,.%Vicea.

Por pu.:p9•• ot! th1. sul:Jparagraph 2 (b), • reterence to twenty-five

(25) =1••, of the ITA/MTA li'tinga in the LieeMeet Material Ib&l.l

- 2 -



net cen.eitute a -.ubstaneial portion- of the Licensed Material or.
of aay derivative work cased thereon.

c. Subject to the rights granted the License.s

hereunder, the Licen••d. Material and. all copyright. and other

proprietary rights therein are and remain the property of RMC.

3 • .A~ TO I:ICC

•• ~ consideration for the Lican.e grant.d. her.in, Dut

subject to the teru of S.ctiCft1 'Cc) hereof, PCIA, on it. own

behalf and. on behalf of all other Lic.n•••• , shall mak. a one· t: 1me

payment to RMC in the amount of $450,000.

b. 'ayment .ball be ma4e in 0. S. fimd.. by wire tran. f er

or in the f~Z'm of • certifi.d bank check payGla co Ran4 Me.ally •

Compaay which .hall b. tran.tarred or delivered to RMC wit.hin 10

kNsines. days .fter the execution of this AgTeement.

... TDII AIm DiX1DTIOlI

a. The t..1.ceu. grantee! bereunder sball exeend for the

entire tera ~f e~if!lt in tlw Lic:e~ec!. Macerial , tlUbj .01: to

earli.r ten1llat1oa •• prov1cJ.c! here1:1.

b. 1tMC may ten.1Daee ch8 Liceue •• ava~t any

pU't1c:u.1ar Licea.. for • aeerial are.en by wc:h Licen.ee of the

tera of the L1c:.,... d.e.c:r1):)ed. berein, if .uc:h breach i. not cured.

within 30 dayw after such Lice~ee receiv•• notice of the breach.

Thi. rigb~ ot taZ"llL1naeicm 1. i:D addit.ion to, &Ad. not in lieu of,

any oehar r_41e. IMC 1II&y have tor breach of thi. ~.ment. It

• 3 •



18 under.toed ane! agreed that PC~A .hall have no obligations

hareunc!er to enforce the terru of tni. Agreement against persons or

entieies not a party hereto, and, furthermore, any breach of the

term. o~ the Licen.e by .uch third parties shall not be deemed a

breach of this Agreement by PCIA nor impair PCIA' s right.

hereunder. Notwith.tanding the foregoing, to the extent PC!A's

willful conduct in violation of thi. Agre.ment cau••• or result. in

a breach of the Licen8e by a third party, .uch Willful conduct

shall ccnatitute a breach of th_ Lic.n•• by PCIA.

e. This ._eaaent and the Lieen.. granted hereunder

shall terminate and be o~ no further force and effect with re.pect

to all Service. 8pecified in Attachment II hereto if, at any time

prior to the initial auction of 2 GHz broadband Personal

communications Service. license., the Commi.sion elects to use

geographic: boundaries for such auction that are not b••ed on the

Lic:enaed Material, provided that PCIA 80 notifies RMC ~ithin 60

days atter the Commiss1oD'. d.cision~ W1thin 10 busin••• day.

after receiving 8Uch notification, RMC will ~efund to PCIA

$250,000.

5. cmLX.U" O. -=
a. tJpoD executioe of thil .eellent, RMC lhal1 prOVide

to PCIA: (i) The 1993 ve~lion of MC'. Trading Are. System

MTA/BTA Di.kette, whicb 11 an electronic verlion ot taeBTA/MTA

lilting. contained in Attachment I hereto, and C1i) twelve (12)

·4·



copies of each of the STA/MTA listini8 comprising Attachment I

hereeo &Ad the ITA/MTA Map_

b. ~cm. execution of this Agreement, RMe shall provide

to the Commi.sion t"O copies of the Licentled Material in hard copy

form for wre by LieaMee. in a.ccordance with the terms and

conditions of this Agreement.

e. Fet: & period of eix (,) month. after the Qate

hereof, RMe: .hall, upon reque.t therefor, al&ke availaJ:)l. to

1ndiv14ual Lieenae.. additional cop1e. of the Lieens.d Material

(excluding the ITAIMrA Map), which .hall include the alteratione

and enhancements made Dy the ea-i••ion that are summarizec! in the

second. Report and orc!er r amr Cocket 5e. 90-314, S FCC Red. 1700

(1"3) I in hard copy anc1 elec:troc1e fOrll, at: the fe•• summarized. in

Attacblllent III he:eto. Die: .ball have no obligation to (1) make

any other alterationa or enbane.aMlnt. to the Licen.ed Material ta.t

may be mac!. by the COIIIIli••1on or my other Licensee, or (ii)

include any alt.rationa or eahanc:ements whatsoever in any vereion

of its cgmmercial ,;1•• , Mtrketipq gu i 4c-

•• ~.. ", U~ ft -=
a. II«: zoe.erYes 1ts r1gtlt to a1ter t:he Licensed.

Material or allY par1: thereof in the ~uture. Any modifications to

the Lice~ Material .hall not be included in the Licensed

Material UDder this Agreement, unl••• the p~ies agr•• oeherwi8.

in & signed writ!Dg.

- 5 -



b. RMC r •••rv•• all rights with r.~c:t to the Licens.d

Material not expres.ly granted herein, inc:luc:Ung but not lilDited to

rights in respect of u.e of th. Licensed Material or any put

thereof for purpo.e. other than tho.e d••crib.d on Attachment II

hereto. The purpose. fer wtdeh the Licenaed Material may}:). used

may be expanded Ce .g., to prcvicle for use in connection with future

COlllftli••icm proc:eecU.::lgs) solely with the prior written authorization

of RMC acd. upon payment ot .c!4itioaal compenaat1on eo RMC by an

.pprcp1:'i&te party, in an amcunt to be negotiated with INch party.

7. ~'nonUD waaurrm. OP DC

a. JUIIC repre.ents and warrants that (1) it i. the owner

of the Licen••d Material me! my and all copyz:01ght right. therein,

(1i) 1t haa all righea n.c••••ry to eAter into this Aer••ment ant!

to s;rant the Li.cens. ,:anted herein, and (iii) the Licensed

Mat..rial ccm.stitute. 'wcrk IUd. for hire,' .. auch term is defined

un4er the CCpyri.ght Act of 197', u mended.

b. 1UC shall incSe=ity &Dei hole! hamle.. PCIA from and

againlt any loa... , a-g•• , liailitie., ac:tiona, judgments,

..ttl_ut., eo.e. ud alP"'. (i~lud.1.Dg na.c:m,a1:)le attorneys'

f ...) m:i.iDg frclll ay •••~icm _1zwt PCIA that the Lic.n.ea.

Material u••e! wiehin tha "ope of thi. Agr....nt infringes or

violae.. allY rights ot any th1%'Cl party, prcvicled that: (i) PC:A

prouiptly aacifi.. INC ot any such a.Hrtion; (11) RMC has .ole

concrol ern%' t!La daf~. of ew:h claim, 1nclu4ing any related.

a.ttl.cent negoctiat1ccai and (iii) PCIA cocpera'ee. with RMC i.n the

. , ·



I
r
i
I

defense of such claim (at no e08t to PC~). This in~.mnity shall

not apply to any modification or ~d.aptation of the Lic:en5eci

Material if ule of the Lic:e3ed Maeerial alone woula not be

infringing.

I. QDDAL

a. Waiy.r. The failure or delay by any party to enforce

any term of this Agreemant lhall aGe be aeemed a waiver of luch

t:azm cZ' of the right to enfCl'Z'Ce 8UCh term in the future. No waiver

.ball be bind:! ng unle•• in a vriti:g .:i.gned by tm. par1:y maJc1ng en.
wa1var . JUI!C'. va!var of =-••cn by one LiealUle. .ball not be aeemec!

a waiver of br.ach by I.I:1CSthar Lice:.••.

b. CQRlcte !G'U"pt. Thi. Agreement, including the

Aet&C~t. hereto, conatitute. the entire agreement between the

p.rtie. and auper••da. all prior and contemporaneous

c:oaammicatioza, representationa, u=erstandings or agreements

bat.ween t.n. partie. with reapac::t to the lubject mateer hareof. It

uy be IIOdJ.fi.ed. only in a writiD9 ligned by the partie•.

c. IeDWility. If any pZ"CYi.ion of thi. Agr.a.nt is

b.ld by • cCNZ"t of c:=-petent juzoi.41c:e:i.c:= to be invalid. or

UAe~orc:acle, elsa cebar prcw1licnw of thi. Agreement .hall

continua in full force aDd effect nctvith.taading 8uch holding.

4. Me,is". N'ctic:•• relating to thi. Agreement .hall

be in writin~ aDd. .ant by reliable air courier .ervice, or by

regiaearecl or c:ertifiad 111&11 a4dre••ed to ene parti.. at the..ddre.... ae~ forth ~. Imy netic. t= JUlIe .hall be .ent to the

- 7 -



attention of Ceborah tipoff, E.q. Any netice to PCIA shall be

sent to the attenti.on of ThCCD&. A. Stroup (with a copy, which shall

not con.titute notice, to R. Michael Senkew.ki, Z.q., Wiley, Rein

, Fie14ing, 1776 E Street, N.W., W••hington, O.C. 20006). The

ac!4res. to wh.ich any z:1Cltic:e may be given may be changed. upon

written notic. a. provided above.

•• COliXBOLLIXG W. mIS AGRDMEN"r SHALL BE GOVERNED

IY AIm aJlfititC'8D ONDER nm SCllSTAWI'IVZ LAWS OF 'I'D STAn OP

ILLIBOIS, AS APPLIOBLK TO CORTUC'l'S tGDE AND TO :as PZIU'OJUot!D IN

ILLIRCIS.

f. c;mms;.~.. Thi. Ag%e.ment uy ~ executa4 in

_eparate counterparts, each of which _hall be d••m.d an original

aa4 both of which tog.ther .hall cca..titute one anc:l the same

inetrument .

go • puhlicil:y. '11Ie partie. hereto &l%'e. to i.aue &

mutually acceptable pre.. ~le... regar4ing this Agreement Qr the

Liceue g'rantecl hereunder.

-.-



IM WITR!SS NH!R!OP, the partie. have caused this Agreement to

be executed by their ·respective authorized repre8entatives.

Sy:_~~~.Y~~ _
(.1fD&ture)

DME:_~'-";~";;;"{)-':::'~~J..t-~__
't'ITI.2: ---__

By: ~--------
DMZ: '1'hcIIa. AI Stroup

'I'ITI.iI : Pre. ic!allt

- , -



I.ftACllll"'l' t

ITA/WrA Li.tbg. Attached
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AftIJ..-r° II

8tat~t of pgzpo... 'o~ Wb!ck tke ~iceaae4 Material Kay be ~••d

(i} In any clcc:unsent. prepared i.n connection with

Senric:•• (d.••cribed ):).low) referre4 to in proce.dings completed or
pending before the cema.i.a:£.on u of the date of thi. Agreement that

rely on or nter to the LieeMad Material. The·Service." .hall be
limitlld to: 2 GHz ):)roadbaad 'ar.cnal COrIImW'lic:atioM Services

(-PCS"" u authcrizacl in GIl Docket 90-314 or any succa••or
procaeding8; 900 ~ narr0wb&a4 Pel, •• authorized in GZN Docket
Bo. 90-]14 aad BT Docket '2-100 or any .uee••acr proceedinga; 800
MRs wide-are. Specialized Ncb1le ladio len-ice. or Expanded Mobile

Service Provider., as authorized iA PR Docket No. 93-144 or any
.uc:c:•••or prcc:_dJ.%1f' ; and Local Multipciru: Oi.tritNtion Service.,
.. authcrized. in CC Doc:ket No. 92-297 or ay .uc:c•••or proce.dings.

(iil In any doc:waaat. or other material. prepared. in
c:ca=ec:t:ica with the lic:enai%1CjJ, building', marketing and operacion of
the Senric:•• li.te4 in (1) above.

• 11 •



__ie_

SCDba'LZ o. nu 1'02 Am)%'1'IODL COPXJ:. OP pJt1Ji1tMD LI'1'INQI

Prine Li.ting at Lice=-e4 Maeeriala
MTA/BTA Diskette

• 12 •

$2!/copy ..
$25 for first
copy; $5 for
eac:h add.itional
copY'"
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WILEY. REIN at FIELDING

MI!MO.-ANDUM

TO:

FQOf1:

OATIi:

lUi:

Personal Communications Industry Association

R. Michael Senkowski
Philip J. Davis

February 7, 1994

FCC's Authority to Secure a Support Service Contractor
for Competitive Bidding Implementation

I.
IJlDODQ<:TIOI

A question has been raised whether the Federal

Communications Commission ("FCC" or "Commission"), in

implementing Title VI of the Omnibus BUdget Reconciliation

Act of 1993 ("Budget Act"), is required to follow the full

and open competition requirements of the Competition in

Contracting Act ("CICA") and its implementing provisions in

the Federal Acquisition Regulation ("FAR"). Research shows

that, under the terms of CICA and the FAR, as well as

applicable precedent, there are two exceptions to the general

requirement for competition which could apply in the

circumstances here.

The first, the so-called "Public Interest" exception,

provides that full and open competition need not be provided

for when the agency head determines that it is not in the
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pUblic interest to do so, provided the aqency head complies

with prescribed procedural requirements. Where, as here, an

aqency is required to comply with a Conqressional mandate of

siqnificant importance to the pUblic at larqe, the use of

this exception appears especially appropriate.

The second exception which appears applicable is the so

called "Unusual and Compellinq Urqency" exception. Under

this exception, full and open competition is not necessary

when an aqency's need for supplies or services is of such

"unusual and compellinq urqency" that the Government would be

"seriously injured" unless it was permitted to limit

competition. As with the Public Interest exception, certain

procedural steps must be followed in order to properly rely

on this exception. However, the head of the aqency need not

be involved, for the authority to invoke this exception is

within the purview of the Contractinq Officer.

In this instance, the FCC has actively pursued the

implementation of the competitive biddinq and licensinq

provisions of the BUdqet Act since its passage. Under its

established procedures, the Commission has had to invite full

public comment and afford due consideration to various

options for implementinq competitive biddinq. It now appears

that the FCC miqht require the help of a support services

contractor to assist it in meetinq its mandate to beqin

issuinq licenses and permits for Personal Communications

Services ("PCS") by May 7, 1994, and to effectively aChieve



~_.--
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Congressional goals. Under these unusual and compelling

circumstances, it appears appropriate for the FCC to take

such actions as are necessary to avoid the serious harm to

the Government that would occur if the licensing and

permitting process could not be initiated in a timely and

efficient'manner.

II.
BACIQOtlJll)

On August 10, 1993, Congress enacted the BUdget Act.

The Budget Act directs the FCC to prescribe competitive

bidding regulations by March 8, 1994 (within 210 days after

the date of enactment) and to begin issuing licenses and

permits for PCS by May 7, 1994 (270 days after enactment).

Among other things, Title VI of the BUdget Act amended

the Communications Act of 1934 ("1934 Act") by authorizing

the FCC to utilize a system of competitive bidding to award

licenses for radio services. More specifically:

If mutually exclusive applications are
accepted for filing for any initial
licen.e or construction permit which will
involve a use of the electromagnetic
spectrum described in paragraph (2), then
the Commission shall have the authority,
SUbject to paragraph (10), to grant such
license or permit to a qualified
applicant ehrough the use of a system of
competitive bidding that meets the
requirements of this subsection.
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(Budget Act S 6002(a); 1934 Act S 309(j) (1) (emphasis

added».1 The FCC may utilize competitive bidding procedures

to issue licenses "only when the Commission accepts for

filing mutually exclusive applications for a license and the

Commission has determined that the principal use of that

license will be to offer service in return for compensation

from subscribers." (H.R. Rep. No. 213, 103d Cong., 1st Sess.

473 (1993), reprinted in 1993 U.S.C.C.A.N. 1088, 1162).

The BUdget Act directed the FCC to:

[P]re.cribe regulations to implement
section 309(j) ... within 210 days
after the date of enactment . . . [and]
within 270 days after such date of
enactment, commence issuing licenses and
permits in the personal communications
service.

(BUdget Act S 6002(d) (1), (2) (B»). The Budget Act does not

specify the competitive procedures to be used but, rather,

leaves it to the FCC to establish a "competitive bidding

methodology" by regulation and to "design and test multiple

alternative methodologies [for issuing licenses or permits]

under appropriate circumstances." (~. S 6002(a) (3».

The FCC released its Notice of Proposed Rulemaking to

implement the competitive bidding provisions of the Budget

Act on October 12, 1993. Public comments were required by

November 10, 1993. Due to the volume of the comments --

approximately 200 -- the FCC's reply date was extended from

Licensing was previously accomplished by lottery or
through comparative hearings in an auction-like proceeding.
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November 24 to November 30, 1993. competitive bidding

regulations must be prescribed by March 8, 1994.

The FCC is currently evaluating the record in this

proceeding and various entities are in the process of

conducting experiments on bidding methodologies. For

example, NTIA advocates the use of simultaneous electronic

bidding and planned to conduct a software experiment at

CalTech on January 27-28 to demonstrate the feasibility of

this approach. The Commission is expected to announce its

general competitive bidding rules at its March' open meeting.

The rules will be SUbject to the reconsideration process.

On a related note, the Commission issued its PCS rules

on October 22, 1993. These rules identify the number of PCS

licenses upon which prospective licensees would be bidding,

the PCS service areas available, and other matters. Sixty

six parties filed petitions for reconsideration of these

rules on December 8, 1993. Public comments and reply

comments on the petitions were received on January 3 and

January 13, respectively. As noted above, the statutory

deadline for issuing PCS licenses is May 7, 1994, 270 days

after the date of enactment of the Budget Act.
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III.

Alt.r.ativ. M.thod. of AoquiriDq th. S.rvic•• of •
Support cOltractor to K••t statutory MaDdat.,

1. CICA iD G'D.ra1

CICA requires that, with c.rtain limited exceptions,

executive agencies conducting a procurement for supplies or

services:

(A) shall obtain full and open
competition through the use of
competitive procedures . . . and

(8) shall use the coap.titive procedure
or combination of competitive
procedures that i' blst suited under
the circumstances of the
procurement.

(41 U.S.C. S 253 (a) (1». These provisions are implemented

in the FAR which applies to the acquisition of all goods and

services obtained by an executive agency, such as the FCC,

pursuant to a contract that obligates the Government to

expend appropriated monies. (FAR SS 1.103, 2.101, 6.101).

The phrase "competitive procedures" refers to procedures

under which an agency enters into a contract pursuant to full

and open competition. (41 U.S.C. SS 259(b) (2), 403(b». A

contract is deemed to be awarded pursuant to full and open

competition when all responsible sources are permitted to

compete for the product or service being acquired. (41

U.S.C. S 403(7); FAR S 6.003).
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CICA also provides that an aqency may use other than

fully competitive procedures in seven specific circumstances:

(1) only one specific source can satisfy the Government's

needs, (2) competition must be restricted due to unusual and

compelling circumstances, (3) to facilitate industrial

mobilization, (4) to comply with a treaty or international

aqreement, (5) when expressly authorized by statute or for

brand-name commercial items for resale, (6) to protect

National Security, and (7) when deemed in the Public Interest

by the agency head. (41 U.S.C. S 253(c); FAR S 6.302).

However, an aqency is prohibited by CICA from using these

procedures on the basis of "lack of advance planning" on the

agency's part. (41 U.S.C. 253(f) (5) (A); FAR S 6.301(c».

2. The P~lic Intere.t BzceptioD to Pull and
QpeD Co..etitioD

The so-called "Public Interest" exception appears

applicable here. This exception may be invoked when the head

of an agency:

(A) determines that it is necessary in
the pUblic intere.t to use
procedures other than competitive
procedures in the particular
procurement concerned, and

(B) notifies the Congress in writinq of
such determination not less than 30
days before the award of the
contract.

(41 U.S.C. S 253(c) (7); accord, FAR S 6.302-7). Certain

procedural prerequisites apply to this exception: (i) the
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decision by an agency head must be supported with a

determination and finding ("D&F") prepared pursuant to

sUbpart 1.7 of the FAR; (ii) the D&F must be signed by the

agency head (this responsibility cannot be delegated); (iii)

Congress must be notified not less than 30 days before award

of a contract; and (iv) this exception may only be used when

no other exception to competition applies. (FAR S 6.302-7) ,2

Of particular interest to the issues faced by the FCC is

a recent decision of the General Accounting Office ("GAO")

denying a protest that involved, among other things, an

agency head's decision to limit competition on the basis of

the pUblic interest exception. (~Affiliated Precision

Services. Inc., 8-253757, 1993 WL 437173). Although the

particular issue raised by the protester in Affiliated

Precision was its classification as other than a small

business, it was decided in the context of the NASA

Administrator's reliance on the Public Interest exception in

order to comply with a statutory goal:

The agency explains that this procurement
was set aside for SOB concerns to meet
NASA's statutory goals, as set out in the
Department of Veterans Affairs and
Housing and Urban Development and
Independent Agencies Appropriations Act

The term "agency head" shall mean the head or any
assistant head of any executive agency, and may at
the option of the Administrator include the chief
Official of any principal organizational unit of
the General Services Administration.

(41 U.S.C. S 259(a)).


