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participants in new and existing wireless services (see Attachment 1), PClA has and will

continue to be the preeminent forum for reaching industry consensus on many important PCS

issues.

B. PCIA's Commitment to PCS

Through its committees, PCIA plays a pivotal role in defining the direction of PCS by

successfully developing industry consensus on key issues facing the PCS industry to present

to the FCC, Congress, and the Administration. PCIA's extensive involvement stretches

across all aspects and stages of the PCS industry, from the initial request for spectrum

allocation to the development of appropriate technical standards.

1. The association's commitment to PeS is renected by its
substantial past efforts to initiate and achieve the
allocation of spectrom and licensina of new PeS

PCIA first called for establishment of an FCC PCS proceeding in December of 1989.

(See Attachment 2). Later, in January, 1991, PCIA petitioned the Commission to allow the

use of the 930-931 MHz "advanced technology paging" reserve for Advanced Messaging

Services (" AMS") that combine computer capabilities with portable subscriber devices.

PCIA's petition received broad support from the industry and was eventually consolidated in

GEN Docket No. 90-314 under the 900 MHz narrowband PCS framework.

In addition, PCIA has produced some of the most widely cited studies and white

papers on PCS issues through the work of three main committees -- the PCS Technical and

Engineering. PCS Marketing and Consumer Affairs, and PCS Legislative and Regulatory

committees. These documents include:
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PCIA's Service Descriptions Document, which established standardized terminology,
categories and feature descriptions for both existing and emerging personal
communication services;

PCIA's PCS Market Demand Forecasts, which illustrate market demand for both
existing and new PCS services in a fully competitive market in 1998 and 2003;

PCS Market Trials Rewrt, which summarizes findings from the initial round of PCS
market and technical trials;

PCS Spectrum Auctions White Paper, which outlines key issues facing the industry
and the FCC as it prepares to undertake spectrum auctions for PCS; and,

Standards Reguirements Documents, which analyze critical issues such as
requirements for a Common Air Interface.

These and similar documents produced by the association have given the industry valuable

insight into consumer demand for the next generation of wireless services and have identified

critical issues that must be resolved as PCS services are offered to the public.

2. The association is currently enlaled in numerous
activities designed to facilitate the finalization
of sound PeS nales and the successful deployment
of services

PCIA continues to demonstrate its commitment to PCS through its involvement in

recent activities designed to remove significant obstacles to the timely introduction of

functional and competitive PCS services. Highlights of some of PCIA's efforts in this regard

include:

.. PCIA Iuu rec,lIIl, conclud,d an agre,m,1It with Rand McNally which remov,s all
unc,ttllillti,s with regard to th, us, of MTAs and BTAs Jor PCS lic,nsing.
Specifically, PCIA has secured a blanket license which permits the industry and the
FCC to reproduce, create derivative works from, publicly distribute and publicly
display the MTA/BTA listings adopted in the Commission's 2 GHz PCS Second
Report and Order. Under the terms of this agreement, the use of this material in
connection with the licensing, building, marketing and operation of a PeS service by
an applicant would be free from any individual licensing requirement. See
Attachment 3.
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PC/A has documented the FCC's legal authority to procure outside contractors to
assist in the implementation of competitive bidding for PCS. The FCC has
aggressively pursued the requirements of the Budget Act within the constraints of its
required rulemaking procedures. As explained in Attachment 4, the Commission has
ample authority to quickly procure the outside services of a support contractor
consistent with federal procurement rules.

PC/A is presently working with public stifely organiZAlions, such as the National
Emergency Number Association and the Association of Public-Stifely
Communications Offtcillls, to develop sound policies and procedures for E-911
capabilities. Some of the technical and consumer issues PCIA is working to resolve
include: the ability to dial 911 without restriction from any PCS terminal; call
control or call back capability; proper Public Safety Answering Point routing; hearing
impaired and TDD access; and caller location information. See Attachment 5.

PClA has taken a leadership role in developing technical standards for qnctfUm
sharing. Because PCS providers in the 1850-1990 MHz band will initially share
spectrum with the fixed microwave facilities which currently operate in that band,
spectrum sharing standards are crucial to the PCS industry. PCIA is thus extensively
involved in the current revision of TIA Bulletin IOF to address interference and
sharing standards between PCS and fixed microwave licensees. Moreover, PCIA has
filed a Petition for Reconsideration of the Commission's 2 GHz PCS Second Report
and Order, identifying a number of technical rules that must be modified to greatly
facilitate the expeditious deployment of economic and high-quality wireless PCS
systems and devices. See Attachment 6.

PClA is providing critical industry support to ensure timely and reasonable
interconnection for new PCS providers. PCIA supports the FCC's decision to
require local exchange carriers ("LECs") to provide reasonable and fair
interconnection for all commercial mobile radio service providers, including PCS
providers, and will soon begin developing model agreements to assist PCS licensees
in negotiating such interconnection arrangements.

Through these and other measures, PCIA is working to set a sound stage for the deployment

of the next generation of radio services.
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LI'CJH" ACiIIym

THIS LICENSE AGR!&Ul'h' made &5 of the 10th day of February,

1994, by and between Rand McNally • Company, 8255 North Central

Park, Skokie, Illinci. 60076 CWRMC·) and Telocator, aoing business

as «The Personal Communications Industry ~.ociatioa,· ~019 19th

Street, N.W., Suite 1100, Washington, D.C, 20036 (ftpCtA ft ),

1. DU1liilTIOlf.

a. ·Agra.ment· 5hall mean this Lieen8e Agreement,

b. "LieeColedo Material ft shall mean the ITA/MTA listings

contained in Attac:bment I hereto and the BTA/MTA Map.

c. 'BT1/MTA Map' shall mean the map cont.ained on pages

38-39 of eh. 199~ versien of RMC'. QQmmcreill &=1•• i Mark.ting

Guide, which graphically depicts the BTA/M'I'A li.ting8 contained in

Attachment I heretc.

d. "Licenae" sball mean the license g%'aAted under

Section 2 hereof.

2. LlCiUIm

a. SUbj.~ to the terma and c=4:J.tio~ of this

Asre.maa.t, 1.nclw!iD; withcut limitation Section 4 hereof, RMC

irr.~c&bly grants to petA, md. all other intare.ted per.ons
, '.

(collectively referred. to as •Licw.....• ) a nonexclusive liceMe to.
reprc4uc:a, en.t. derivati•• vera ~rom, publicly distribute and.:

P"Ul'l1cly dJ.~l.y the Lic:ea.aect Material an4 derivative works created
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therefrC1ll, provided. however t=ha.t such rights may be exerci••d.

solely for the purposes set forth in Attachment II hereto.

b. A8 a cQnc!ition of the License, Licensees shall

includ.e:

(i) en any reproduction of all or any substantial

portion of the Licensed Material the following legend:

Copyright • 1992 Rand McNally it cempany. Rights granted
pursuant to • licenae frOlll Rand. McNally • Company
't=enJ.gh an &n'anintent with the 'er.onal cemmunic:at ion.
Induatry Aasociation) to all intereseed partie. for u.e
solely in ccxmeetion with the licensing, building,
marketing &net operation of personal communication.
service., c.r~ain apecializec1 =obile radio services and
local multipo~t distribution service•.

(1i) em any reproduction of all or any substantial

portion of any clerivative work ba.ed on the BTA/MTA listing.

cr the BTA/MTA Map (including- but net limited to any official

CcmIr&i.sion version of gecgraphic bounciaries cased on suc:h

liating.), the followiag legend:

S••ed 011 Ka1:.r1.1 Copyrighted. e 1992 by Rancl MdTally ,
CCIIpany. tipt. granteci pursuant to a license from Rand
Mc1fally ,. CGIIp&zIy (tUQUfh &II arrangement with the Personal
Cc:m=lD i caej,cng %JIduaery ~8OCi.tiOli) eo all intere.tad. parties
for u.e solely in coaa.c:icn wieh t~ licensing, builc1ing,
marketing &D4 operation of personal communications servic:e.,
certaiA _pecialized. mcbile X'ac!io lervices and leeal multipoint
diaeribueio: servic••.

Por pu.:po.es o~ eh1. lul:Jparagraph 2 (b), a reference to twe::tty-five

(25) or 1••• of the ITA/M'l'A li.ting. in the LieeMed Material shall

.. 2 -
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net con.eitute & ·.ub.tantial portion- of the Licen.ed Material or.
of acy derivative work based thereon.

c. Subject to the rights granted the Licensees

hereunder, the Licensed. Material and. all copyright. and other

proprietary rights therein are and remain the property of RMC.

a. ~ con.id.ration for the Lican•• grant.cl her.1n, but

8ubject: to the term8 of S.ction 4: eel hereof, PCIA, on its own

behalf and on behalf of all oth.r Lic.n•••• , shall make a one-time

paym.nt to RMC in the amount of $250,000.

b. paymant .hall be raacie 1::1. Q'. S. fimd. by wire tranl fer

or in the form of • certified bank check payable to Rand McBally •

company which shall be tran.terred or delivered. to RMC within 10

busine•• days after the execution of thi. Agreement.

ol. T'DJ( Am) tMillIDTIOII'

•• The Liceue granted h.reunder .hall extend for the

entire eeZ'1ll of c:opy:ilht in the Lieeue4. Material, subj .c~ to

.arlier tanLi.:ati= •• provid.d herein.

b. IMC may tem.i%wte eha 1.1ceD.8e •• againae any

pU1:1c:u1U" 1.iceDoSe. for a mat.rial breach by weh Licen••e of the

eerm8 of ebe Lic:aa.. described herein, it such breach is not cured.

within 30 dayw afeer .uch Licena•• rec.ive. netice of the breach.

Thi. rigbe o~ t.rminat1cn 1. iD addition to, and DOt in lieu of,

any other recacU•• UlC may have for breach of thi. Agreement.. It:

- 3 -



is understood and agreed that PC~A shall have no obligat ions

hereunder to enforce the terra of this Agreement against persons or

entities nct a party hereto, and, furthermore, any breach of the

term. o~ the License by such third parties shall not b. deemed a

breach of this Alire.ment by peIA nor impair PCIA' s right.

hereunder. Notwith.tanding the foregoing, to the extent PCIA's

willful conduct in violation of this Agr.ement causes or result. in

a breach ot the Licen8e by a third party, such willful conduct

shall coa.titute a breach of the Lican•• by PCIA.

c. This Ag%'aement and the Licen.. granted hereunder

shall terminate and be o~ no further force and effect with re.pect

to all Service. specified in Attachment II hereto if, at any time

prior to the initial auction of 2 GHz broadband personal

Communications Servic.. licenses, the commission elects to use

geographic boundaries for such auction that are not based on the

Lic.~.d Material, provided that PCIA 80 notifies RMC ~ithin 60

days after the Commi••ioD'. c1.cisioD~ W1thin 10 business day.

after receiving such notification, RMC will refund to PCIA

$250,000.

5 • oaL%canOD 0' IIIC

&. t1pOD execution of this Agre.ment, RMC .hall prOVide

to PCtA: (i) The 1993 ver.ion of RMC'. Trad.ing Area System

MTA/BTA Di.kette, whicb 1. an electronic ver.ioDot tbe STA/MTA

listinge contained in Attachment I hereto, and (ii) twelve (l2)

- , -
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copies of each ot the STA/MTA listings comprising At tachment I

hereeo a:u1 the S'1'A/MTA Map.

b. Upon. execution o~ this Agreement, RMC shall provide

to the Commission two copies of the Licentled Material in hara copy

form fer wse by !lie.naees in accordance with the terms and

cenditions of this Agreement.

c. For: & period of six (f) months after the aate

hareof, RNC shall, upon requ.st ther.for, lD&k. avai.laJ:)l. to

.in41T1~ual ~1c.n•••s ad4it1onal copi.s of the L1c:en••~ Material

(excluding the BTAI~A Map), which shall include the alterations

and. enhancements made by the CoaIIli••ion that are summari.zed in the

Secone! Report and Order, GD OCclcet 50. 90 - J 14 , e FCC Red. 7700

(19'3) I il1 bard copy ancl electron1c ~orm, at the fee. summarized. in

Attacbment III he:eto. RMC shall have no cbligation to (i) m&ke

any other alteratiolW or enhancements to the Licensed Material taat

may b. mac!e by the Commission or any other Licensee, or (ii)

include any alter:atians or enhancements whatsoever in any version

of ita Coau;:c;ial &ell' , MaWC:!na Guido.

, • "'a:9&'nOIr C1I Uca'f. IT DC

a. RMC r ••erve. ita right to al~.r the Licensed

Material or tuJy p&%"l: eh.rec~ in the ~uture. Any modification.l tQ

the LicelUled Material shall net be included in ehe Licensed

Material an4er this Agreement,unl••• the parties agree otherwi.e

in a signed writing.

- 5 -



b. IUtC re.erv•• all righe. wieh respect to t.he Licensee!.

Material net expre••ly granted. herein, inc:luding but not limtea to

rights in respect of use of the Lieensea Material or any part

thereof for purpose. other than those de.eribed on Attachment II

hereto. The pu:po... fer which the Lic.zw.d Material may be used.

may be expanded Ce.g., to previae fer use in c:onnection with future

COll1ftLiaaicm proc••d.i.%1gs) solely with the prior written aut.horizatien

o~ RMC acd. t.1pon payment of ad4itioaal campen.ation 1:0 RMC by an

appropri&t:. party, in an amcunt to be negotiated with. such party.

7. UPUSD'U'nOlfI UJ) 1fUDIft'US OF IIIC

a. 1O!C repre.ent. and vanants that (i) it i. the c:rwner

of the Licen.ed Material &n4 &ey and all eo~ig'ht rights therein,

(i1) it has all rights nece••ary to eAter into this ~eement ar~

to grant th. License granted herein, and. (iii) the Licensed

Material coa.titute. 'wcrk made for hire,' ...uch term i. defined

under the Copyright Act of 197', aa amended.

b. MC .hall ind.e1mify aDd hole! harml... PC:XA from and

agai::ult any 10•••• , damag•• , lUJ:)ilitie., actions, judgments,

••~tlemaut., co.e. aDd expea.•• (including reasonable attorneys'

fe••) azi.ing froe my ••••rtion agaiAat PCIA that the Licen.ed

Material u••ct within tha .cepe of this Agreement infringes or

violat.. my rii'ht. at any tlUrd. party, provided that: (i) PC!A

pzocnptly DDtifie. RMC of any .uch ••••rtion; <1i) RMC hu .ole

cenuol ova%' the dafene. of .uch claim, includin.g any related

••ttlement negotiatioft8i and (iii) PCtA coape:'.tes with RMC in the

- , -
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defense of such claim (at no cost to PCIA). This indemnity .hall

not apply to any modification or ~c1aptation of the Licensed

Material if ·...e of the Licenaed Material alone would. not be

infringing.

8. QUDAL

a. Waiy.r. The failure or delay by any party to enforce

any e.rm of this Agr••m.nt .hall not b. a••mea a waiv.r of .uch

t.zm or of the righe to .nfO'Z'c:. auc:h terlD in the future. No waiver

.ball be biading unl••• in a writing .igned by the par-c.y making the

waiver. RMc:'. waiver o~ krre.c:h by on. Lic.nsee ahall" not be deemed.

a w.iver of breach by another Licensee.

b. CpIIIplcte agraem.nt. This Agreement, including the

~eacbmect. hereto, constitute. the entire agr••m.nt betw.en the

partie. and sup.r••d.es all prior contemporaneous

ccmmucicatious, representation., understanding_ or agreements

betw••n the parti•• with reap.ct to the subj.ct ateer hereof. It:

lNIy be IICdJ.fied. oaly in a writing signed. by the partie••

c. layaWility. If any provi.ion of this Atlreement is

h.ld by a c~ of c:cmp.tent jurisc!1c:ti.o: to be inyalic! or

UAeA!o~l., tha othar prortsicnw of this Agreement shall

continua in full forc:e anc! .ffect netwitnstanding such holding.

4. tfgt;is... Notic•• relating to this Aqrt!enlent ahall

be in writin~ aDd .ant by reliable a1r courier service, Qr by

reg-i.e.ree! or c:ertified mail addn••ed to the partie. at the..ddre.... ..t. forth aJ:)ove. Imy netic:. to RMC shall b. sent to the

·7·



attention of Deborah Lipoff, Esq. Any notice to fCIA shall be

lent to the attentien of Thomas A. Stroup (with a copy, which shall

not eon.ei~ute notice, to a. Michael S.nkow8ki, E.q., Wiley, Rein

• Fielding, 1776 ~ Street, N.W., Wa.hington, D.C. 20006). The

address to which any t10tice may be given may ~. changed upon

written notice a. provided above.

e. CQNxgoLLmG LM'. THIS AGU!MENT SlW.L BE GOVER..'n:O

BY AJI'D COKS'I'R02D ONDER 'l'H2 SOBS'I'AN'rIVZ LAWS OF TEE STATE 01

ILLINOIS, AS APPLIOBLB TO CONTRACTS ro.DE AND TO BS PElU'ORMI:D IN'

ILLIReIS.

f . Cgunt,'111*r1:. . Thia .eement lIUly ba executed in

aeparate counterpart., each of which sball be deemed an original

&ad. both of which t~.th.r shall ccnstitute ene ana the same

inst~.

go. Pgblic:ity. The partie. hereto agree to issue &

mutually acceptable pre.. rel.... regarding this Agreement Qr the

Lic:e:lle granted hereunder.

-.-
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IN WITNESS WHER!CP, the parties have cau8ed this Agreemt

be executed ~ their ·respective a~thorized repreaentatives.

Sy:_...,.,.,~~5~~ _
(Signature)

DME:_~~.,......{).~~ _
TIT%.2l _

By: ~A~eJ&pIlll;i~.~-----
N»IZ : 't'1scaIaa A. Stroup

'rI't'ta: Pnaidant
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Jtat~t of Purpo... 'o~ Wb!ch the Lic~ed Haterial Kay be U••d

The Licen8ed Material may be u••d:

(i) In any documenta preparlte! i.n connection with

Services (described below) referred to in proc.edings completed or
peneling before the eommi••ion •• of the date of this Agreement that
rely on or re~.r to the Lic.Mld. Material. '!'he "Service." shall be
limit.ed to: 2 GHz broad1:la=! Perlonal communication. Services
'''PCS-', u authcrized in GD Docket 90·314 or any successor
proceeding8; 900 ~ narrowbaDd PCB, a. authorized in GEN Docket

No. 90-]1' aDd ZT Docket 92-100 or any .ucc•••or proceedingl; 800
MHz vida-area Specialized. Mobile be!io Service. or Expanded Mobile

Serviee Provider., .e authcrizec:! in PR Docket No. 93-144 or any
!lUcc•••or proceeding. i and Local Multipoinc Di.tribution Service.,

.. authcrized in CC Docket No. 92-297 or ay lucce.aor proceedings.

(i1) In any doc:umente or other 1II&teriali prepared in
cca.:ectioc with the lic~in9', building, marketing and operation of

~he Service. lilted in (i) above.

- 11 -



Print Li.ting of Licen8e4 Material.
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$25/ccpy to

S2S for first
copy; $5 for
each ac!ctitional
copy*
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WILEY, REIN Be FIELDING

MeMOftANDUM

TO:

~01'1:

OA1&:

RE:

Personal Communications Industry Association

R. Michael Senkowski
Philip J. Davis

February 7, 1994

FCC's Authority to Secure a Support Service Contractor
for competitive Bidding Implementation

I.
IITllOPUCTIOI

A question has been raised whether the Federal

Communications Commission ("FCC" or "commission"), in

implementing Title VI of the Omnibus Budget Reconciliation

Act of 1993 ("Budget Act"), is required to follow the full

and open competition requirements of the Competition in

contracting Act ("CleA") and its implementing provisions in

the Federal Acquisition Regulation ("FAR"). Research shows

that, under the terms of CICA and the FAR, as well as

applicable precedent, there are two exceptions to the general

requirement for competition which could apply in the

circumstances here.

The first, the so-called "Public Interest" exception,

provides that full and open competition need not be provided

for when the agency head determines that it is not in the
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pUblic interest to do so, provided the agency head complies

with prescribed procedural requirements. Where, as here, an

agency is required to comply with a Congressional mandate of

significant importance to the pUblic at large, the use of

this exception appears especially appropriate.

The second exception which appears applicable is the so

called "Unusual and Compelling Urgency" exception. Under

this exception, full and open competition is not necessary

when an agency's need for supplies or services is of such

"unusual and compelling urgency" that the Government would be

"seriously injured" unless it was permitted to limit

competition. As with the PUblic Interest exception, certain

procedural steps must be followed in order to properly rely

on this exception. However, the head of the agency need not

be involved, for the authority to invoke this exception is

within the purview of the Contracting Officer.

In this instance, the FCC has actively pursued the

implementation of the competitive bidding and licensing

provisions of the BUdget Act since its passage. Under its

established procedures, the Commission has had to invite full

public comment and afford due consideration to various

options for implementing competitive bidding. It now appears

that the FCC might require the help of a support services

contractor to assist it in meeting its mandate to begin

issuing licenses and permits for Personal Communications

Services ("PCS") by May 7, 1994, and to effectively achieve
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congressional goals. Under these unusual and compelling

circumstances, it appears appropriate for the FCC to take

such actions as are necessary to avoid the serious harm to

the Government that would occur if the licensing and

permitting process could not be initiated in a timely and

efficient manner.

II.
BACltGR01OO)

On August 10, 1993, congress enacted the BUdget Act.

The Budget Act directs the FCC to prescribe competitive

bidding requlations by March 8, 1994 (within 210 days after

the date of enactment) and to begin issuing licenses and

permits for PCS by May 7, 1994 (270 days after enactment).

Among other things, Title VI of the Budget Act amended

the Communications Act of 1934 ("1934 Act") by authorizing

the FCC to utilize a system of competitive bidding to award

licenses for radio services. More specifically:

If mutually exclusive applications are
accepted for filing for any initial
license or construction permit which will
involve a use of the electromagnetic
spectrum described in paragraph (2), then
the Commission shall have the authority,
sUbject to paragraph (10), to grant such
license or permit to a qualified
applicant ~hrough the use of a system of
competitive bidding that meets the
requirements of this subsection.
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(Budget Act S 6002(a)i 1934 Act S 309{j) (1) {emphasis

added»).1 The FCC may utilize competitive bidding procedures

to issue licenses "only when the Commission accepts for

filing mutually exclusive applications for a license and the

Commission has determined that the principal use of that

license will be to offer service in return for compensation

from subscribers." (H.R. Rep. No. 213, 103d Cong., 1st Sess.

473 (1993), reprinted in 1993 U.S.C.C.A.N. 1088, 1162).

The Budget Act directed the FCC to:

[P)rescribe regulations to implement
section 309{j) ... within 210 days
after the date of enactment . . . [and)
within 270 days after such date of
enactment, commence issuing licenses and
permits in the personal communications
service.

(Budget Act S 6002(d) (1), (2) (B»). The Budget Act does not

specify the competitive procedures to be used but, rather,

leaves it to the FCC to establish a "competitive bidding

methodology" by regulation and to "design and test multiple

alternative methodologies [for issuing licenses or permits]

under appropriate circumstances." (~. S 6002(a) (3».

The FCC released its Notice of Proposed Rulemaking to

implement the competitive bidding provisions of the Budget

Act on October 12, 1993. Public comments were required by

November 10, 1993. Due to the volume of the comments --

approximately 200 -- the FCC'S reply date was extended from

Licensing was previously accomplished by lottery or
through comparative hearings in an auction-like proceeding.
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November 24 to November 30, 1993. Competitive bidding

regulations must be prescribed by March 8, 1994.

The FCC is currently evaluating the record in this

proceeding and various entities are in the process of

conducting experiments on bidding methodologies. For

example, NTIA advocates the use of simultaneous electronic

bidding and planned to conduct a software experiment at

CalTech on January 27-28 to demonstrate the feasibility of

this approach. The Commission is expected to announce its

general competitive bidding rules at its March' open meeting.

The rules will be sUbject to the reconsideration process.

On a related note, the Commission issued its PCS rules

on October 22, 1993. These rules identify the number of PCS

licenses upon which prospective licensees would be bidding,

the PCS service areas available, and other matters. Sixty

six parties filed petitions for reconsideration of these

rules on December 8, 1993. Public comments and reply

comments on the petitions were received on January 3 and

January 13, respectively. As noted above, the statutory

deadline for issuing PCS licenses is May 7, 1994, 270 days

after the date of enactment of the Budget Act.
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III.

Alternative Xethod. of Acquirinq the service. of a
Support contractor to Meet Statutory Mandat••

1. CICA in General

CICA requires that, with certain limited exceptions,

executive agencies conducting a procurement for supplies or

services:

(A) shall obtain full and open
competition through the use of
competitive procedures . . . and

(B) shall use the competitive procedure
or combination of competitive
procedures that is best suited under
the circumstances of the
procurement.

(41 U.S.C. 5 253 (a) (1)). These provisions are implemented

in the FAR which applies to the acquisition of all goods and

services obtained by an executive agency, such as the FCC,

pursuant to a contract that obligates the Government to

expend appropriated monies. (FAR 55 1.103, 2.101, 6.101).

The phrase "competitive procedures" refers to procedures

under which an agency enters into a contract pursuant to full

and open competition. (41 U.S.C. 55 259(b) (2), 403(b)). A

contract is deemed to be awarded pursuant to full and open

competition when all responsible sources are permitted to

compete for the product or service being acquired. (41

U.S.C. 5 403(7); FAR 5 6.003).



.
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CICA also provides that an agency may use other than

fully competitive procedures in seven specific circumstances:

(1) only one specific source can satisfy the Government's

needs, (2) competition must be restricted due to unusual and

compelling circumstances, (3) to facilitate industrial

mobilization, (4) to comply with a treaty or international

agreement, (5) when expressly authorized by statute or for

brand-name commercial items for resale, (6) to protect

National Security, and (7) when deemed in the PUblic Interest

by the agency head. (41 U.S.C. S 253(c); FAR S 6.302).

However, an agency is prohibited by CICA from using these

procedures on the basis of "lack of advance planning" on the

agency's part. (41 U.S.C. 253(f) (5) (A); FAR S 6.301(c».

2. The Public Interest Bzception to Full and
Open co.petitiop

The so-called "Public Interest" exception appears

applicable here. This exception may be invoked when the head

of an agency:

(A) determines that it is necessary in
the pUblic interest to use
procedures other than competitive
procedures in the particular
procurement concerned, and

(8) notifies the Congress in writing of
such determination not less than 30
days before the award of the
contract.

(41 U.S.C. S 253(c) (7); accord, FAR S 6.302-7). Certain

procedural prerequisites apply to this exception: (i) the
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decision by an agency head must be supported with a

determination and finding ("D&F") prepared pursuant to

sUbpart 1.7 of the FAR; (ii) the D&F must be signed by the

agency head (this responsibility cannot be delegated); (iii)

Congress must be notified not less than 30 days before award

of a contract; and (iv) this exception may only be used when

no other exception to competition applies. (FAR S 6.302-7).2

Of particular interest to the issues faced by the FCC is

a recent decision of the General Accounting Office ("GAO")

denying a protest that involved, among other things, an

agency head's decision to limit competition on the basis of

the pUblic interest exception. (~Affiliated Precision

Services. Inc., 8-253757, 1993 WL 437173). Although the

particular issue raised by the protester in Affiliated

Precision was its classification as other than a small

business, it was decided in the context of the NASA

Administrator's reliance on the Public Interest exception in

order to comply with a statutory goal:

The agency explains that this procurement
was set aside for SOB concerns to meet
NASA's statutory goals, as set out in the
Department of Veterans Affairs and
Housing and Urban Development and
Independent Agencies Appropriations Act

The term "agency head" shall mean the head or any
assistant head of any executive agency, and may at
the option of the Administrator include the chief
official of any principal organizational unit of
the General Services Administration.

(41 U.S.C. S 259(a».


