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I. INTRODUCTION

1. This Report and Order revises our roles to ilDpiementSectioBS 3(n) and 332 of the
Communications Act of 1934 (the Act), as amended by Section 6002(b) of the Omnibus Budget
Reconciliation Act of 1993 (Budget Act)! The Bud&et Act was signed into law on August 10,
1993. On ~ber 23, 1993, we adopted a Notice of Proposed Rule Making in this
proceeding,2 in which we sou,bt comment on: (1) defiaitional issues raised by the Budlet Act;
(2) wlaich existing mobile services and future mobile services sbould be classified as
"commercial mobile radio services" (CMRS) under the statute and which should be classified
as "priv~ .mobile radio services" ~); and (3) ~hich JH.Ovisi0!ls of ~itle n of the
Communlcations Act should not be applIed to commercial mobile radio servIceS. We have
received 76 comments and 52 reply comments in response to the Notice in this proceeding.3

2. The Order reflects the Commission's efforts to implement the congressional intent of
creatiJIg regUlatory symmetry among similar mobile services. First, we interpret the statutory
elements that defme commercial mobile and private mobile radio service. Second, using these
definitions, we determine die regulatory status of existin, mobile services and of personal
communications services (PCS). Third, for those services that will be classified as CMRS, we
address the degree to which such services will be subject to regulation under Title n of the Act.
We also address other issues raised in the Notice, includin$ interconnection rights, and
preemption of state regulatory authority over mobile service proVlders.4 Additional issues raised
by the Budget Act, such as revisions to our technical naJes needed to implement the regulatory
scheme·discussed herein, will be addressed in a Further Notice of Proposed Rule Making to be
issued shortly, and, consistent with the Budget Act, will be resolved by August 10, 1994.' We
also anticipate that we will initiate several other proceedings to address related issues. 6

1 Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-66, Title VI, § 6002(b)(2)(A),
6002(b)(2)(B), 107 Stat. 312, 392 (1993).

2 Implementation of Sections 3(n) and 332 of the Communications Act, Regulatory Treatment of
Mobile Services, GN Docket No. 93-252, Notice of Proposed Rule Making, 8 FCC Red 7988 (1993)
(Notice).

3 For a list of parties filing comments and reply comments, see Appendix D.

4 In an earlier action in this docket we established filing procedures for foreign ownership waivers
pursuant to the Budget Act. Implementation of Sections 3(n) and 332 of the Communications Act,
Regulatory Treatment of Mobile Services, GN Docket No. 93-252, First Report and Order, FCC 94-2
(released Jan. 5, 1994)(First Report and Ordef). See para. 12 and note 536, infra. We are aware that the
treatment of alien ownership of CMRS and other common carrier services is of concern to many parties.
We intend to examine this issue in a future proceeding.

, Budget Act, § 6002(d)(3).

6 See Part IV.C, para. 285, iTifra.

Page 3



1--

....

,

D.BACKGROUND

A. LEGISLA11VE AND COMfdlSSION ACTIONS PRIOR TO BUDGET ACT

1. Regulatory C1tls~n ofMobile Services
~ .

3. The Commissiollh¥ a long history of re~tingmobile radio services for too purpose
of encouraging the growth .of the mobile services industry so that consumers will.have greater
options for meeting their COntmunica,tions needs. Tbe Commission has traditionally classified
land mobile radio services7 into two ca~ries: private land mobile services and public mobile
services. I Public mobile services are sUbject to comDlOll carrier regulation under Title n of the
Communications Act, wllicll, among other things, ll'qUires common carriers to provide service·
upon.reasoaab~ requesc..' .. 100. p!'Ohibits 1!~~st or u~nable di~rimjnati~ in c.harg.., ~,
practiees,classiftcations, replations, facilities,. or serviceS for or. m connection With .like
communication services. 10 Common carriers are geaerally subject to state regulatiaa· of
intrastate services if a state chooses to regulate those services. II In addition, Section 31O(b) of
the Communications Act limits alien ownership of common carrier radio licensees.

. 4. Private land mobile services, on the other band, developed to provide service tailored
to the Deeds of particular UlIIeI' groups, such as local ,ovemments, pubfic safety organizations,
and businesses requiring specialized services that common carriers could not readily provide.
Most early private ra.dio services were established to enable specific user groups to build their
own sy9tems forintemal U8e. As the demand for J>rivate service grew, however, the Commission .
also authorized licensees in some services to offer "ptivate carrier" service, i. e., service to
limited groups of third..party users on a for-profit basiS. 12 In either case, private radio was not
subject to common camer regulation at either the state or the federal level.

7 Other categories of mobile services include marine and aviation services, mobile satellite services,
and certain personal radio services. These categories are addressed in our discussion of the definition of
"mobile service" under Section 3(n) of the Act. See Part III.B.l, paras. 3~38, infra.

I Traditionally, the most common type of public mobile service was radio telephone service which
interconnected with existing telephone systems. Private services were predominantly dispatch services
such as those operated by police departments, fire departments, and taxicab companies, for their own
purposes. Private services also extended to services provided to eligible users by third party providers.
See National Ass'n of Reg. Util. Comm'ners v. FCC, 525 F.2d 630, 634 (D.C. Cir. 1976) (NARUC l) .

• f'. 9 Communications Act, § 201,47 U.S.C. § 201.

10 Id., § 202,47 U.S.C. § 202.

11 The Commission may preempt State regulations when interstate and intrastate services are
inseparable and state regulations would thwart or impede federal policies. See Louisiana Pub. Servo
Comm'n v. FCC, 476 U.S. 355, 375 n.4 (1986) (LouisiQIIIJ PSC);Maryland. Pub. Servo Comm'n V.

FCC, 909 F.2d 1510 (D.C. Cir. 1990); California v. FCC, 905 F.2d 1217 (9th Cir. 1990); Illinois Bell
Tel. Co. v. FCC, 883 F.2d 104 (D.C. Cir. 1989)(NARUC II); National Ass'nofReg. Util. Comm'ners
v. FCC, 880 F.2d 422 (D.C. Cir. 1989); Public Util. Comm'n of Texas V. FCC, 886 F.2d 1325 (D.C.
Cir. 1989)(Texas PUC); North Carolina Util. Comm'n v. FCC, 552 F.2d 1036 (4th Cir.)(NCUC l), cert.
denied, 434 U.S. 874 (1977); North Carolina Util. Comm'n v. FCC, 537 F.2d 787 (4th Cir.)(NCUC Il),
cert. denied, 429 U.S. 1027 (1976).

12 See Inquiry Relative to the Future Use of the Frequency Band 806-960 MHz, Docket No. 18262,
Second Report and Order, 46 FCC 2d 752 (1974), recon., 51 FCC 2d 945 (1975), affd, NARUC I.
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5. In 1982,~. -1IIlded tileC"~s Act by adding Section 3(g) and
S~on 332(c). pt,e~. of adtIiI;\g the.. ~se pmvisiolls we~: (1) to def~ priv~te land mobile
servICe; (2) to distiDiuiSb between pnvate and common camer land mobile services; and (3) to
specify the appropriate authorities empowered to regulate these· same services. 13 Section 3(gg)
defmed private laOO mobile aervioe as "a mobile service . . . for private one-way or two-way
IaDd ·mobi1e radio colDlJlUllicadons by eligible usersoverde$ignated aIqS of operation. "14 In
addition, Section 332(c)(3) peempted state authority to impose rate or entry regulation upon any
private land mobile service.

6. TheC~ Section 332(c)(I) of the Act as confuminJ that the
conunercial sale of . .. .. telephone service was a common carrier offering, but also
concluded that the. statute allowed private landtnobile services to intereonnect with the public
switched telephone netwodc.. aad retain their re~1atory status so long as the licensee did not
profit from the provision of interconnection. j. In a parallel development, the Commission
concluded that Section 332 allowed it to extend the l'3IlF ofeligible users for Specialized Mobile
Radio (SMa) and Private Carrier Paging (PCP) services, enabling licensees in these services to
offer service to a broad customer base with only minimal restrictions. 16

7. The Commission's decisions, however, also created the prospect of direct competition
between private land mobile services and similar common carrier _services under dispamte
regu1at9ry regimes. In 1991, for example, we authorized Fleet Call, Inc. (now Nextel Corp.)
to develop an 5MB. system that Fleet Call claimed would offer wide-area, digital voice and data
service com~ble or superior to cellular in quality. 11 Similarly, the liberalization of the
Commission s pcp rules made it difficult for consumers to distinguish private paging from
common carrier paging. Because of the greater degree of regulation imposed on common carriers
(federal and state regulation) than on private carriers, common carriers argued that continuing
to treat wide-area SMRs and PCPs as private carriers placed competing common carrier services
at a regulatory disadvantage. In 1992, .this debate was given new urgency by the Commission's
proposal to allocate spectrum to PCS. 18 In its PCS proposal, the Commission left open the

13 H.R. Rep. No. 97-765, 97th Cong., 2d Sess., at 54 (1982).

14 Communications Act,§ 3(gg), 47 U.S.C. § 153(gg)(Budget Act, § 6002(b)(2)(B)(ii)(lI), struck.
this provision).

IS See Interconnection of Private Land Mobile Systems with the Public Switched Telephone Network.
in the Bands 806-821 and 851-866 MHz, Docket No. 20846, Memorandum Opinion and Order, 93 FCC
2d 1J1J (1983).

16 See Amendment of Part 90, Subparts M and S of the Commission's Rules, PR Docket No. 86-404,
-Report and Order, 3 FCC Red 1838 (1988), clarified, 4 FCC Rcd 356 (1989); Amendment of the
Commission's Rules To Permit Private Carrier Paging Licensees To Provide Service to Individuals, PR
Docket No. 93-38, Report and Order, 8 FCC Red 4822 (1993)(Private Paging Order).

11 See Fleet Call, Inc., Memorandum Opinion and Order, 6 FCC Rcd 1533, recon. dismissed. 6 FCC
Red 6989 (1991) (Fleet Call). Although Fleet Call requested waiver of several sections of the
Commission's Rules to construct its wide-area SMR system, we determined that it was necessary to waive
only Section 90.631, which requires that trunked systems must be constructed within a one-year period.
We granted a waiver of this section and provided Fleet Call five years to construct any stations that would
be part of its digital networks. 6 FCC Rcd at 1535.

18 Amendment of the Commission's Rules To Establish New Personal Communications Services,
GEN Docket No. 90-314, ET Docket No. 92-100, Notice of Proposed Rule Making and Tentative
Decision, 7 FCC Rcd 5676 (1992) (peS Notice).
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question of whether PeS wt)Ut4 be treated as a common carrier service, a private carri~r service,
or. a combination of both. 19 1be. concern that a new generation of mobile services could be
subject to inconsistent regulatioll caused many to argue that the existing regulatory regime should
be revised.

2. Co'llqHtilivt CtJrttiM' .cisions .

8. In its CompetttiveC4R1er docket, the Commission classified common carriers with
market power, such as the local exchange carriers (lBCs) and .American Telephone and
Telegtaph Company (AT&T), as dominant and thereby subject to full Title n regulation; carriers
without market power were classifIed as non-dominant. Because non-dominant carriers lacked
market power toCQDtrol prices and were 'presumpdvelyunlikely to discriminate unreasonably,
the Commissi,c)D· adot*d for them a policy of.forbearance trom certain regulations.20 These
carriers were notrequiNd to rde tariffs under Section 203 of the Act and were not suhject to
certain. other .Conunissioo replations adopted pursuant to the authority of other Title n
provisions. Non-dominaDt camers did, however, remain subject to the general common carrier
obligations of.Sections 201 aDd 202 of the Act, and to the enforcement of these obligations
pursuant to complaint procedures under Section 208.

9. Tide n has been applied to paging and cellular services in somewhat different
manners. The CommissioB has declared domestic public land mobile carriers, which are
primatil~ providing paplservices, to be non-dominaDt in their provision of interstate
services. 1 Cellular servtce was designated as dominant by the CommIssion although without
any analysis of the market power of cellular carriers. 22

10. Lastyear, how~er, the United States Court of~s for the District of Columbia
Circuit· found the Commission's forbearance policy of permissive detariffing to be inconsistent

19 [d. at 5712-14 (paras. 94-98).

20 Policy and Rules Concerning Rates for Competitive Common Carrier Services and Facilities
Authorizations Therefor, CC Docket No. 79-252 (Competitive Carrier), Notice of Inquiry and Proposed
Rule Making, 77 FCC 2d 308 (1979) (Competitive Carrier Notice); First Reportand Order, 85 FCC 2d
1 (1980) (First Report); Further Notice of Proposed Rule Making, 84 FCC 2d 445 (1981) (Further
Notice); Second Further Notice of Proposed Rule Making, FCC No. 82-187,47 Fed Reg. 17,308 (1982);
Second Report and Order, 91 FCC 2d 59 (1982) (Second Report), recon., 93 FCC 2d 54 (1983); Third
Further Notice of Proposed Rule Making, 48 Fed Reg. 28,292 (1983); Third Report and Order, 48 Fed.
Reg. 46,791 (1983); Fourth Report and Order, 95 FC(: 2d 554 (1983) (Fourth Report), vacated, AT&T
v. FCC, 978 F.2d 727 (D.C. Cir. 1992), rehearing en bane denied, Jan. 21, 1993; Fourth Further Notice
of Proposed Rule Making, 96 FCC 2d 922 (1984); Fifth Report and Order, 98 FCC 2d 1191 (1984)
(Fifth Report), recon., 59 Roo. Reg. 2d (P&F) 543 (1985); Sixth Report and Order, 99 FCC 2d 1020
(1985) (Sixth Report), rev'd, MCI Telecomm. Corp. v. FCC, 765 F.2d 1186 (D.C. Cir. 1985).

21 See Preemption of State Entry Regulation in the Public Land Mobile Service,CC Docket No. 85­
89, Report and Order, FCC 86-112, 59 ROO.Reg. (p&F) 1518 (1986), remanded on other grounds,
National Ass'n of Reg. UtiI. Comm'ners v. FCC, No. 86-1205 (D.C. Cir. Mar. 30, 1987), clarified,
Preemption of State Entry Regulation in the Public Land Mobile Service, CC Docket No. 85-89,
Memorandum Opinion and Order, 2 FCC Rcd 6434 (1987), citing Competitive Carrier, First Report,·
Competitive Carrier, Fifth Report.

22 Competitive Carrier, Fifth Report, 98 FCC 2d at 1204 n.41. See also Competitive Carrier, Fourth
Report, 95 FCC 2d at 582.
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with section 203 of theAQt.:13 ~·lresuIt of this decision, mobile common carriers began to
ftle new tariffs for their m...,aervices.

B. BuDGET ACT REVISIONS

·Il.ltis~"'''''''IdtMtCoepess eIIlIdeCI8ection 6002(b) of the Bud..Act
to revise .Secdon 332 of... .Com~ ·Act.'" amcmded statute chanpstbe prior
regulatory. rePne in two sipiftcant respelCts. Pirst, C..-s has replaced the co..mpll carrier
and private radio definitionj thIt evolved undortbe prior version of Sclction 332 with two newly
defined categories of mobile services: commercial mobile ·l'Idio service (CMRS)ud private
mobile radio service (l'MRS). CMRS is defined as "any mobile service (as defmed in~
3(a»that is provided for~ andmakes~. ~ice available (A) to tile.public or
(B) to such classes of eJilibie users as to beetfectively available to a substantial pMiOn•.. of_
public. '.'24 PMRS means "my InObileservice (as defined in section 3(n» that is not a
commercial mobile service or the functional equivalent ofa commercial mobile serviCe. "25

U. Second, COOIftlU has replaced traditional replatiQn of mobile serviceswitb au
8PP"*.• h.. that brin.g.s aD. mobile..• .servi~. pro.Vide.rs.u"" a co~..ttensive,. COD.S1..steat:.=I.~.....•....tTamework.and gives the C__sioIt flexibility to establish appmpriatelevels of.... .,. ......
mO!>ile radiosetyices~idors. Section 332(c).~ dial a person provi~g.commerc~,m~

=~:::y~g=~f'fkl~:~~=:s~~~~~i~~~
332(c)(I)(A) and 332(c)(l)(C)~ the criteria for forbearance. The statute also pitlell"t~

regulatioD. ~.f ~try and fa1e! to.. both.. CMRS.· and PMRS providers. S~tes, howeveri6OUlUII.'.'tn
the Commission forautllorityto regulate eMU rates under some cltCumstallces.ln ..•........• '
the Budget Act "grandfathe,." the foreiJn ownership, as of May 24, 1993, of current~
land mobile service providers tIIat we reclassify 3S eMItS so dlat such provi<iersarenot~
to divest their foreip ownership interests if they file a waiver' request in a. timely..... .
FiaalIy, the statute requires the Commission to detennine the regulatory status of PeS before
February 6, 1994.28

m. DISCUSSION

A.OVERvmW

1. CongressWul ~cti~es

23 AT&T v. FCC, 978 F.2d 727 (D.C. Cir.I992), rehearing en bane denied, Jan. 21, 1993, cert.
denitd, S. Ct. Docket No. 92-1684,1993 Lexis 4392,113 S. Ct. 3020,61 U.S.L.W. 3853 (June 21,
1993). Set also Tariff Filing Require~ntsfor Interstate Common Carriers, CCDocket No. 92-13,
Notice of Proposed Rule Making, 7 FCC Rcd' 804 (1992), Report and Order, 7 FCC Red 8072 (1992),
rev'd, AT&T V. FCC, No. 92-1628 (D.C. Cir. June 4, 1993), cert. gramed, 62 U.S.L.W. 3375 (Nov.
29, 1993).

24 Communications Act, § 332(d)(1), 47U.S.C. § 332(d)(I).

:IS Id., § 332(d)(2), 47 V.S.c. § .332(d)(2).

26 Id., § 332(c)(3), 47 U .S.C. § 332(c)(3).

27 See note 4, supra.

28 Communications. Act, § 332(c)(l)(D), 47 V.S.c. § 332(c)(l)(D).
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13. We believeC~bad two principal~mameddiDaSeeuen 3~2. First,

Congress saw the neod tor •.·.. approach to thecllaifieat:ion of mobile services to e....-e that
similar selVices would be to consistent repIatory classification; The C()Dfel'eDC:e~rt
explains that the intent of '. is that, ··consi..with tIlOpublic inte_, siIBilar selVlceS
are accorded similat·, ..•~. "29 This objective was accomplished by replacing the
common carrier and ".lIierclalsificlUons .. 1Iad' evolved under the prior statdJe with
the new eateJOries ..'.PMRS.By eatablisbinta new class of COIDlIlercialmoblle
·radio selVices,~ ' ..... a CCXIIpJ'eIiensive and ckinitive action to achieve regulatory
symmetry in the clal· of-mobile services.

1,4•. 'l1te other·~ ~ve mt'Iected'in tbe statute was to ensure .~ an
appmpnatelevel of ............ establiJhed and adIDinistered for CMRS providers. WIIlle the
statute· ensures that an=~ wiD be subject to.certain key reqUirements of Title n,
Congressbas~ven"" .••. , autbotlty to tott.ear frOm applying other Title nprovisions
if such regulation is not IJJII.ed to prevent umeasonabIy discriminatory rates or practices, or to
pmtectoonsumers, .. if -.eb fOtbearaDce is CODSiJtent with the public interest (e.g., the
Commi"on aetion, by 1.,mMiwtgcompetitioa, pn.aotes better .selVi~ for ~~mers at
rraonabIe prices). By .......~, COIJImSI acbowledged that netther traditional state
repIatioD, nor ConviRdoIIIffVlUlation under Title n of the Communications Act" may be
necessary in all cases to ptOIDOte competition or protect consumers in the mobile communica­
tionsmUketpIace.

:,,~.The deciaiona we mike in this Older thus are driven by these two congressional
m......: We believe tile ... we take .in dris Order establish a symmetrical replatory
stnl¢tliftt!tbIt will ptOIDOte~ in the mobile services marketplace and will thus selVe
the;iRfe8ts·of 00DMI1IleI'S.· aIIo.be1IefitiDC tbe 1IlI.tkJIW economy. Moreover, in strivinf to
adopt III appropriate level of regu1ation for eMItS pmviders, we establish, as a prinCipal
objective, tlie p>al of eam.c that unwarranted fCI'lJltory burdens are not impos,ed upon any
mobile radio licensees who are classified as CMR5 providers by this Order.

16. We have kept dIiI~ve in view ine~ the forbearance authority Congress
included in the Bu9't Act. First, we forbear from impoSiDg any tariff filing obligations upon
CMRS providers. Second, we also forbear from eablishing any market entry or marlcet exit
requirements under SectioIl214 of the Act. Third, although we have decided not to forbear with
regard to certain other sections of Title n,30 we also have decided not to invoke our authority
under any of these provisions because we find no need to do so and we believe that the

29 H.R. Rep. 103-213, 103rd Cong., 1st Sesa. 494 '(1993) (Conference Report). See also H.R. Rep.
No. 103-111, 103rd Cong., lit Seas. 259-60 (House Report). Although commenters may disagree about
the extent to which specific -eile services are similar, they almost unanimously agree that Congress
intended these provisions of"" Budlet Act to creIte a system of re,ulatory symmetry. See, e.g., AAR
Reply Comments at 2; ANTA Comments at 4-5; American Petroleum Comments at 4; Ameritech
Comments at 1-2; Arch Comments at 4; Bell Atlantic Comments at 2 (the "principle of 'regulatory.
parity' should serve as the poIIItar for this rulemaking"); CTlAComments at 3; DC PSC Conunents at
3; B.F. Johnson CODllDeDts at 3-4; LCRA Comments at 4; McCaw Comments at 1-2; Mtel Comments
at 2; Nextel Comments at 5; NYNEX Reply Comments at 2; Paetel Paging Reply Comments at 9; Sprint
Reply Comments at 1-2; UTC Comments at 3; Vanguard Comments at 2.

30 We retain our authority UDder SectioJ;l213 (valuation ofcarrier property), Section 215 (transactions
relating to services and equiPR*rt), S~on 218 (inquiries into management), Section 219 (annual and
other reports), Section 220 (accounts, records, and memoranda), and Section 221 (special provisions
relating to telephone companies).
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iqM)sitiollof requiremellts:......... pmviJialls31 couJd. cause unwarranted burdens for
~classified.as eMItS~. ~, we .haveY~sly implemented t~ pree~n
provtttons of the .Bu<Jcet Act to ensure that stile rate npJation of CMRS proViders will be
estabBibed·only in the cue of dem<>astl'ateel ..... codtions in which competitive forces are
not adequatelyp~ the iDIIIrests of eMItS 8Ubscribers. Finally, although we have chosen
notto·foJbear frotn~iftc provisions of Title D that are desiped to protect consumers,32 we
do Aot>believe that private cattiers reclassiftedasCMRS providers will face any signifIcant
bmdeRs as a· resuhof·beeoIIiing· subject .·to t~ provisions. For example, private carriers
reclassified as CMRS providen would face potential costs under Section 226 only to the extent
they elect to engage in the provision of operator services.

17. Webelleve, baed on the recqn;l before us, that private carriers who now will be
regulated as CMRS providers will not find themselves confronted by a new set of burdensome
regulatory requirements that'mi.ht impede their provision of service .or place them at a
competitive disadvantage in the· mobile seNices marketplace. 33 In deciding whether to impose
regulatory obligations on service providers under Title tI, we must weigh the potential burdens
of those obligations against the·need to protect consumers and to guard against unreasonably
discrim.inatbry .rates and.'"~.Inmakin.'.g this comparative. assessment, we consider it
appropriate to seek to avoiCldte imposition ·of unwarranted costs or other burdens upon carriers
~se consumers and the 8Idonal economy ultimately benefit front such a course. In that
regard, .for examp~, we ·iateIId to issue a Further Notice ot Proposed Rule Makin~ in this
proceeding to exatnme whether we should adopt further forbearance measures under.TItle n of
the Communications Act (ia addition to those taken in this Order) in the case of specified classes
of CMRS providers. We conclude that our forbearance actions in this Order strike the proper
baIance·in carrying out the CODgressional mandate.

:l. ImptJd on NIlti8JU1l Econgmy

. ,18. Before turning. to our discussion of the specific issues addressed in this. rule making,
we ptesent here a genedl. economic analysis of the actions taken in the Order.. We review the
potential effect of our actiol'Is on the creation of jobs and the overall health of the national
economy, the likelihood~ our decisions will help spur investment in the nation's telecommuni­
cations infrastructure, and tile effectiveness of our actions in enabling all Americans to gain
access to the nation's infonnation superhighway.

a. Fosterinl Eeonomk Growth

31 We will, however, consider in a Further Notice requiring cellular licensees to submit information
concerning their operations. See para. 194, infra.

32 We do not forbear from Section 223 (obscene or harassing telephone calls), Section 225
(telecommunications services for hearing-impaired and speech-impaired individuals), Section 226
(Telephone Operator Consumer Services Imp~ovement Act), Section 227 (restrictions on use of telephone

. equipment), and Section 228 (reaulation of carrier offering of pay-per-eall services).

33 We will, however, shortly be issuing a Further Notice of Proposed Rule Making to gather a more
comprehensive record regarding the impact of our decisions on certain classes of entities, and to
determine whether further forbearance under Title II may be warranted. It also is significant that existing
private mobile radio licensees that were licensed prior to August 10, 1993, and are subject to reclassifica­
tion are further protected by the three-year transition period established in the Budget Act. In addition,
any paging service utilizing frequencies allocated as of January 1, 1993, for private land mobile services
is also protected by the Budget Act's three-year transition period. See Part IV.B, paras. 278-284, infra.
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19. ·We believe our decisions in this Order will have a positive effect on job stiftudaUon

and economic growth because these decisions continue our efforts to foster competition in the
mobile marketplace. This resuh will be·achieved in the. following ways. First, we interpret the
elements. of· t6.e commercial. $obileradio selVice def'mition in .a manner that ensures that
competitors providiDc idellicat... ··o.rSim.iJarselVices. will parti.•cipate... 'in.· the..~.etplaceunde.r
similar roles and ...Iatioas. Success in the nwkdpJace thus shouldbe driven byteehDolOJica1
iJmovation, service quality, COIltP'tition-based pricm, decisiOns, and responsiveness to consumer
~s - and not bYstratelies.$the regulatory arena: This even-banded. regulation, in promoting
competitioo;should heJp lower prices, generatejobs, and produce economic growth. We fmd
support for our approach in the record of this proceeding.34 To take one example, McCaw
argues that:35

COllJ1'Ms recognized that the implementation of original Section
332 had c.-ed a cockeyed nwtdpIace in wlUch enhanced
~ilJjUJd mobile radio liCenaees, bIIt not their ceUular competi­
tors, were exempt from Ti.tIe n of the .. COIDmuw.·cations. Act and
from ··state teplation, apd where radio common carriers were
foteed to compete against priVDe carrier pagers tbat faced
~ 110~on at the FedeJa1 or state level. ..• It would
tbw~ ·tJte u.at.of CQlllft'Ss . . . to· define commercial mobile
service in 1·1IIIDI101 that excluded any providet of··intereonnected
service to the pUblic or a substantial portion of the public. That
term sIaould,be broadly. constmed, with exceptions only for
servicestbat cannot proVlde the functional equivalent of a commer­
cialmobile ~ce.

1I~ Second,COIIJI)edtion will be enhanced by the intercomtection policies we establish in
. this Order. By maJdngc1ear that interconnection obligations currently im~sed upon LECs with

regard to current. Part 22 providers will now apply to all CMRS. proV.1ders, and that PMRS
providers cannot .be victimized by unreasonably discriminatory practices of LEes in their
prov!siOn ofinte~,.we ensure thatcom~ ~ile services providers all Will. have
a fair opportumty to obtab1 access to the public -SWItched network. These even-handed
interconnection policies will promote competition, job creation, and economic growth.

21. Finally, dUs Onfer helps clear the way for the licensing of peS. In expeditiously
deciding regulatory classification issues applicable to peS, we have taken a major step toward
the establishment of PeS providers as participants in the mobile selVices marketplace. Although
estimates vary, there is wide agreement that the development of peS holds the promise of a
significant increase in competition in mobile selVices and stimulation to the national economy.

34 See note 29, supra. Bell Atlantic, in an argument that is illustrative of the position taken by several
parties, states that the Commission should:

Adopt a broad definition of "commercial mobile service " (CMS) and its
related statutory terms. in order to assure thai competing mobile services
are cltzssijied as CMS and are treated alike. . . . All services which in
whole or in part are offered for profit to subscribers and that offer direct
or indirect access to the public switched network should be considered
CMS. Conversely, only a narrow group of genuinely private services
would remain as private mobile services.

Bell Atlantic Comments at 2 (footnote omitted)(emphasis in original).

3~ McCaw Comments at 1-2 (footnote omitted)(emphasis in original).
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b. Pre••tl I ..

22. The~"'I fIf rll co,..lIicationsindustry issipiflC&fttly
linked to the onpUC .,",0(in~QIfIlII. into die iadustry. It thus is essential that our
policies promote.~ ..~ in molliewv"._ dUsOrder l we try to pnmwte this goal

~~u~~es~~~~:rv::u=Ll~s:~e~\~hat
=~s= ~s sta.,t:~~Tl ~guto~a~~tialfacZ~~~t' b:?n:~
planning. .

. 23. First, in~I the p.eemption pnwisions of.the ·new statute, 'we have
provided that staa ..-ust, consistent with the statute, .clear. sub$taDtial hurdles if they seek to
cOntinue or initiate rate ftJIU&IUon of CMIS emviden. While we recognize. that states have a
legitimate interest in protecting the interests of teieoomm.nications users in their jurisdictions,
we also believe that competition isa strong'protector of daese interests and tbat state regulation
in this context could inIdYeIteIIdy become 8$ a burdeato the development ofthiscompedtion.
Our .,."emption rules will help promote investment in the. Wireless infrastructure by preveoting
burdlnsome and unnecesaaty state regulat()ry practices that impede our federal mandate for
regul8tory parity.

24. Second,we have decided to fOJbearfrom theapplieati()n of the most burdensome
provisions of Title D comInoo oaniaIe regulation toCMRSprovidm. Consequently, investors
will be able to make f'uDdialdecisions based upon their assessment of marketfon:es~ their
analysis of the strengths and Wt'lak:nesses of the various telecommunications companies competing
in the mobile services marketplace.

25. Third, we haveenaeodered a stable and pndictablefederal regulatory envirolHDent,
which is conducive to contiaued investment in the wireless infrastructure. Our de(tnition of
CMRS not only represents fidelity to conCfe8siooaJ iDteDt, but also establishes clear rules for the
classification of mObile services, minitniiin. replatory uncertainty.and.any consequent chilling
of investm.em activity. AD example of our Objecti...ves m tbi.. ·s regard can. be seen in the way we
have approached the issue of functional equivalence. By refusing to tie the defmition of
functional· equivalence to pattiettlar mobile. service technologies, we have $OUgbt to avoid
creating rules that cause mobile radiQ. service providers to be reclassified because of
technological chan.(C?s in the way they deliver essentially the same services. This approach should
result .in the durability of our regulatory classifications, thus.promoting the regulatory predict­
ability that is an important prerequisite for investment.

c. Enabllag Access to Information Superhilhway

. 26. Our national economy is strengthened and the publicintetest is served to the extent
we are successful in promoting and llChieving the broadest'possible access to wireless networks
and services by all tdecommunications users. The ecooomycan be fortified by a ubiquitous
communications web that extends access to a multiplicity· of transmission capabilities to a wide
community of business and residential users. Therefore, one of our objectives in this proceeding
is the creation of a regulatory framework' that makes access to the wireless infrastructure
available to all Americans, at economically efficient prices.

27•. We believe that this objective is served. by our decision here. First, in heeding the
con,ressional.objective of establishing a broad class of CMRS providers, we have ensured that
busmess customers and iudividualcustomers using mobile servIceS are given the benefit of the
core protections of Title n of the Communications Act. By classifying many mobile services as
commercial, we have taken a strong step toward guaranteeing that all consumers will have non-

Page 11



·--
di&crlminatol'y access to tIIeIe lOJNices. COIIUIMlIltIn in this~. have ll'COpized the
advllltageSthat our approach wII have for consumers. cnA, for examp", points out tbat;36

A broaddefbtltlp·ofcommercial ndiIe service, wtuch includes
se~ 1iIe statutory defiaritioI) and ~ir.fu~.1\' ,i1-.c ryto prey. tire threat of artifieialdispari-
tiesdeY~ovar _eJUnOftl sifniJar services wbi~hare subject
to difft'tioJ ....11 regimes. Services~ within this broad
c1usi1katim Jicludeall CUJTent common carrier services (includ-
iIlI. ~~.llJar), all pili. services, aU ~alized mobile.• radio
("SMItH) ....., aDd most PeS 8ppIications. Consistent
~~t will foster the competitive process and,
coDcomItimdy, the· consumer. .

~~=~w~tn:tti:t~~i=~l~:ob~=~:
wiUpve all.. COD81IBlOfI.....•.~~ to realize the. ...•.*bon...• etits of wireless. technologies.
For ·example, .mobile teebIIt'IOgies 'are extending die rao,e of telecommunications services
available m areas w_ die provision of COIIveatioaal wireline services is not .economically
feasible.This~ •~ by the fact tbatceBuilr and pagiDgcarriers are increasingly
setYiJIa... tbthe.. comm..u~..... ofbU.sinessel. aad~ in roral areas.. ! in.m.~y cases.~
needS "had not been~ met because of theJll"fdbitivecostsassociated with furmsbing
00IIVeDti0nal wimfuJe .• IIL!JI'Vb. We believe· tbat this. ewortunitY will traaslate into consumer
daiMnd for a wiele variety of IIIObiIe services, and dial this demaDd will generate economic
1ft)Wth. Specificall.~._.eco8OIIlic growth.... Will. be stimulated by.the fact that business operations will
6e made more .. aDd business productivity will be increased as a result of improved

. business access to tbepubIiC switched. network.

28. Seco.nd, ·dIIouD. DO one.can pJdct with certainty the course that 'the devel~nt
of·PCS' will. tde, 'We.1Jeliwe that the family. of personal cooununications services holds the
potential of revoJlJtbdriol _way in which Americans communicate with each other. In this
Order, we_bUIltthe.~fQ.Dlework for the development of PeS principally as broadly
avaiJableCMRS offer.iJlgs.rr

29. Third, in ... to playing a role inf~ competition, the decisions we make
in this Order rellU'dinl~on oblilations will promote access to the telecommuni­
cations infrast:nlCture. COIDIIlercial mobile maio services, by defmition, make use of the public
switched network; the intertxHmection policies we estabtiJh in this Order ensure that providers
of mobile services and their customers receive the benefit of the broadest possible access to the
switched network.

B. DEnNmONS

1. Moll" Service

,a. BaeklrouDd and PleadiDp

30. Section 332 of the Communications Act, as revise<lby the·Budget Act, governs the
regulation of all "mobile services" as defined in Section 3(n) of the Act. The Notice explained
that the defmition of "mobile service" under revised Section' 3(n) is similar to the prior version

36 CTIA Comments at iii.

37 We note, of course, that we also have established procedures under which carriers will have an
opportunity to offer pes on a private basis. See para. 119, infra.
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of Section 3(11).31 .....JtAiL't' lIliIwver, ...-.ded the defmilion of "mobile services"
U"Ieeti,..·00,..3(tl).. "'.~,~.•,:,r.·.Ii..,",..(.,.1.,'.•' ••·..e land mobile, se.rvices, which were previouslyctetited'·in Secti08 · ,. .,ct....._ <..-. . ' ., and (2) personal communications services,
\¥JletW licetlledill ..,-pcs docbt" ()t in any~~«. We tentatively concluded
that this.teVi8ed fell 111I.& wu~ to brWI all existing mobile services within the ambit
of SectiO.·n 3.32,.~..• , ~.'..p.1'OpO..led.' toiDcJ8de within the mobile services definition po.blic
mobile services (Part 22), mobile sateUite services (Part 25), mobile marine and aviation services
(Parts 80 and 87), ~vMe land mobile services (Part 90), personal radio services (Part 95), and
all personal communications services licensed or otherwise made available under proposed Part
99.

31. The COW.·I.-s~y~ willa OUT tentative conclusion that the statute seeks
tobring ane~ ~service witllin the _bit of Section 332. Thus, they lIRle with our
proposal to iuc.. widam this defmition all services regulated under Parts 22, 2S, SO, 87,90,
and 95.40 Wbile.tIle~~y qree tUt peS and private land mobile services are, to
be included witMn the definition of ino6ile services, Ben Atlantic asserts that the Commission
should define mobile IelVices to include an auxiliary services and other mobile services ~vided
by mobile services providers tbatare authorized bY the respective rules of that service. I In this
regard, MCI l11IiJdaiu tbat Section 3(0) of the Act should be interpreted broadly to recopize
that peS et1COIDpISIeS. the fun ranee of services described in die Commission's Notice of
Proposed RJde MoIdng in the peS proceeding, including ancillary fIXed services.·2

32. Metrieom arpes that .the~~ in amended Section 3(0) demonstrates
that Congress intended to include only licensed PCS sirvices in the definition of mobile service.
Thus, it maintains' tbat unlicensed PeS is not a mobile service and therefore not conunercial
mobile radio service. Likewise, it aJ1Ue$ that hrt IS devices are not licensed mobiJeservices
and therefore DOt ~1Cial' mobile radio services. It comends· that becausetbe Coauniaaion
has recognized dW udeenlCd pes and Part IS~~ generically identical, Part 15 devices
should be treated ill a ........ similar to the tRIlI.neat of unlicensed PeS.·' USTA COIIteDds tbIt
unlicensed PeS devices fall within~ mobile service definition because unlicensed PeS should
be Classified as either commercial or private mobile radio service based on how the service is
offered.

33. Rockwell maintains that the definition of mobile services should be further clarified
to ensure that commUllications facilities provided on a transportable platform that do not move
when communicatiorts services are proVided are not included within ~ term. It believes that

38 "Mobile service" continues to be defined as a "radio communication service carried on between
mobile stations or receivers and land stations, and by mobile stations communicating among themselves. "
This definition includes "both one-way and two-way radio communications services."

39 See Amendment of the Commission's Rules To Establish New Narrowband Personal Communica­
tions Services, GEN Docket No. 90-314, First Report and Order, 8 FCC Red 7162 (1993)(Abrrowband
PCS Order), recon.. FCC No. 94-30, released Mar. 4, 1994 (Narrowband PCS Reconsideration Order);
Amendment of the Commission's Rules To Establish New Personal Communications Services, GEN
Docket No. 90-314, Second Report and Order, 8 FCC Red 7700 (1993) (Broadband PCS Order), recon.
pending.

40 See. e.g., AMTA Comments at 6-7; NYNEX Comments at 4.

41 Bell Atlantic Comments at 3-4.

42 MCI Comments at 3-4.

•3 Metricom Comments at 1-5.
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'. ' .....·.II..•.C.:....OIB••.·~.·.•·..·..•••... i ...• 8.•• " .•.•.$.••........ d in a bn.·efcase.. ·. ...... " and..... dual-.use eqQ;....JIIipmeD... t,. su.ch as Inmarsat..­ltl••bW" .. .••.. be 00 ttl".1'. fiXed C08II1W---, BOt mobile seJVices.44 In addition,==...T==-==~~~~:e~~==.~loop. fora wrre.lC?OP ill "~isioD of basic. telephone service does not constitute mobile
service uaderSection 3(n) 0{ die Communications Act.4j

b. DIIeuMieIl

existiDl34~~i2D~~ ~~~=Ia:?ili~oco~:tea:
thaf_ public l'IlqbiIe serviceI,46. private land mobile services, and mobile satellite services
shoUld be included witbift °tllieclefi8ition. We also aaree with the commenters that most marine
and aviation services·~ UDder Parts 80 and 87 meet the statutory defmition of "mobile
service" .to the extent tbat the licensees do not provide fixed point-to-point service.

". lDadditioJl, we .,.with the commen1ICrS tbIt all of the seJ'Vices regulated underPlrtgs, except for IateJaCtive VMteoanci Data Service (IVDS), which is a fixed service, meet
the dIIWtioD r;f IllObile service. 11lentore, we adopt the IppQCh that we. proposed in the
Notice ~and iJleiude tile set'Yicea with the exceptions noted intbis Section and in the rules we
adopt. 'b.y our. actiOn.'•. ill. thiB~, JOV.em.ed 6y Parts 22, 25, SO, 87, 90, and 95 within the
mo6ileservices definition. hi accordance with the statute, we will also treat all personal
commUDicatiQDsservioes govemed by Part 24 as mobile· services. ..

36.m view of. thepi of aehievin... • g regula... tory symmetry b.y including all existing mobile
setVices. witbbtthe .ambit Of SeCtioJl332 we aaree with Bell AtlaDtic that all auxiliary services
provided by .1JlC)bile services Iicelulees41 should be included within the· defmiOOn of mobile
ierYices. For. the same ...... we~ with MCI that all ancillary fIXed communications
olfttIecI by PCSproviders sboukIfldl Within the defiaition of mobile service.48 This is consistent
witb tIlIe~h we have ab1lIIdY taken in the PeS rule malciDg proceeding, and we conclude
that giviDg. tbis scOpe to tile definition of mobile service will ensure that mobile services
providers will have the flexibility necessary to meet growing consumer demand for a broad
range of mobile services.

37~We agree with Metricom that unlicensed Part 15 devices and unlicensed PCS should
not be included within the definition of mobile services. Specifically, the Budget Act defmed
"mobile service" to include "service for which a license is required in a personal communica-

44 Rockwell Comments at 1-2.

4j New York Comments at 4 n.1.

46 This finding does not apply to Rural Radio Service, including BETRS, ~hich is a fixed servic~.
See para. 38; infra.

47 For example, the Commission's Rules allow cellular service licensees to provide auxiliary common
carrier service. Section 22.930 of the Commission's Rules, 47 C.F.R. § 22.930.

48 As adoptedin Broadband pes Order, the term "Personal Communications Services" is defined
as "[r]adio communications that encompass mobile and ancillary fixed communication that provide
services to individuals and businesses and can be integrated with a variety of competing networks." 8
FCC Red at 7713.
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...~._.~...._'..••.... 'i d ~ Part IS. In 50 doq,".i.......... '. f._·"......•.•.." ,n.·.· .. l•.•...•..'.'.'.. ' ,' ...........•....••'~...•...... '.' '., J to ' die.. rapid iatroductioo..'. •.of _ ~S tee~ "Y .•..JJiIId ......•....••~ 10 ialroduCe' new products without the

=,.PC,1~t=l:t=~~=:...~Part l$.k:eswmQl)( "' ............ the~ fl'.•'. '. Y.rvices. Finally, we
~that mob., .... llCIfYbit iacltacted within .. ,....u •.~ of mobile services
as .dtIitIecl by .sectiOft3(a)_.~ ..'.~" qJ~'" .... Secdor1 .332, since resale of
mobifo,..-vice can OIIIy>eQt iftiloJeis8ll W:" IiceIIIect service· There is no indication
in the S$ltUte or the~e history that ..•. rs are not "mobile service" providers or
exempt from the SectiOlJ 332 reculatory classifICation, and we see no reason to establish such
an exemption.52

311. Wealao~ wI'" Iockwen tIIat........... provided to or from a
transpo~le platform tIIat cunot move when the ~doIIIlel'Vice is offered shoUld not
be .included within the ddiIIi*wI of mobile service. 11IeIeflXed services ~ used to provide
disaster tdief, temporaryC~~OI for ..s r.-sUide~, and tempol'U)'
COIIlIIlUfticatons in ..~"'.-d caunot be used in a mobile. inode. Services ~ided
thnMl~~"uB!= equ...-, hqwever~ such ~ ~)f.~ wJa!.eh are ~le of
tranSllliUiDg while the -lJIItform ISIQOVJ.IlI, are. 1IlC1udeCI1II the mobile services defmwon. We
also.. 0 ~.' with.. N.e.. w YOIt......ttae aubstitutioa.....•... ·. ofa l'I6J.. '. ..lqop. for a Wft.·lOOP in tbe·provisioa
of BBTR.S does ROt COIIItiII*........~ for .,...-01our defiJIition. As the Commission
noted in the BBTRS 1JI'OCC*hI,"·this service was i to be aD exteosionof intrastate
basic excbangetelephoDt service. 1bus, the radio loop y tabs the place of wire or cable,
which in rural and JCOphysically nagged areas is often prohibitively expensive to install and
maintain.

2. CommercW M,,11IM1lD4io Semee

a. Service Pro.wed for Proftt

(1)~ tIIIIl PlM6gs

39. The fU'St ptoQl of tile statutory definition of CMRS roquiJes that the.service must be
one "that is provided for profit."54 In tlieNotice, we asbd commcsnters to address four basic
issues: (1) whether Special Emergency Radio Services provided to public safety entities on a for-

49 Communications Act, I 3(n)(3), 47 U.S.C. § 153(n)(3), as added by Budget Act, §
6002(b)(2)(B)(ii)(I).

'0 Unlicensed PeS devices are defined in new Section 15.303(g) as "intentional radiators operating
in the frequency band 1890-1930 MHz that provide a wide array of mobile and ancillary fixed
communication services to individuals and business." Section 15.303(g) of the Commission's Rules, 47
C.F.R. § 15.303(g).

'1 Broadband PCS Order, 8 FCC Red at 7734 (para. 79).

'2 See para. 260, infra. for a discussion of the classification of FM subcarriers.

'3 Basic Exchange Telecommunications Radio Service, Report and Order, 3 FCC Rcd 214, 217
(1988)(BE77lS Order).

54 Communications Act, § 332(d), 47 U.S.C. § 332(d),
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55 See, e.g., AAR eou.ats at 3; MteI Co1Dll*ltl5; NABER Comments at 7; Nextel Comments
at 9 n.13; NYNEX Co..... at 5~; PaciftcCommen&a at 3; PapNet Comments at 5; Rochester
Comments at 3; US West Comments at 16; Vanguard CommentS at 3.

~ See. e.g., Arch CGm ... at 4-5 n.U;DC PSC Comments at.4; am Comments at 5; NARUC
Comments at 14; New York Comments at 4-5; PKific Conunents at 4; Southwestern Comments at 6.

57 See, e.g., APCO Comments at 2; NABER Comments at 7; Nextel Comments at 8; Pacific
Comments at 3; Sou1hw....Comments at 5; Telocamr Comments at 8; UTC Comments at 5; Vanguard
Comments at 3; PA ryc ltetly Comments at 5; SeCuricor Reply Comments at 4. We note that, since
the filing of its commeDtl in this proceeding, Telocator has changed its name to "Personal Communica­
tions Industry Association." See, e.g., Inside Wireless, Feb. 2, 1994, at 10.

51 See, e.g., Mccaw Comments at 15-16; IDS Comments at 3-4.

59 See, e.g., Bell Adllitie Co~ts at 7; DC PSC Comments at 4; GTE Comments at 5; Rochester
Comments at 4-5; Sprint Comments at 5; TDS Comments at 5.

60 See, e.g., NYNEX Comments at 5~; PageNet Comments at 5; Rockwell Comments at 2-3;
Southwestern Comments at 6; Telocator Comments at 9; Vanguard Comments at 3.

61 NARUCComments at 1,5 n.5.

62 See, e.g., American Petroleum Reply Comments at 6-8.
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capacity without bein. deemed to be a for-profit service, provided that at least 51 percent of the
system is used for the licensee's internal requimnents and that none of the leased capacity is
used to meet the licensee's basic loading requirementS.63

42. In relation to shared-usearranpments, many commentcrs assert that such
anugements should be designated as not-for-profit because shared-use systems are generally
opcnted on a cost-stilted basis by a limited user~p and do not serve as a reasonable
substitute for COJnIDelCW mobile radio service. Several other commenters and reply
CQlDmenters assert that shared-use arrangemeRts do meet the statutory definition of for-profit
services on the grounds that they serve as a substitute for common carrier pagillB and cellular
$ervices,or are otherwise structured with the intent to receive compensation.6 Commenters
also disagree on the impact of usin~ for-profit managers in a shared-use system. Some
commenters contend that these are legitimate non-profit arrangements because the manager's fee
is simply a cost shared among the systems' users,66 while others conclude that such arrange­
ments should be deemed for-profit to prevent managers from operating de facto for-profit
systems that masquerade as non-profit operations.67

(2) Discussion

43. We conclude that the statutory phrase "for profit" should be intel1?reted to include
any mobile service that is provided with the intent" of receiving compensation or monetary
gam. We a~ with commenters that this interpretation encompasses all common and private
carrier serviceS that our rules define as being offered to customers for hire.69 We also &I"'C
with commenters that a for-profit service provider may not avoid this prong of the CMRS
definition by coll4!elKlinl that it is not reseUI1l1 interconnection for profit, but merely "passing
through" the interconnected portion of its service to customers on a·not-for-profit basis, as was
allowed under our intetpretation of the prior version of Section 332. This conclusion is
supported by the plain language of the statute, which defines CMRS as "any mobile service ...

63 UTC Comments at 5.

64 See. e.g., American Petroleum Comments at 6-7; ARINC Comments at 4; ITA Comments at 5;
Motorola Comments at 7; Nextel Comments at 9; Telocator Comments at 9; UTC Comments at 7-8.

6S See. e.g., Bell Atlantic Comments at 7; McCaw Comments at 16; Rochester Comments at 3-4;
USTA Comments at 3-4; US West Comments at 15; Vanguard Comments at 4; ARINC Reply Comments
at 3; McCaw Reply Comments at 19-20; USTA Reply Comments at 2.

66 See. e.g., Motorola Comments at 7; Nextel Comments at 9 n.14; UTC Comments at 7-8.

67 See, e.g., Bell Atlantic Comments at 7; California Comments at 4-5; NARUC Comments at 15;
Rochester Comments at 3-4; but see American Petroleum Reply Comments at 7-8; Securicor Reply
Comments at 4-5.

61 We believe that Congress intended the meaning of the phrase "for profit" to comport with that
which has become common usage in relation to other federal statutes interpreting the phrase to mean an
intent to make a profit, rather than requiring the realization of profit in fact. See North Ridge Country
Club v. Commissioner of Revenue, 877 F.2d 750, 756 (9th Cir. 1989).

69 Under our current rules, private carrier services include Specialized Mobile Radio, Private Carrier
Paging, and 22Q-MHz Commercial service. In addition, licensees in the Special Emergency Radio Service
may provide service for hire to eligible third-party customers. Licensees in all other Part 90 services may
provide for-profit service to el igible users and may also be Iicensed for internal, non-commercial systems.
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Congress made clear that aU liceeIees who r,rovide mobile service to customers with the intent
Of.rece.iV.ing ~.....'. _. c.'~.-.proofit' serv.ice p.IOViden, reprdless of whether. some..
element of. ~iceisma-iIedu a pus for aceountina or other purpoee.s. 1ftnJICb-'.tbis~luaionour is consistent with the conpellioaal u..ent of the new Sectieft
33~. to-1Wp1lte siJnUat mobiIe ioes. under COIIIpII'8bIo Jeq......s. We note, however, tIIIt
deeming a serVice "for~profit' ' our test does not make it CMRS unless it also meets the
other elements of the cMRs deftnition or is the functional equivalent of a service that meets tile
definition of CMRS. -

44. We aIao ¢oDcl" dial CoDgressinteDdedtIre~ "for profit"to exclude services ­
w~ the licensee~.. aot .... to receive colllpeRldOft from operation of a mobile radio
.,...... Under this \lllI!'~ """ goy.......... services, odIer than privallo carrier
licensees in .the SpeciaJ . Y Radio SelVice, 118 plainly not-for-profit.71 SiIRilarly',
businesses.and other private who operate mobile systems exclusively for internal use will
also be treated u not-for-profit UDder this test. Part 90 of our Rules currently defmes an
"iDtemal system" u a .,Item in which "aU mea...,. are transmitted between the fixed
opIIIItiac. JJO'-itiou.1()camd-08 ... ,...uses c0ntr0lied by die licensee and the· associated .mobile
...or other traosmittinl or tweeiving devices of the 1ieenIee. "12 Such systems aretypicaDy
~ by liceIIIoes who.~ bigbly customized~ nMlio facilities. for their personnel
touaem tbe.conduct"oftJae ....e's underlying bIIsiReIs. Because such licensees have found
their ·dimct.~D and~I of internal systems to be an Idvamageous=to meet their
inteI'DalCOIIlOI~onl"', ... because intemal systmlS do BOt create a for regulation
to protect. CODMImen uDder Title D, we conclude that businasses should continue. to have the
option to CODJtruct and ope..<u.mal systems on a private basis. Therefore, where a system
is used only. to serve the liceaIee's iDterna1 communications requimDents mther than offered
with the intent ofreceivq compensation, we conclude that the licensee is not providing service
"for profit" wi~ the meanin, of the statute. -

(a) kcess Capacity Activities

4!. One of the main issues that arises in applying the for-profit element of the CMRS test
is how to treat services in which one portion of the service is offered on a for-profit excess
capacity basis while the other portion is not-for-profit. We conclude that any licensee that
employs spectrom for not-for-profit service, such as an internal operation, but also uses its

70 Communications Act, f 332(d), 47 U.S.C. § 332(d) (emphasis added). We note that the approach
taken by Congress in the statutory IlDguage precludes us from exploring the question whether Title II
regulation should apply in the cue of any company utilizing mobile service spectrum in connection with
any profit-making venture, regardless of whether the venture involves the provision of mobile services
on a: for-profit basis. For example, the provisions of Title II would not extend to the operations of a
delivery service company using its own mobile network for vehicle communications. Section 332 specifies
that Title n reJUlation extends only to those cases in which spectrum is used to provide a mobile service
on a for-profit basis. .

71 See 47 C.F.R. Part 90, Subpms Band C. As discussed below, private carrier SERS licensees will
also be classified as PMRS notwithstanding their for-profit status, because we have concluded that the
Special Emergency Radio Service is not "available to a substantial portion of the public" within the
meaning of the statute. Paras. 67, 82, infra.

72 Section 90.7 of the Commission's Rules, 47 C.F.R. § 90.7. An internal system shall be construed
to include the premises (and associated mobile stations and devices) of the licensee and any other
corporate or other business entity that controls, or is controlled_ by, the licensee.
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excess Cll*ityto IIIIIre avaiIIbIe I BVioe dIM is i.I."_ to .ve compenation, wiD be
__.10... beofferila a ufer.. _profit" setY.ice to ..__.. .. of~ ex.·ccss CII*.. i.ty leti.Vities.. For
ex8IIPle, if a Iic..e makes a for-plOfit~b Ivaillble with its excess ~ty, it
woHl be. for-Profit... to.. the. e..· ktent of. suell .1dMtY.' .....~,.....'. iit the for"p!ofit. porti.on of theservice meets· the~ .....s of the CMIS 4eftI*ioa, or 1$ the functional equivalent of
services meetiagtlle c..- defiftition,it is CMII to' die~ of such service. We gree with
thole commenters wile· arpe that this nde applies whenever CMRS service is offered as a
"bybrid" service, whether it is offered on an excess capacity basis, or as an "ancillary"
service.73

46. We conclude dial this apptOiCh is pnterable to the "principal use" ~roach
supported by some COIIInIenters, which-would allow IIOII-eommerciallicensees to offer for-profit
services. with their exoell ClplCity without effect to their not-for-profit status so lana as the
principal use oftbeu.-was lIOt-for-Pf\lfit irlterMI use..For example, we disagree witfi UTe's
1JroposaI. that PMItS JiceltllCS should tie able to ranain private even if they lease up to 49
percent of theiru...-ve eiplCity" to otherputies. In our view, trrC's appI'!)ach coul(l defeat
the Budget Act's plot JeIUIatory symmetry bf causinc similar for-profit services to be
classified clifferentfy ORe happens to be pII_ with I not-for~profit service, while the
odIer is not. Articu I definition of what COIIIIitutes the "principal use" of a tieQuency
would also be difficuIt.""se the nature of a liceRsee's use may chlllge over time. Finally,
adopting a principal Ule test might invito licensees to circumvent tbefor-protit test by structuring
their services to be "princ~lly" not-for-profit where they nevertheless intended to offer a for­
profit service to the public. 4

73 We believethatConpess contemplated a1lowin& hybrid CMRS-PMRS services. For example, the
statute directs the Commission to treat as a common carrier any "penon engapd in the provision of
service that is a conunerc::ial mobile service . . . iItMJ/tJr as such person is so ~ngQg~d . . . ."
Communications Act, I 332(c)(I)(A), 47 U.S.C. f 332(c)(l)(A) (emphasis added). See also id., §
332(c)(2). The plain me-iRI of the phrase "insofar IS such person is SO engaged" in these provisions
contemplates partial or hybrid CMRS offerings.

74 Our decision not to Idopt a "principal \tie" test here is limited to our interpretation of the "for­
profit" prong of the CMRS definition. In the Notice in our competitive biddin. proceeding we propose
to apply a "principal use" test to implement the requirement in Section 3(90)(2)(A) of the Act that, in
ord~r to be "auctionable." a particular service must be one that involves the licensee's receiving
"compensation from subscribers." Implementation of Section 309(j) of the Communications Act,
Competitive Bidding, PP Docket No. 93-253, Notice of Proposed Rule Making, FCC 93-455, 8 FCC
Red 7635, 7639-40 (PUIS. 30-33) (1993) (Auction NoIic~). Under the proposed "principal use" test, a
service is defined as auctionable if its "principal use" is to receive "compensation from subscribers"
even if a portion of the service is used for non-compensatory communications. We specifically stated in
the Auction Notice, however, that:

[t]he distinction between "private mobile service" and "Commercial
Mobile Service" in [amended] Section 332 turns on several criteria that
are not relevant to Section 309(j), e.g., whether the service is intercon­
nected to the public switched network and provided to a substantial
portion of the public . . . . Thus, it appears that a service could be
classified as a private mobile service for purposes of Section 332 but not
be deemed "private" for purposes of Section 309(j).

ld., 8 FCC Red at 7638-39 (paras. 25-26). Therefore, our decision not to adopt a "principal use" test
here has no effect on our proposals in the auction proceeding.
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ft.)lhared-Use Systems
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~a&9~JlOt ~ •.~~ to be c~ifJed'as, "for-profit" serv~.
Ascommenters~,..It~ue~ia1because they ,allow radIO users to combine

=~~itm::~~~,~~~~o~:r:al~~=ito r:~:-::::.::
;...•·IlOl~.~1.. ;.·~.im.!..,,:-.•.=--~ inamu.:n:..o':.:.~.~esso:::'.lr:=;:~:a.~"::
~d~ bt aD~. to ~lbarinIlU'I'IJIICJDentsbe idal&ified· and disclosed in the licensee's
recOIds, ,and.~. an.~~~~ be fully doQIlIlented by a written. agreement
~.part of~.unes records, as is cuneady ~iJ1'd under section 90.179 of our
~.'76Upen~ ....dacse.roquircments will lle deemed to benot-for-proflt and

~~~"'=':~~-=:'=::.:~~~:ks~
ItlS.~","~I~~,a liCensee 15 operatilll a shared system
.authorimd.. ' .... ..' •. fpr not..... -fOf.~.~.<....Kor. cost.-sllaRd... use to offer a for-proftt service, it wID be in violation
t)f~ 90.179 of .• ~ion's RWes," and subject to eI1foreement actions. Ultimately,
the licensee COUld be reclulified as CMRS, assumiag it meets the other prongs of the test. .

48. Because. we are iJnI!osinl these limitations.on licensees who wish to enter into cost­
sharing attaftIeIlIeOts ona not-for-protit or cooperative basis, we consider it unnecessary to take
the further step,su~ by some commenters, of prohibiting use of third-party m~ers to
assist in the operation of such systems. Multiple-licensed systems ("community repeaters ') that
Ole manqersa.re .~yl1llllDsystems in which all system users are individually licensed. In

.~~c:.=,e~.:e~~~:::;~c:~~::s ses:~~
·assiJtanee of' a ........ to·apente their shared system. As several commenters.note, manacers
play a beDeficial_Jein .. operation of many not-for-profit systems and typically receive
compensation for their services. From the licenl!lee's poiat of view, however, the manager's fee
is no different from.other ...... costs of operation, e.g., purchase of equlpment and site rental.
We. see ~ indicat.iOniB.die -.te or the .legislative hi-.ory. that c:onaress intended to restrict
~ types ~f cost2J-~~ld .sh¥e, so 108J. as thecost~s~~t ~ the
liceJjsees IS 1JoIiIIljltfe. To do so, m our VIeW, could inadvertently inIlibitthe ability of legttirnate
pivate licensees to obtain required technical and operational assistance so as to operate more
efficiently.

e. AltbouP we CODChIde that the hiring of a 'manager by multiple.licensees does not fall
within the definition of r·tor-profit" service, we inte8d to monitor closely the use of multiple­
licensing arrangements to ensure that unlicensed managers do not attempt to erovide for-profit
service as de facto licensees. Our roles clearly state that the ultimate responsibtlity for operation

75 The definition of "mobile service" in Section 3(n) refers to "private" communications systems
that may be licensed on an "individual, cooperative, or multiple basis." 47 U.S.C. § 153(n)(2) (emphasis
added).

76 47 C.F.R. § 90.179.

77 In addition to these safeauards, a violation of our rules could result in the imposition of other
sanctions, including license revocation and forfeitures.

78 47 C.F.R. § 90.179.
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of.the system res~ with the licensee·.aad cannot be assumed by an unlicensed third party.
1lIus, a noo-for-profitsy.. stnICtUred tQgive an unlicensed ~ger sufficient operational
COtltrol to providefor;pJofit service to customers would be a violation of Section 310(d) of the
Communications Act and our rules, for which the system license could be revoked. In
a4dition, .as noted above,1O our decision to allow private shared-use systems to contract with
system managers does not preclude our detenniniDg, based on anawropriate showing, that the
system is a de.facto for-profit service, arid subject to the appropnate enforcement actions. In
aCJdjtiOD, the licensee may be subject to reclassification because it will meet the definition of
CMRS, assuming it meets the other prongs of the test, or because it is the functional equivalent
ofCMRS.

b. Intercotmeded Service

(1) 1IrJckground and Pleadings

SO. In order for a mobile service to be defined as a commercial mobile radio service, it
must make interconnected service available. The statute defines interconnected service as
"service that is interconnected with the public switched network (as such terms are defined by
regulation by the Commission) or service for which a request for interconnection is pending
pursuant to subsection (c)(I)(B). "81 The Notice requested comment on the significance of the
phrase "interconnected service, " rather than "interconnected," which was used in the original
House version of the lePslation. We suggested two alternative explanations for this distinction:
(I) that in order for a patdcuIar service offering to be considered "interconnected service, " the
service must be offered on an interconnected basis at the end user level, i.e., the service must
provide an end user with the ability to directly control access82 to the public switched network
(PSN) for purposes of sending or receiving messages to or from points on the network; or (2)
that Congress crafted the language in order to avoid including private line service within the
defmition of "interconnected service." The Notice also sought comment on how to define the
tenns "interconnected" and "public switched network." In regard to the definition of "public
switched network, " commenters were asked to discuss whether the Commission should limit this
term to local exchange and interexchange common carrier switched networks, or whether we
should interpret this element more expansively.

51. Commenters ~rally agree that Congress intended by use of the tenn "intercon­
nected service" to distinguish between those communications systems that are physically
interconnected with the network and those systems that are not only interconnected but that also
make interconnected service available. 83 Therefore, many commenters stress that interconnected

79 47 U.S.C. § 310(d).

80 Para. 47, supra.

81 Communications Act, § 332(d)(2), 47 U.S.C. § 332(d)(2).

82 In referencing the notion of direct end user control in the Notice we had in mind services in which
the user is able to initiate direct, real time interaction with the network, as opposed to services (such as
those using store-and-forward technologies) in which the user does not have such a capability.

83 AAR Reply Comments at 4; Bell Atlantic Comments at 8; GTE Comments at 5; NYNEX Reply
Comments at 7; Pagemart Reply Comments at 3; Radiofone Reply Comments at 3; Securicor Reply
Comments at 5; TRW Comments at 20 n.41; USTA Comments at 4; UTC Comments at 8; see also
Geotek Comments at 7-8 (arguing that this distinction aJlows the Commission to adopt a threshold for
determining when the traffic of the interconnected portion of a service reaches sufficient levels to be
classified as interconnected service); but see Motorola Comments at 7 (arguing that interconnected service
should be defined as physical interconnection with the public switched network because it might be
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mUltprovide an end user willl die ability to control directly access to the public switdaed
~o~ for purposes of send1IIIor.receivinC messagc:s to or f~m points on.the netw~Jk.1S The
Dl&JOI'ity ofconunen~rs, however, IlIterpret~ servICe as a servICe that win mtRly
allow the ...bscriber to $COd or ftDOCive messaps over the public switched network.• Several
parties emphasize that the Coaa.iAion should lOok to thesu&acriber's perception of whetbel' the
sublcriber .~ send or 1I'CeiW' .••••• over the public switched network. 17 Accol'dig to
TDS, the example ofpri. liM·tyfe services does not IIJPCl&l' to be a useful basis for defiilin&
interconnected.... service. TDS ~sthat existiDI and emerJing combinations .. of subscriber
controlled switching and termiDIl devices permit the subscriber to make a coordinated use of
multiJ!le networks..1bese ·inc....ly prevalent arranplllCllts mean that there is realistically no .
effective limit on the number o~ts where any particular subscriber communication mifht
ultimately be sent or received. UTC, on the other band, notes that utilities and pipelme
companies often employ dedic:ated private lines that use and allow access to only a portion of
the public switched teJ.epbone network." _

52. Many C()QJ........ that the Commission should follow the precedent of the
InJernational SatelUte Syst~ decision for detennining whether a mobile service is

difticult to apply the distinction between those systems that are physically interconnected to the public
switched network and those that also make interconnected service available).

14 DC 'PSCCOD'llDeDtS at 5; NABER Comments at 8; PapNet Comments at 9; PRSG Comments at
2; Roamer Conunents at 7; Securicor Reply Comments at 5; Southwestern Comments at 7;TDS
Comments· at 6; UTC CoIDll1ellCl at 9.

IS AmP Reply eolDl'D01ltl at 3; NYNEX Comments at 7; PaeteJ Comments at 9; Pagemart Reply
Comments at 6;TDS Comments at 6; TRW Reply Comments at 17; UTC Reply Comments at 10.

16 Bell Atlantic Comments at 8; CTIA Comments at 8-9; GTE Comments at 5-6; E.F. Johnson
Comments at 6; McCaw Comments at 17; NABER Conunents at 8; Pacific Comments at 6; PageNet
ConlIDetU at 6; PAPUC Reply Comments at 6-7; Rochester Comments at 4; Sprint Comments at 5-6;
SOU1b.we$tel'Jl Comments at 6-7; Telocator Comments at 9-10; US West Comments at 16-17; USTA
Comments at 4; Vanguard Conunents at 5; see also AMTA Comments at 9 & n.5 (supporting this
definition in the context of two-way services, but expressing no opinion on the interpretation of those
terms in the context of one-way paging operations).

17 Bell Atlantic Comments at 9; NYNEX Comments at 7; Roamer Comments at 6-7; Sprint
Comments at 6; US West Comments at 16-17.

18 TDS Comments at 6; but see Radiofone Reply Comments at 4-5 (arguing that private line service
typically may be originated and terminated only within the subscribing company's buildings, even though
those buildings may be located in different states).

89 UTC Comments at 10.

90 Establishment of Satellite Systems Providing International Communications, CC Docket No. 84­
1299, Report and Order, 101 FCC 2d 1046 (1985) (Inte17ltUional Satellite Systems), recon., Memorandum
Opinion and Order, 61 Rid. Reg. 2d (P&F) 649 (1986), further recon., Memorandum Opinion and
Order, 1 FCC Red 439(1986). In International Satellite Sys~ms. the Commission concluded that
interconnecting through a data circuit terminating in a computer that can store and process the data and
subsequently retransmit it over that network constitutes interconnection to a public switched messaging
network. Id. at 1101.
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~ with ...~ switc......_.'l. Several .perties eaution thIl MIld..,
diiinetio~ .based on teehiIoI<JIles. could __• IIIObiIe servke providers to desip their
system~. to avoid ~iallD(Jbile I1diO terV- NIIUIatioD.n Other commenters encoorue
thO.Comntlssion to ~·lIllpP!04lChtbat~ l1:lqUi.-es real-time access to the public
switcbCld network.93C~y, eotnmeIIIers~ about the illlfllieations of the dermition
of· iDterconDection for stOre and forward services. Several commenters also mention that
Congress specifically ~lated reclassifYing private carrier papg to commercial mobile
radiO service regulation b, ·'grandfatheriDl" private carrier ...... services u~ private
recuJation for three yean. The parties that responded to our question regarding whether a
mobile provider offers iDtereonDClCted service if it offers service that is interconnected through
an intermediary that is inteteonnected to the public switched network, generally agree that this
would constitute interconnected service.96

..$3.Many~m~rsbelieve that the Commi~on should continue to use itstf1!ditional
definItion of pubbc switched telephone network to lJIclude only local exchange earners and.
interexchange carrier switched networks.97 Some parties argue that there is no indication that

91 Arch Comments at I; MCIComments It 6; Mtel Comments at 6; NARUC Comments at 16;
PapNet Comments at 7-8; USTA Comments at 5; VanlUard Comments at 5. But see Pagemart Reply
Comments at 4 (arguing that this precedent bears no relationship to Congress's goal in amending Section
332); TRW Reply Comments at 17 n.37.

92 BeIlSouth Comments at 8; MCI Comments at 6; Mtel Comments at 7; US West Comments at 17-
18.

93 Grand Comments at 3-5; Pagemart Comments at 5; RMD Comments at 3-4; TRW Reply
Comments at 17.

94 Those parties who consider store and forward technology to constitute interconnection include:
Arch Comments at 7-8; Bell Atlantic Comments at 9-10; CTlA Comments at 9;· DC PSC Comments at
5; E.F. Johnson Comments at 6 &. n.7; GTE Reply Comments at 2-3; McCaw Comments at 29-30; MCI
Comments at 6; Mtel Commelllts at 6-7; NABER Comments at 9-10; NARUC Comments at 16-17; New
Vork Comments at 6; PA PUC Reply Comments at 7; Pacific Comments at 6; Paetel Paging Comments
at 6; PageNet Comments at 5; Radiofone Reply Comments at 4; Roamer Comments at 7; Rochester
Comments at 4; Sprint Comments at 5-6; Southwestern Comments at 7; Telocator Comments at 10 n.l1;
US West Comments at 17; USTA Comments at 5; Vanguard Comments at 5-6. Those parties who
consider store and forward technology not to constitute interconnected service include: AmP Reply
Comments at 2-4; Grand Comments at 3-5; NYNEX Comments at 8 n.lO; Pagemart Comments at 5;
Rockwell Comments at 3; TDS Comments at 7-8.

95 See Budget Act. § 6002(c)(2)(B). NARUC Comments at 17; Nextel Comments at 16; PageNet
Comments at 12-13; US West Reply Comments at 4 n.12. But set Pagemart Reply Comments at 7-8.

96 GTE Comments at 6; NARUC Comments at 16; NYNEX Comments at 8; PA PUC Reply
Comments at 6-7; USTA Comments at 4; US West Comments at 17-18; Vanguard Comments at 5. But
see Geotek Comments at 8 (contending that indirectly connected services should not be deemed to be
providing an interconnected service); Roamer Comments at 7 (claiming that it depends whether the
service is interconnected as an integral part of the service offering or for the licensee's own internal
purposes).

97 BellSouth Comments at 9-10; GTE Comments at 6; McCaw Comments at 17; Motorola Comments
at 7-8; NABER Comments at 8; PageNet Comments at 10; Roamer Comments at 6; Southwestern
Comments at 7 n.4; Teloeator Comments at 10; TRW Comments at 20 n.41; UTe Comments at 10.
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COItJft'SS ...~ ••••~i~ .. scope of the teoo "public switched network. ,'.. OIIIers,
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. ofnetwo~ewYork, for example,su~ tbatthe
~offlU~lic·,S'4tnc *.shouldiDcl\ide an IlCItWOrks - ~s Of teebaology
-#ti8t ·.aJe IlC)W or ill ..,.. be assoc~ .with tile provision of switched services to the
gebC:ral pubJic.l00N~tel"'" a definition that~ service that caR.reach any
subscriber or equipment~1e through· the North AmeriCan Numbering Plan. 101

(2) ....."

mobile:rt,~~t:l~=~=~~=rc:;v:;eak~~~~rva:: "
broadly avaiJable tbrotJP their \lie of the public switched networlc.. 102 The purpose underlying
the ..~__~. we CODClude, is to ensu~ that .. mobile service that Jives its

=-:~~7i(:.;,:a=~o:=~(ift~~h'::e~~
of the definition.()fcom-.ercW mobile radio service are also p~sent, or if the service can be
deemed the functionalequivaleat of CMRS). Neither the statute nor the legislative history uses
thetenn "end user control." We believe tlult it would be infeasible for end users, in any literal
-.0, to COIItrOldirectly ICC:eII to.the public switched netwodc for. sending or receiving
~ to or fl'OQ) .···.POitItS 08 tile network. The COIIIDleIItS explain tbat subscribers are
coaceined only with the ability to traD$mit and receive messaaes to arid from the public switched
network.

55. We beHeve tMt COIIIft'SS used the phrase interconnected service to further the goal
Of. c.reatiD..• g .J'elUIa.tory symmetry.... Iifor .similar mobile services. Thus, eve.n a. mobile service that
is not ~~, but.hu requested interconnection, is considered an interconnected
service. 103 If Congress was concerned about end user or subscriber control of access to the
network, itwoold"not have included in the defmition of interconnected service those. services
aw..... Commission reapoese to iIIterconnectio requests. 1'heIef0re, we believe it is reasonable
to CODClude that an intet60naected service is any mobile service that is interconnected with the
public S9iitched network, or service for which a request for inteFCOnnection is pending, that
alloWs subscribers to send or receive messages to or from an~here 00 the public switched
netWork. 104 In addition, we will consider a mobile service to be offering interconnected service

91 McCaw Comments at 17; BelISouth Comments at 9-10; Southwestern Comments at 7 n.4;
Telocator Reply Comments at 5.

99 Bell Atlantic Comments at 9 n.9; New York Comments at 6; Nextel Comments at 10-11; NYNEX
Comments 8-9; PA PUC Reply Comments at 7-8; Pacific Comments at 5; Sprint Comments at 7.

100 New York Comments at 6.

101 NexteJ Comments at 11 n.18; see also NYNEX Reply Comments at 8 n.16; Pacific Comments
at 5. . ' .

102 See Conference Report at 496 (explaining that the Senate Amendment, adopted by the Conferees,
requires an interconnected service to be broadly available).

103 Communications Act, § 332(d)(2), 47 U.S.C. § 332(d)(2).

104. In defining interconnected service in terms of transmissions to or from "anywhere" on the PSN,
we note that it is necessary to qualify the scope of the term "anywhere"; if a service that provides
general access to points on the PSN also restricts calling in certain limited ways (e.g., calls attempted to
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. . we do net w". . ..y~ve for a mobile. service provider to limit access

to the. PUb.1l(l.iC SWi.tc~ .....01t. as a means. of avo.idinl regu¥on as a .CMRS.provider. We
agree, however, With thoIec.l&nelters who argue that our IOtelpretatlOn of IOterconnected
service. should not inclucle iatercoRnection with the public switched network for a licensee' s
interQ1ll controlpulpOse$.

56. The statute~ us to define the tenns "interconnected" and "public switched
network." The Commission .. a long history of decidiftl issues regarding interconnection with
the public switched network. I~ For example, CORCernillJ cellUlar service providers, the
Conunission has.eXPlained the term' 'physical interconnection.' '106 Part 90 of our Rules uses
similar lang. to define interconnection. I07 In the CMRS context, we define "intercon­
nected" as a direct or indirect connection through automatic or manual means (either by wire,
microwave, or other technologies) to pennit the transmission of messages or signals between
points in the public switched network and a commercial mobile radio service provider.

57. Although we language similar to that used in Part 90 of our Rules, we intend
for tbi•. ··taneuaI. .. eto~ mobile serv.ice providers using store and fOrw.. arel technology. 101

This approach to inteR:OlUleCtion with the pubUc switched network is analogous to the one that
we Usc;;d.. • ·in determmiDl. what l'estrietio.ns Should. apply to international communications satellite
systems separate from INTELSAT. In ImeT7l/ltio1llJl~l/ite Systems, the Commission addressed
whetbor it shouldautborize international communications satellites that would compete with
INTBLSAT. An Executive Branch letter to the Commission stated that certain restrictions must be
imposed on these competina iaternational satellite systems prior to final authorizatioll by the
Commission. The Commission was directed to prohibit these separate satellite systems from

be made by the subscriber to "900" telephone numbers are blocked), then it is our intention still to
include such a service within the definition of "interconnected service" for purposes of our Part 20 rules.

105 E.g., Use of the Carterfone Device in Message Toll Telephone Service, Decision, 13 FCC 2d 420
(1968).

106 The term "physical interconnection" refers to the facilities connection
(by wire, microwave or other technologies) between the end office of a
landline network and the mobile telephone switching office (MTSO of a
cellular network or the hardware or software, located within a carrier's
central office, which is necessary to provide interconnection.

Need To Promote Competition and Efficient Use of Spectrum for Radio Common Carrier Services,
Declaratory Ruling, 2 FCC Red 2910, 2918 n.27 (1987) (Interconntction Ordtr).

107 Connection through automatic or manual means of private land mobile
radio stations with the facilities of the public switched telephone network
to permit the transmission of messages or signals between points in the
wireline or radio network of a public telephone company and persons
served by private land mobile radio stations. .

47 C.F.R. § 90.7.

108 We note that the Private Radio Bureau interpreted prior Section 332 of the Act to find that store
and forward technology did not constitute interconnection. In light of the amendments to Section 332
contained in the Budget Act, as implemented in this Order, the Private Radio Bureau's prior policy is no
longer applicable.
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