providing communications imtercomnected with public switched message networks,'”® In
clarifying which services were basred,''® the Commission q)eciﬂ“caull{ prohibited competing
satellite systems from ‘,Mﬂmgh a data circult ‘‘terminat{ing] in a computér that
can store and process the data and subsequently retransmit it over that network.”"!!!

58. We disagree with those commenters who argue that the Data Com and Millicom cases

. should guide us to a different result. In Dara Com, the Commission found that no interconnec-

tion was involved in a communications system where callers wishing to page subscribers placed
a call through the PSN to an amswering service which then relayed the message to the intended
recipient by activating the Data Com transmitter th a private radio link. We held that the
Data Com system was not providing i service because there was no direct
connection between the Data Com transmitter and the PSN.'> While the Millicom case
involved a system that used store and forward technology, this fact was not pertinent to our
decision there because that decision turned on whether the licensee was operating a shared-use
system tggtz v;r]‘cssuld subject it to the interconnection prohibition contained in the prior version of
Section 332.

59. The statute also ires the Commission to define the term ‘‘public switched
network.’’ The Commission has frequently used the term *‘public switched telephone network’’
(PSTN) to refer to the local exchange and interexchamge common carrier switched network,
whether by wire or radio.'* Many parties urge the Commission to continue this h to
defining the public switched network. We with commenters who argue that the network
should not be defined in a static way. We believe that this interpretation is also more consistent
with the use of the term *‘public switched network,’’ rather than the more technologically based
term ‘‘public switched telephome network.”’ The network is continuously growing and changinli
because of new technology and increasing demand. The purpose of the public switched netwo
is to allow the public to send or receive messages to or from anywhere in the nation. Therefore,
any switched common carrier service that is interconnected with the traditional local exchange

19 International Satellite Systems, 101 FCC 2d at 1054. An exception was made for emergency
restoration service. ‘ ,

10 1d. at 1100.

U rd. at 1101.

2 Data Com, Inc., Declaratory Ruling, 104 FCC 2d 1311, 1315 & n.7 (1986). In the Data Com
case, we found that no aspect of the service provided by Data Com was dependent upon any direct or
indirect physical connection to the public switched network. In contrast, there can be services in which
some transmitters used in providing the service are not physically connected to the network but the
service is treated as interconnected because its overall configuration includes physical links with the PSN.

113 Applications of Millicom Corporate Digital Communications, Memorandum Opinion and Order,
65 Rad. Reg (P&F) 235, 237-39 (1983), aff’d sub nom. Telocator Network of America v. FCC, 761 F.2d
763 (D.C. Cir. 1985). '

114 For example, in establishing the Basic Exchange Telecommunications Radio Service (BETRS) we
held that it was ‘‘intended to be an extension of intrastate basic exchange service.”” BETRS Order, 3 FCC
Rcd at 217. In particular, we explained that ‘‘BETRS is provided so that radio loops can take the place
of (expensive) wire or cable to remote areas.’’ /d.
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or interexchange switched network will be « as part of that metwork for purposes of our
definition of ‘‘commercial mobile radio services.’''"’ part -

60. A mobile service that offers service indirectly interconnected to the PSN through an
interconnected commercial mobile radio service, such as a cellular camrier, will be deemed to
offer interconnected service because messages could be sent to or received from the public
switched network via the cellular carrier. We agree with Nextel and Pacific that use of the North
American Numbering Plan''® by carriers providing or obtaining access to the public switched
network is a key element in defining the network Locan use participation in the North American
Numbering Plan provides the participant with ubiquitous access to all other participants in the
Plan. We find that another important element is switching capability, which the term ‘‘public
switched network’’ implies. This includes any common carrier switching capability, not only a
local exchange carrier's switching capability. Thus, we believe that this approach to the public
switched network is consistent with creating a system of universal service where all people in
‘the United States can use the network to communicate with each other.

c. Service Available to the Public
(1) Background and Pleadings

61. The last element of the commercial dobile radio service definition is that the service
must be made available to the public. Specifically, the statutggmvides that, if a licensee offers
a for-profit service and makes interconnected service ‘‘available (:l) to the public or (B) to such
classes of eligible users as to be eﬂ‘ectivcl¥. available to a substantial portion of the public,’’ then
it is a commercial mobile radio service.”” In the Notice, we interpreted the language *‘to the
public’’ as contemplating ‘‘any interconnected service that is offered to the public without
restriction, as existing common carrier services are offered.’’!'t The Notice also sought
comment regarding (1) what types of services are *‘offered to such classes of eligible users as
to be effectively available to a substantial portion of the public’’; (2) whether such services that
are ‘‘effectively available’’ include those offerings that are ‘‘available to a substantial portion

5 It is important to note, however, that defining a carrier as part of the public switched network
does not impose any interconnection obligations upon that carrier. Interconnection obligations flow from
a common carrier’s Section 201 obligations if the Commission finds that such connections are in the
public interest. The question of whether we will require CMRS providers to-offer interconnection to their
facilities to other CMRS providers or other parties requesting interconnection will be examined in a
separate proceeding. See para. 285, infra. Moreover, our defining a carrier as part of the PSN for
purposes of our definition of ‘‘commercial mobile radio service’’ is not intended to alter or modify the
extent to which any such carrier may be subject to any obligations or requirements (e.g., network
reliability reporting, open network architecture) other than those contained in Section 332 of the Act or
in regulations promulgated by the Commission pursuant to Section 332.

16 The Plan provides a method of identifying telephone lines in the public network of North
America. The Plan has three ways of identifying phone numbers: a three digit area code, a three digit
exchange or. central office code, and a four digit subscriber code. Currently, Bell Communications
Research (Bellcore) administers this plan. The Commission has initiated a proceeding related to the North
American Numbering Plan, and, in particular, the impending shortage of telephone numbers. See
Administration of the North American Numbering Plan, CC Docket No. 92-237, Notice of Inquiry, 7
FCC Rcd 6837 (1992).

17 Communications Act, § 332(d)(1), 47 U.S.C. § 332(d)(1).

1% The statute directs the Commission to *‘specify by regulation”” such classes of eligible users as
to be “‘effectively available to a substantial portion of the public.”” Id.
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ofthepublic"mmﬁﬂuliuwdum' igibility; (3) whether s capacity should be
a factor in determining whether a service is ‘‘effectiv avaihble tothepub ; and (4)
whether ‘service area size or ‘‘location-specificity’” in service offerings ought to be a
consideration in finding that a service is not “‘effectively available’ to the public.

? ofwdxmmbuwummmmtothe“tothe

public”’ Wleradlommem namely: (l)lww should the
phrase uma)wmmldbethe test for
ively availible to0 a substantial of the public.”’

Many commm pﬁ:uhr mobile service should be connopred available ‘“to the
”* only if ttsavtihbbia blic either withowt restriction or without distinction.'".
could be ea(r.bhdy available even if the
Commnssion s Rules phce me amnmal restrictions on user eligibility.'* Similarly,
i&ﬁmmmm uadnotencompmtheutimunivmeofpotennalusers
West urges the Conmliuiun to limit the number and type of factors that the Commission
considers in determining availability in order to avosd case-by-case analysis.'” Lastly,
MPX maintains that services that limit their customer base by means of elected negotiations,
such as SMRs, should not be deemed to be available to the public.'”

63. The second ° availability’’ element requires inquiry into whether the
interconnected mobile is made a le“mswhclaaesofehgibleusersastobe
effectivelyavnihbletoaMportmnoftheyﬁHc > Many commenters and reply -
commammthathuemmnldbeWmexchndcmwestMmavaﬂa le
only to classes of ¢ wladofonly specific industries, businesses, or other narrow
eligibility classes.'* and reply commenters, however favor applying
a test for the “effeaivei available’’ element requiring fhat, if service is available or intended
to be available, toahrgesectorofthepublic m'espectiveofan eli bmtymstnctlons, it
should be deemed to be eﬂeeﬂvely available to a substantial portion of pubhc

64. Commenters also address the issues whether limited caiacnty on a system restricts
whether it is effecuvely available to a substantial portion of the public, and whether a location-

19 Spe, eg., E.F. Johnson Comments at 7; GTE Comments at 6; McCaw Comments at 18; Motorola
Comments at 8; NABER Comments at 10; New York Comments at 7; Nextel Comments at 11; PageNet
Comments at 11-12. .

12 BellSouth Comments at 11.
121 Sprint Comments at 7.
12 S West Comments at 19.
123 MPX Comments at 4.

14 See, e.g., AAR Comments at 4; Arch Comments at S n.13; ARINC Comments at 5-6; GTE
Comments at 7; Motorola Comments at 8; NABER Comments at 10; Reed Smith Comments at 3;
Roamer Comments at 9; TDS Comments at 8; UTC Comments at 11; AAR Reply Comments at 4;
Securicor Reply Comments at 6; Telocator Reply Comments at 4.

125 See, e.g., Bell Atlantic Comments at 11; CTIA Comments at 10; Mtel Comments at 8 ; New
York Comments at 7, NARUC Comments at 17; Pacific Comments at 7-8; PacTel Comments at 12-13;
Rochester Comments at 5; Southwestern Comments at 9; Sprint Comments at 8; Telocator Comments
at 11; USTA Comments at 6; US West Comments at 19-21; Vanguard Comments at 6-7, McCaw Reply
Comments at 23-24; PA PUC Reply Comments at 8; USTA Reply Comments at 3-4; US West Reply
Comments at 5-6.
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spegific -service or-one -offered omly in a’ Timited geographic area would not be effectively

to the ic. / first issue, many commenters and rg)lg commenters agree that
»  effect on the public av of a service, F. Johnson, however,,
s that low capacity is a vafd factor in | the public availability of a service."
Several commenters further agees that locmon- and limited geographic area are
irrelevant to a determination of public availability.'” G‘lé and Roamer, however, maintain
that locatnon—specxﬁcxty and limited geographic area do significantly restrict the public
availability of a service.!

2) Discwesion

65. We agree with commenters who contend that a service is available ‘‘to the public’’"
if it is offered to the public without restriction on who may receive it. For example, PageNet
asserts that private carrier paging (PCP) is available to the public without restriction because the
“‘last ** limitation was removed when PCPs were authorized to serve
mdwuiuls in to Part 90 eligibles. We . Nor do we find compelling MPX’s
assertion that services tlnt linit their customer means of elected negotiations should be
deemed to be unavuhbh to the public, In addition, we believe that similarly situated customers
should have the taoobtamservnceond\esametermsasnegomtedbyother
customers, unless, of course, the carrier is able to demonstrate that any distinctions in terms do
not constitute unreasonable dhcrimmatlon under Section 202(a) of the Act. 130

66, In parsir the  “*to such classes of users as to be effectrvelﬁaavallable '
toa su ial portion of the "mSectlon332(d)( )oftheAct we believe that the key
words are ‘¢ ively availnble ” In this , Congress eschewed the House
definition’s use of the word ‘‘broad”’ to m the p se “‘classes of eligible users’’ and

126 See, e.g., Arch Comments at 5-6; Bell Atlantic Comments at 12; BellSouth Comments at 13;
CTIA Comments at 10; DC PSC Comments at 6; GTE Comments at 7; Mtel Comments at 8; Motorola
Comments at 8-9; NYNEX Comments at 11; Pacific Comments at 8-9; PageNet Comments at 11;
Rochester Comments at 5 n. 9; Southwestern Comments at 10-11; Sprint Comments at 8, TDS Comments
at 9; Telocator Comments at 12; US West Comments .at 20; UTC Comments at 11- 12; Vanguard.
Commeuts at 7, McCaw Reply Comments at 24; Telocator Reply Comments at 4; Arch Reply Comments
at 5; big see GTE Reply Comments at 4; Securicor Reply Comments at 6.

127 £ F. Johnson Comments at 7.

128 See, e.g., Bell Atantic Comments at 12; CTIA Comments at 10; DC PSC Comments at 6;
McCaw Comments at 18; Motorola Comments at 8-9; Mtel Comments at 8; Pacific Comments at 9;
PageNet Comments at 11; Rochester Comments at 5; Southwestern Comments at 10-11; Sprint Comments
at 8 n.11; TDS Comments at 10; US West Comments at 20; UTC Comments at 11-12; Vanguard
Comments at 7.

12 GTE Comments at 7; Roamer Comments at 10.

130 The terms and conditions for different classes of customers may, of course, vary. Whether such
differences are lawful would be a question of whether there is unreasonable discrimination under Section
202(a) of the Act. In the case of individualized or customized service offerings made by CMRS providers
to individual customers, it is our intent to classify and regulate such offerings as CMRS, regardless of
whether such offerings would be treated as common carriage under existing case law, if the service falls
within the defimtlon of CMRS.

Ky

Page 29



m instead the Sease's vorsion which deleted the word ““broad,” indicating legisiative

ensure that the definition of ‘‘commercial mobile services™
encompagess all providers who offer their services to broad or
narrow classes of users so as to be effectively available to a
substantial portion of the public.

Thus, Congress intended both broad and narrow classes of eligible users that meet the statutory
definition to be included within this element. The statute directs the Commission to specify those
classes in its regulations.

67.In ﬂlm the statutory language, we look to several relevant factors, such as the
type, mature, scope of users for whom the service is intended.'*> Thus, in the case of
existing eligibility classifications under our Rules,'® service is nor ‘‘effectively available to
asubltnnnn!f._ tial portion of the public’’ if it is provided exclusively for imernal use or is offered only
to a significantly restricted class of eligible users, as in the fi ing services: (1) Public Safety
Radio Services;'* (2) Sg,ucial Emergency Radio Service;'** (3) Industrial Radio Services
(except for Section 90.75, Business Radio Service);' (4) Land ngaomﬁon Radio
Services;'” (5) Radiolocation Services;'** (6) Maritime Service Stations;'” and (7) Avia-
tion Service Stations.'® Service among these Part 90 eligibility ‘grouvs, or to internal users,
is made available on only a limited basis to insubstantial portions of the public. We conclude that
it was Congress's intent that making service available to, or among, the eligible users in the
above-stated privage mobile radio services does not constitute service that is ‘‘effectively
available to a substantial portion of the public.’* Finally, 220-222 MHz band and private paging
systems that serve only the licensee’s internal needs will not be deemed ‘‘effectively available

131 Conference Report at 496

32 The statutory langusge warrants looking at several factors where the word ‘‘substantial’’
modifying ‘‘portion of the public’’ could mean either ‘‘considerable; ample; large’” or *‘of considerable
worth or value; important.”’ Webster’s New World' Dictionary, Third College Edition, 1336 (1988).

'3 Our description here applies the test to existing classes of eligible users. We recognize, of course,
that other classes could be established under our Rules in the future that would not be ‘‘effectively
available to a substantial portion of the public’’ depending on the type, nature, and scope of users for
whom the service is intended.

134 47 CF.R. §8 90.15-90.25.

13547 C.F.R. §§ 90.33-90.55.

1% 47 C.F.R. 8§ 90.59-90.73, 90.79, 90.81.
1747 C.F.R. §§ 90.85-90.95.

13 47 C.F.R. §§ 90.101, 90.103.

1% 47 C.F.R. § 80.15.

140 47 C.F.R. § 87.19.
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to a substantial pertion of the public,’’ because our rules restrict use of those services to internal
applications. !

68. In contrast, if a licensee operates a system not dedicated exclusively to intemal use,
or provides service to users other than eligible user groups under our rules like those in the
services listed in the preceding garagm%:, it is offering service that is ‘‘effectively available to
a substantial portion of the K:nlic.” us, the eligibil,ig {rovisions for the Business Radio
Service (BRS), PCPs (other than internal use), commercial 220-222 MHz land mobile systems,
and SMRs would permit service offerings effectively to a ‘‘substantial portion”’ of the public.
The Part 90 eligibility rules for all t of SMRs, commercial 220-222 MHz land mobile
systems, and PEP;, or example, include individuals as a category of eligible customers.

urthermore, eligible users in the BRS generally include any persons engaged in the operation
of commercial activities, educational, philanthropic, or ecclesiastical institutions, clergy
activities, and hospitals, clinics, or medical associations.'> We believe that end user eligibility
is virtually unrestricted in the Business Radio Service and offerings in that Service are therefore
made effectively available to a substantial portion of the public. Our classification of BRS
illustrates the fact that a service may be classified as ‘effectively available to a substantial
portion of the public’’ regardiess of whether individuals are eligible to receive the service. In
addition, Automatic Vehicle Monitoring services that are offered to third party users will be
deemed °‘‘effectively available to a substantial portion of the public,’’ because our interim rules
authorize service to persons eligible in the radio services of Part 90.'*

69. Under the ‘system capacity’’ exception proposed in the Nofice, any licensee whose
system has limited capacity, such as an SMR with the capacity of no more than 70 to 100 users
per channel, would be deemed to be offering a service that was not effectively available to a
substantial portion of the public. We agree with those commenters who argue that adopting the
‘‘system capacity’’ approach would undermine the plain meaning of the statute, and Congress’s
intent in passing it. Although a service has low system capacity, it may nonetheless be available

W1 See generally Sections 90.703(b), 90.717, 90.721, 90.723(a), 90.733(a)(2), 90.733(a)(3), and
90.733(b) of the Commission’s Rules, 47 C.F.R. §§ 90.703(b), 90.717, 90.721, 90.723(a), 90.733(a)}(2),
90.733(a)(3), 90.733(b); Amendment of Part 90 of the Commission’s Rules To Provide for the Use of
the 220-222 MHz Band by the Private Land Mobile Radio Service, PR Docket No. 89-552, Memorandum
Opinion and Order, 7 FCC Rcd 4484, 4490-91 (1992)(220 MHz local channels in commercial or non-
commercial status; non-commercial nationwide licenses are for primary purpose of satisfying internal
communications requirements, but licensee may elect to provide commercial service on limited basis at
end of five-year period following grant of license). See also, e.g., Section 90.494(a) of the Commission’s
Rules, 47 C.F.R. § 90.494(a) (900 MHz paging frequencies available to all Part 90 eligibles for
commercial or non-commercial use). Licensees in these services that have elected to operate not-for-profit
internal systems are barred by the terms of their licenses from offering a for-profit commercial service.
Such internal systems also are treated as not-for-profit for purposes of the CMRS definition. See para.
44, supra.

142 Section 90.75 of the Commission’s Rules, 47 C.F.R. § 90.75; see also Amendment of Part 90
of the Commission’s Rules To Expand Eligibility and Shared-Use Criteria for Private Land Mobile
Frequencies, PR Docket No. 89-45, Report and Order, 6 FCC Rcd 542 (1991).

143 Section 90.239 of the Commission’s Rules, 47 C.F.R. § 90.239. In addition, we have granted
a waiver to Teletrac to allow it to offer service to individuals. See Amendment of Part 90 of the
Commission’s Rules To Adopt Regulations for Automatic Vehicle Monitoring Systems, PR Docket No.
93-61, Notice of Proposed Rule Making, 8 FCC Rcd 2502, 2502-03 (1993). This Notice also proposes
expanding the eligibility of this service to include individuals and the Federal Government. /d. at 2503.
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“‘to thepublic.’*'* Even if system olpacitg' were relevant to 3 determination of a given mobile
service’s public nature, setting a sta for what constitutes a low capacity system would
- involve guesswork in a nw mng area where system-efficient technologies are constantly

squeezing more capacity from smiler volumes of spectrum, and might provide incentives for
inefficient spectrum use. In addition, therefore, we conclude that low system capacity should not
be a factor in determining whether a class of eligible users makes the service ‘‘effectively
available to a substantial portien of the public.”’ : :

, 70. Lastly, we address the issue raised in the Noice whether a limitation in' the
ge(:glplﬁc.sizcofascwiceammhttobeafactorindecidingtlmaserviceisno‘t ‘‘available
to the public’’ or ‘‘effectively available to a substantial portion of the public.”” We. agree with
commenters who contend that g ic area or location specificity should not be a factor in
our determination: We conclude that irrespective of the service area in which a given licensee
is operating, if that licensee is serving such classes of eligible users as to be in effect making
its service usable by a substamtial portion of the public in that area, it is a service available to
the public. This conclusion is comsistent with the statute and congressional intent. Classifyi
the mobile service as a commercial mobile radio service, even though its offering is restri

to a limited geographic area will best serve the objective of ensuring that
telecommunications providers that compete with one in any geographic area are subject
to the same regulatory requi and standards. Furthermore, we believe that finding a

, requirements ;
location-specific service not to be publicly available would be spectrally inefficient because it
may produce disincentives to licensees to build out their systems into wide-area networks. At
the same time, as wireless ies move toward microcell and picocell environments, we
believe that it would not serve the public interest to allow such state-of-the-art technology, albeit
reserved to small areas, to be restricted from the general public. - -

3. Private Mobile Radio Service
- a Background and Pleadings

71. The statute defines private mobile service as ‘‘any mobile service (as defined in
section 3(n)) that is not a commercial mobile service or the functional equivalent of a

144 Apart from situations involving carriers of last resort, see, e.g., United Fuel Gas. Co. v. Railroad
Comm’'n, 278 U.S. 300, 309 (1929)(‘‘The primary duty of a public utility is to serve on reasonable terms
all those who desire the services it renders. This duty does not permit it to pick and choose and to serve
only those portions of the territory which it finds most profitable, leaving the remainder to get along
without the service which it alone is in a position to give.”); see also American Tel. & Tel.,
Memorandum Opinion and Order, 73 FCC 2d 248, 263 (1979), the common carriage obligation extends
only to the provision of ‘‘adequate or reasonable’’ facilities in response to demand:

The term “*adequate or reasonable’’ is not in its nature capable of exact
definition. It is a relative expression, and has to be considered as calling
for such facilities as might be fairly demanded, regard being had, among
other things, to the size of the place, the extent of the demand for
[service], the cost of furnishing the additional accommodations asked for,
and to all other facts which would have a bearing upon the question of
convenience and cost.

Atlantic Coast Line R.R. v. Wharton, 207 U.S. 328, 335 (1907); see New York ex rel. Woodhaven Gas
Light Co. v. Pub.Serv.Comm’n, 269 U.S. 244, 248 (1925). Thus, under longstanding principles of
common carriage regulation, the carrier’s costs in “‘furnishing the additional accommodations’’ are a
relevant factor in determining the nature and extent of the carrier’s obligation to provide service.
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commercial mobife service, as specified by regulation by the Commission.’’'* The Nofice
described two alternative interpretations of this definition. Under one approach, a mobile service
would be classified as private if (1) it fails to meet the statutory definition of a commercial
mobile radio service or (2) it is not the functional equivalent of a commercial mobile radio
service, even if it meets the literal definition of a commercial mobile radio service. Under
another reading of them:lﬁon, a mobile service would be classified as private if (1) it fails
to meet the statutory ion of a commercial mobile radio service; and (2) it is not the
functional equivalent of a commercial mobile radio service. In addition, we requested comment
on what specific standards the Commission should use to determine whether a given service is
the functional equivalent of a commercial mobile radio service.

- T2. Commenters disagree about the correct interpretation of the definition of private
mobile radio service. Some commenters urge the Commission to adopt a broad definition of
PMRS, so that the term would include any service that is not a commercial mobile radio service
as well as a mobile service which may meet the literal definition of a CMRS, but is not the
functional equivalent of a service that is deemed to be CMRS.'*® These parties genenally refer
to the example iin the Confereace Rgpon, of a service that the Commission might classify as
private, to support their position.'” Commenters advocating a broad definition o;‘J)ﬁvate
mobile radio service contend that their interpretation is consistent with the congressional intent
to create regulatory symmetry for similar services.!*® In general, these commenters argue that
Congress was concerned about regulatory symmetry between wide-area SMRs and cellular
carriers and, therefore, Congress did not intend to apply Title II regulation to mobile services
that are not the functional equivalent of commercial ile radio services even if the services
fall within the technical definition of CMRS.'” Reed Smith also argues that the language of
the statute is not ambiguous and compels a broad interpretation of private mobile radio
service.'*® In addition, asserts that, in adding the functional equivalence test, Congress
did not change the definition of commercial mobile radio service. Rather, Congress added an

145 Communications Act, § 332(d)(3), 47 U.S.C. § 332(d)(3).

14 AMT/DSST Comments at 7-8; AMTA Comments at 12-13; E.F. Johnson Comments at 7-8;
Geotek Comments at §5; ITA Comments at 2-4; LCRA Comments at 8-9; Motorola Comments at 9;
NABER Comments at 11; Pagemart Comments at 8; Reed Smith Comments at 6; Roamer Comments at
11-12; RMD Comments at 5-6; Securicor Reply Comments at 7; Time Warner Comments at 5-6; TRW
Comments at 16 n.33; UTC Comments at 12-13.

147 AMT/DSST Comments at 7-8; AMTA Comments at 13; E.F. Johnson Comments at 7-8; Geotek
Comments at 6-7; Motorola Comments at 9-10; NABER Comments at !1; Pagemart Comments at 9;
Reed Smith Comments 7-9; Roamer Comments at 12; RMD Comments at 5-6; Securicor Reply
Comments at 7-8; TRW Reply Comments at 19; UTC Comments at 14. See Conference Report at 496.

148 AMT/DSST Comments at 7-8; E.F. Johnson Comments at 8; ITA Comments at 3-5; Motorola
Comments at 10; Pagemart Comments at 9; Roamer Comments at 11-12; RMD Comments at 5-6;
Securicor Reply Comments at 8; Time Warner Comments at 6; UTC Comments at 13.

149 AMT/DSST Comments at 7; ITA Comments at 3-5; Motorola Comments at 10; RMD Comments
at 5-6; UTC Comments at 13. See also AMTA Comments at 12 (claiming that Congress was also
concerned that PCS services that provided a cellular or local loop-type service would be classified as
common carriage); Roamer Comments at 11-12 (including wide-area private carrier paging systems as
services that prompted the legislation).

1% Reed Smith Comments at 6; accord UTC Reply Comments at 13.
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m I\;xitlve for classifying services as private even if they meet the literal definjtion of

- 73. Many other parties argue that the Commission shiould adopt a narrow interpretation
of private mobile radio serviw,mh would include any mobile service that is not a commercial
mobile radio service and is mot the functional equivalent of a CMRS.'"” In support of this
interpretation, these commenters y refer to the language in the Conference Report that
the term private mobile service includes ‘‘neither a commercial mobile service nor the functional

rivalent of a commercial mebile service.’’'* Commenters advocating a narrow interpretation
of the definition of private mobile radio service agree with pmﬁes advocating a broad
interpretation that Congress istended to create regulstory symmetry for similar services.'*
They conclude, however, that Congress would not have created a technological distinction, like
the example in the Conference Report, to allow similar services to be subject to differing
regulatory schemes. After all, argue many of these commenters, Congress was attempting to
remove regulatory disparities based on technical distinctions.'*

74, Some commenters also suggest that the clear language of the statute goes against the
broad definition of private mobile radio service. BellSouth notes that it is difficult to imagine
how a service could meet the statutory definition of commercial mobile radio service and not be
the functional equivalent of CMIRS. Any service meeting the statutory criteria and Commission
defisitions for CMRS is, by defimition, the functional equivalent of itself. It is therefore not only
a commercial mobile radio service, but also the functional equivalent of a commercial mobile

radio service.'* According to US West, the sole for the broad interpretation of private

mobile radio service is the page from the Conference Report which does not support the
ﬁmposltmn for which it is cited. example could not refer to a service falling within the
iteral definition of CMRS, argues US West, because it does not describe a for-profit service.

151 UTC Comments at 14.

152 Arch Comments at 6; Bell Atlantic Comments at 13; BellSouth Comments at 20; CTIA Comments
at 11-13; DC PSC Comments at 7; GCI Comments at 2; GTE Comments at 8; McCaw Comments at 19-
20; MCI Comments at 6; Mtel Comments at 9; NARUC Comments at 18-19; NTCA Comments at 2-3;
New Par Comments at 7-8; New York Comments at 8; NYNEX Comments at 12; PA PUC Reply
Comments at 9; Pacific Comments at 7, Pactel Comments at 7-8; Rochester Reply Comments at 3;
Southwestern Comments at 11-12; Sprint Comments at 9; TDS Comments at 10; USTA Comments at
6; US West Comments at 7-8; Vanguard Comments at 8-9.

153 Conference Report at 496 (emphasis added). Bell Atlantic Comments at 13; DC PSC Comments
at 7; Mtel Comments at 9; NARUC Comments at 19; PA PUC Reply Comments at 9 & n.21; Pacific
Comments at 7 n. 15; Southwestern Comments at 12; US West Comments at 8-9; USTA Reply Comments
at 4-5; Vanguard Comments at 8.

134 Bell Atlantic Comments at 13; CTIA Comments at 11; GTE Comments at 8; McCaw Comments
at 19-20; NARUC Comments at 19; New Par Comments at 7; NYNEX Comments at 12; TDS Comments
at 10-11; Vanguard Comments at 8. :

155 See Bell Atlantic Comments at 13-14; CTIA Comments at 13-14; GTE Comments at 8; McCaw
Comments at 20 & n.55.

15 BellSouth Comments at 22 n.67. See also Southwestern Comments as 13 (arguing that a broad
definition of “‘private’’ assumes that a commercial service is not defined by its own definition); US West
Comments at 8-9 (claiming that a broad interpretation of private mobile radio service implausibly
presupposes that there are commercial mobile radio services which would not be the functional equivalent
of commercial mobile radio service).
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that makes indisputable that the functional equivalence analysis

xtothoaomwwlmhdonatmnthecmmhl ile radio service

.. Nextel, on the other hand, submits that both interpretations of private mobile

radio service are correct and effectuate Congress’s du'ecuve that functxonally equivalent or
substitutable services must be subject to similar regulauon

75. Some commengers and comnmncrs the proposal in the Notice to
the functional equivalemce test u y m a common carrier unrmno::gr;

discriminates in its for like commumcamns services.' % CTIA urges the Commission
to also apply precedent the relevant market analysis used in antitrust law 181 Commenters
criticize F a tochnologncal test like that described in the Confemnmrt because
different techno le of providing comparable services.'® (r:ges the
Commission to rules functional equivalence test.' Mc

the other hand, believes that the Commission Id determine functional equivalence on a case-
—case basis when a service is authorized.' A few commenters reply commeaters

_disagree with the theNoticetoMthcfumal equivalence test used by the
Commxssnon in % For example, Geotek - mf-gues that the functional
equivalence test should focus on whether the interconnected portion of the service is the primary

service offered or only secondary or incidental to the primary service.'
b. Discussion
(1) Scope of Definition
of the dthuu‘Xgna or nv(tl::‘e cr::)nbﬁee':’taedr;) \:ehglacregg; mommm ttl?atn:nn?c;‘l,u::e sem

would be considered to be private if it is not the functional equivalent of a commercial mobile
radio service. Given this congressional intent, we conclude that a mobile service may be

157 See para. 73, supra.
158 US West Comments at 8; accord CTIA Reply Comments at 13.
15 Nextel Comments at 13-14,

180 CTIA Comments at 11-13; DC PSC Comments at 7-8; GTE Comments at 8; Mtel Comments at
10; NABER Comments at 11; NARUC Comments at 19-20; Nextel Reply Comments at 5-7; NYNEX
Comments at 13; PA PUC R»eply Comments at 9-10; Pacific Comments at 8; TDS Comments at 11;
Telocator Reply Comments at 6; USTA Comments at 6; Vanguard Comments at 9.

1! CTIA Comments at 11-13.

162 McCaw Comments at 20 n.55; NYNEX Comments at 12-13; PRSG Comments at 2; Southwestern
Co;nments at 14; Telocator Comments at 13 n.18; US West Reply Comments at§; Vanguard Comments
at

163 NYNEX Comments at 13-14; see also Time Warner Comments at 6-7.

164 McCaw Comments at 21-22; see also PA PUC Reply Comments at 10; TRW Comments at 26
n.51; UTC Comments at 14-15.

165 See, e. 8., E.F. Johnson Comments at 8; Motorola Comments at 10-11; Southwestern Comments
at 13-14; TRW Reply Comments at 20 n.42.

166 Geotek Comments at 7-8.

Page 35



’ MyﬂithﬂhoraCMlSmﬁefumtm ivalent of a CMRS. The
to this genclusion are: the plain language of the statute, statements in

leguhdva whoverallpm‘muofmemne First, we beliove that our
oonclusmd!lwsitsw phmwordsofthestatute As we have noted,
Section 332(d)(3) of the Act thatamabilemncemybeclasmf‘edasamsm
if it is not a commercial “radio service or the functional equivalent of a CMRS. We

believe that the most logical method of applying this statutory test is as follows: If we conclude
thnamobihmvmﬁdfbﬂwthe (orasnbmmalpoNOnofﬂlepublic),tsoﬁemd
t, and is service, then we must conclude that the mobile service is a
‘mlnmiecbeewaethem:eofthemvwe 8 it within the statutory
deﬁniupn.ofeommmhlmndmservwes Once we have that a mobile service
falls within the litoral statutory definition of a CMRS, nxsloaieanyunpossible,underthe
statute, weomkﬂetlnﬂwmwoomldbechlﬁeduapnmmobﬂemdiosewiee The
statute oedlymuapﬁvmmobﬂemduomxsmncomemmmobﬂemdm
service. Itwmﬁhemwﬁhthemmwuymmetem“commemialmobﬂendm
service” is not defined by the elements stated in Seetion 332(d)(1), but by some benchmark
CMRSﬂmCongmsdidnotwify(mchasoneﬂutmploysfmymuseorcoversa
' C area, a8 suggested by some commenters). As th notes, if a service
ofCMnmdifﬁcultweomoivehownconldnotbethefunenonal
equlvalentofCMRS i.e., of itself. On the other hand, if we conclude that a mobile service does
not meet the literal deﬁnmou of a commercial mobile radio service, we will presume that the
service is nvateanditwillhemgulatedasMSunlesstherelsashowm in a specific case .
that it is onal equivalent of a service that is classified as CMRS. Thus, Clabxil%age
ofthestatuteclearl provides that if a mobile service meets the literal definition of a or
it is found to be the functional equivalent of a service that does meet the literal definition of
CMRS, 1tcannotbechsiﬁeﬂesaPMRs

T, Second, the Conference Report 'meReponstatesthat
theCmfmCommmmmedeﬁmmpﬁvanmobﬂeMO service to ‘‘make clear
that the term includes neither a commercial mobile service nor the functional equwalent of a
commercial mobile service, as specified by regulation by the Commission.””’® Thus, the
Conference Report mﬁs that any moblle service that falls within the literal definition of a

CMRS cannot be ¢ as a private service. We recognize, as some commenters have
pomted out, that the Conference provides a wple where the Commission may
determine that a‘ service is not the nctional equiva ofa becauseltdoesnotemloy
frequency or channel reuse or make service available to a wide geo ical area.'®

example, however, doumnmnlyrepresentamabﬂeservwethnt tsthehteraldeﬁmtnon
dammemﬂlmohkrﬂombmuwﬂwmpkdmnﬁmdnmwhahermxmce

is for profit. Also, the Conferemce Report cannot be read to require the Commission to find that
suchaservnoelsnottheﬁm valentofaCMRS Congress intended to leave this issue
to the Commission’s expertise of a statute ‘‘is not to be regarded as

modified by examples set forth in the leglslatlve istory.”’'®” Thus, the specific example in the
Conference rt cannot drive us away from the comnclusion compelled by the plain words of
Section 332(d)(3). We believe that our interpretations of the individual elements of CMRS ensure
that services that do not compete with commercial mobile radio services will be classified as
private. For example, a for-profit service will be presumptively private only if it is not an
interconnected service or it is not offered to the public or a substantial portion of the public.

167 Conference Report at 496 (emphasis added).
18 1d.; see also CTIA Reply Comments at 13.
18 Pension Benefit Guaranty Corp. v. LTV Corp., 496 U.S. 633, 649 (1990).
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78. The third factor supporting our interpretation of the term ‘‘private mobile radio
service™” is the fact that the interpretation comports with the statute’s overriding purpose to
ensure that similar services are subject to the same latory classification and require-
ments.'”™ Although the language referring to the functional equivalent of a CMRS was added
by the conferees, the House rt expresses concem about the functional equivalent of a
common carriage offering being regulated as a private service. The House Report states:'"

Under current law, private carriers are permitted to offer what are
essentially common carrier services, interconnected with the public
switched telephone network, while retaining private carrier status.
Functionally, these ‘‘private’’ carriers have become indistinguish-
able from common carriers . . . .

The House illustrated its concern over the disparate regulatory treatment that has emerged under
current law by specifically referring to the expanded definition of eligible user for specialized
mobile radio service and private carrier paging licensees, to include individuals on an
indiscriminate basis and Federal Government entities. The discussion also refers to enhanced
specialized mobile radio services. Thus, under the approach taken in the House Report, even if
a mobile service does not fit within the strict definition of a commercial mobile radio service,
if the service amounts to the ‘‘functional equivalent’’ of a service that is classified as CMRS,
it should be regulated as a CMRS. We do not find any clear intent that in adopting the final
language Congress intended to depart from this purpose of the statute.

(2) Functional Equivalence Test

79. As explained in the preceding section, the definition of private mobile radio service
includes any service that does not meet the definition of CMRS. statute further provides,
as explained above, that PMRS also does not include a service that is the functional equivalent
of a . The statute frams the Commission authority to specify the functional equivalent of
CMRS. We have broadly interpreted the definitional elements of CMRS because Congress
intended this definition to ensure that the Commission regulate similar mobile services in a
similar manner. Thus, we anticipate that very few mobile services that do not meet the definition
of CMRS will be a close substitute for a commercial mobile radio service. Therefore, we will
presume that a mobile service that does not meet the definition of CMRS is a private mobile
radio service. This mption may be overcome only upon a showing by a petitioner
challenging the classification that the mobile service in question is the functional
equivalent of a commercial mobile radio service.'"

80. Based on such a showing and any other relevant evidence or matters that the

~ Commission may officially notice, the Commission will evaluate a variety of factors in deciding

whether the service under review is the functional equivalent of a commercial mobile radio
service. Our principal inquiry will involve evaluating consumer demand for the service in order

17 See Part I1.A, paras. 3-10; Part II.A.1, paras. 13-17, supra.
"l House Report at 259-60 (footnotes omitted).

172 We note that the presumption that we adopt here is not to be confused with the presumption we
establish for PCS. See Part II1.D, paras. 116-123, infra. In relation to PCS we decide that all PCS is
presumptively CMRS. The significance of the presumption in the PCS context is that licensees receiving
PCS spectrum must use the spectrum to provide CMRS, unless they make a sufficient showing that they
should be permitted to use some or all of their allocated PCS spectrum on a private basis. Here we have
established generic definitions of CMRS and PMRS. Our presumption in the PCS context, in applying
these generic definitions, is based on our expectation that CMRS classification will fit these new services
and will most adequately meet the goals we have established for PCS.
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to determine whether the service is a close substitute for CMRS. For example, we will evaluate

whether ¢! in price for the service under examination, or for the comparable commercial
service, would pmmcumwchngeﬁomonemtotheother Market research
information the targeted market for the service under review also will be relevant.

Of course, we will tlmmmuuonmthecomext of the individual cases that may arise
based on a showing by any interested party.'” ,

. C. REGULATORY CLASSIFICATION OF EXISTING SERVICES

81. In the Notice we explaimed that the Budget Act ustoexammetheregulatory
status of all existing mobile services under the stamtory m discussed in the preceding
sections. We therefore uou?ht comment on whether e mobile services should be classified -
as CMRS or PMRS. The ollowing sections explain our ¢ cation, based on' the definitions

of CMRS and PMRS, of existing services as they are currently provided. We recognize,
however, that the manner in which these services are provided may change over time, and that

these changes may require reclassification. S

1. Existing Private Services

Govemmut, Public Safety, and
Special Emergency Radio Services

82. We proposed in the Nerice to classify all exi fovemment and public safety
mobile services as private mobile services under Sectlon 332(d)(3) of the Act. The commenters

~ uniformly support this tentative conclusion. * Because our rules restrict use of these services
to local governments and bhc "Z‘ anizations, they are not available ‘‘to the public’’ or
a “‘substantial portion of the public’’ within the meaning of Section 332(d). In addition, with the
exception of the Specn! Radio Service, these service categories are limited to not-
for-profit use. We therefore oonczlde that, as proposed all government, public safe;
Pmlgl Emergency ‘services regulated under Part 90, Subparts B and C, will be classi ed as

will continue to be regulated as they have been.

‘b. Aviation, Marine, and Personal Radio Services

83. The Notice proposed to classify all mobile service licensees in the Part 80 marine
services and Part 87 aviation services (with the ex n of Public Coast Station licensees, who
are currently regulated as common carriers) as P on the grounds that these are not-for—prof' it
systems. We also pﬁr-‘p;osed to clusafy personal mobile radio services under Part 95 as PMRS
on the same basis erally support this approach.'” Therefore, we conclude
that all mobile services under Pans , 87, and 95 will be classified as PMRS, except for Public
Coast Station service (Part 80, Subput J), which will be classified as CMRS. We also note that
this action does not fixed services under these rule parts, which are beyond the purview
of Sections 3(n) and 3 of the Act. Thus, Operational Fixed Station licensees under Part 80,
Subpart L, and Part 87, Subpart P, and Interactive Video and Data Service, which we have also
determined to be a fixed service, are not affected by this Order.

I The procedures for overcoming the presumption that a mobile service provider should be
regulated as PMRS are specified in Section 20.9(a) of the Commission’s Rules, as adopted in this Order.
See Appendix A.

174 See, e.g., AAR Comments at 4-5; AAR Reply Comments at 2-3; American Petroleum Comments
at 6; DC PSC Comments at 8; PRSG Comments at 2.

173 See, e. 8., ARINC Comments at 4-6; PRSG Comments at 2; Grand Comments at 2.
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c. Industrinl and Land Transpertation Services

u.In»ﬁwofawiﬁcmforcluniﬁaﬁonofthemnﬁdandund
Transportation Services (regulatod under Part 90, Subpants D and E of our Rules),”™ we
m;Mgmm_wmmmhwmemmM\M:Mapplymhcmms in these
service categories. The Novice tetatively concluded that licensees operating st‘estems for internal
use should be deemed not-for-profit within the mum# of the statute and therefore classified
as PMRS. In addition, we noted that because many of these private land mobile services are
specifically targeted to specific businesses, industries, or user groups, they are arguably not
intended for the public or even a substantial portion of the public. We therefore sought comment
on whether for-profit service in these categories should be classified as PMRS as well.

85. Virtually all commenters agree that PMRS classification is appropriate for licensees
in any of the Industrial or Land Transportation Services who operate systems solely for their
own internal use.'” As discussed in Part I1I.B.2.a, paras. 39-49, supra, however, commenters
are divided on the issue of whether a private non-commercial licensee should be classified
differently if it leases exoessﬂcap;ct:}tty, or enters imto a shared-use arrangement with oth_cr
users.'™ Commenters also express differing views on whether private carriers in the Industrial
and Land Transportation Services make service available to a ‘‘substantial portion of the public’’
within the meaninf“:fnSection 332(d). Many commenters argue that the eligibility restrictions
for these services limit their use to such specialized user groups that they should be uniformly
classified as private services.'” Other commenters contend that even existing private services
designated for specific user groups should be deemed *‘available to a substantial portion of the
public’’ on the grounds that they compete with common carrier services.'*

86. We conclude that, with the exception of the Business Radio Service, all Industrial and
Land Tmns?omtion Services should be classified as private mobile radio services under Section
332(d)(3) of the Act. We agree with the view expressed by many commenters that because these
services are limited under our rules to highly xpeculmt! uses for restricted classes of eligible
users, they should be treated as not avai to a substantial portion of the public for purposes
of Section 332(d)(1). In addition, many of the licensees in these services operate systems .solel‘Y
for internal use and therefore do not meet the ‘‘for-profit’’ element of the CMRS definition.'

: 87. In the case of the Business Radio Service (BR?f), we have determined that our
eligibility rules are sufficiently broad to render this service effectively available to a substantial

' The Industrial Radio Services consist of the Power, Petroleum, Forest Products, Video
Production, Relay Press, Special Industrial, Business, Manufacturers, and Telephone Maintenance radio
services. The Land Transportation Services are the Motor Carrier, Railroad, Taxicab, and Automobile
Emergency radio services.

1T See, e.g., AAR Comments at 4-5; American Petroleum Comments at 4.
178 See, e.g., CTIA Comments at 7-8; McCaw Comments at 16; TDS Comments at 3-4.

1" See ARINC Reply Comments at 2; American Petroleum Comments at 3-6; AAR Reply Comments
at 4.

130 USTA Comments at 5-6.

'8! Consistent with our decision concerning sale of excess capacity activities, however, we emphasize
that Industrial and Land Transportation Services licensees will be treated as for-profit to the extent of any
for-profit activity. Paras. 45-46, supra.
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portion of the public.'® Therefess; classification of BIRS licensees.will depend on whether the
meet the other clements ofﬂndems definition discussed in this Order. BRS liconseos whz

offer for-profit intercomsected smvice, as we have defined these terms, will bo classified as
CMRS providers. On the other Samd, BRS licensees who operate internal use systams or do not
offer interconnected service to system users will be classified as PMRS unless it is demonsirated
that they are providing service that is functionally equivalent to CMRS.

d. Speciulized Mublle Radio

88, In the Nofice, we reguested comment on how the clements of the CMRS definition
 Specialissd-Mobile Radio (SMR) service. We stated our tentative belief that
] R service should be considered available to a ‘‘substantial portion of the public’’
and therefore classified as CMIRS if the other clements of the definition are met. We pointed out
that if we treat wide-area SMRs as available to a substantial portion of the public, under this
approach, both existing wide-srea SMR service and peading proposals for wide-area SMR
service could be affeceed. We requested comment, however, on whether we should classify as
private SMRs that do not offer wide-area service or do not employ frequency reuse on the
grounds that such sérvices are either not available to a *‘substantial portion of the public’’ or that
they are not the ‘‘functionsl equivalent’’ of commercial mobile radio service. In addition, we
sought comment on how we sliotld classify wide-area licensees who provide non-interconnected
service, do not serve 3 substimtial portion of the public, or devote the majority of their system

| 89. Many of the commenters believe that any wide-area SMR systems that provide
Wser&e should be ch;se‘iﬁed as CMRS.'"® Some commenters, such h:sulftlfe
yhnson, believe that oaly these wide-area systems loying frequency. reuse s
classified as CMRS"‘M are also divided m we should classify small or
traditional SMIR | mele CTIA and others comtend that all SMR providers should
be classified as é'{ms IRS in light of Congress’s directives and economic analysis concerning their
' ility.!® Other commenters, such as ITA, believe that the Commission should
sify as private smaller SMR systems that are licensed for a limited number of
service to a specialized class of customers.'® :

90, Under our in tation of the statute, most SMR licensees automatically meet two
of the elements of the  definition. First, because all our rules define SMR licensees as
“‘commercial’’ service providers,'”’ they are by definition providing for-profit service under
our interpretation of the CMRS definition. Second, we have concluded that the SMR end user
;I‘J;gibili criteria set forth in our rules' allow licensees to make service available to the

lic. With respect to the ‘‘interconnection’’ element of the definition, however, our rules
allow but do not require SMRs to provide interconnected service to subscribers. We therefore

132 See para. 68, supra.

18 See, e.g., AMTA Comments at 14-15; DC PSC Comments at 8; NYNEX Comments at 14-15
& n.18. , .

18 E.F. Johnson Comments at 9.

183 E.2., CTIA Comments at 15; Pacific Comments at 10; Mtel Cominents at 10-11; Arch Comments
at 8.

13 ITA Comments at 5.
187 Section 90.7 of the Commission’s Rules, 47 C.F.R. § 90.7.
188 Section 90.603(c) of the Commission’s Rules, 47 C.F.R. § 90.603(c).
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conclude that classification of alf SMI systems tums on whether they do, in fact, provide
interconnected service as defined by the sste. Licensees who provide interconnected service
will ?i: clalngsiﬁed as CMRS providers, widfe those who do not will be classified as PMRS
providers. .

91. This ?pp'roach will result in CMRS classification for any wide-area SMR that intends

“to offer for-profit interconnected service, as we expect most such systems will do. This is
consistent with Congress's goal and the views of most commenters that SMRs providing
interconnected service on a competitive basis with cellular carriers should be regulated similarly
to cellular carriers. At the same time, this approach will allow traditional SMR dispatch services
to be classified as private to the extent that these systems are not offering interconnected service
or do not have an interconnection request pending with the Commission. In this respect, we
agree with those parties who argue that an individual dispatch-only SMR system does not fit
within the definition of CMRS.

92, We emphasize, however, that any offering of interconnected service by a traditional
SMR licensee will result in CMRS classification. Thus, our decision whether to classify SMRs
as PMRS or CMRS will not turn on system capacity, fmclgg:tcy reuse, or other technology-
degendent aspects of system operations. We agree with Telocator that ‘‘the agency has never
relied on system capacity to ascertain mﬂl:éory status’’ and ‘‘to do so now could create
disincentives to employ new capacity-enhancing technologies . . . .”""™ In addition, as
concluded in an earlier sectioni, bur decision how to classify a service will not turn on the size
of the geographic area served. ™

93. Finally, we note that under our interpretation of ‘functional equivalence’’ discussed
W 79-80, supra, the possibility exists that an SMR system that does not fall within the

definition could nevertheless be classified as C based on a finding that it is
functionally equivalent to CMRS. Because we are presuming all such SMR systems to be
private, however, we conclude that there is no reason to reach this issue at this juncture. Should
there be instances where parties contend that a presumptively private SMR licensee is providing
the functional equivalent of CMRS, we believe that development of a record is required to
overcome this presumption, and that such instances should be addressed on a case-by-case basis.

e. 220-222 MHz Private Land Mebile

94, In the 220-222 MHz band, we license systems with local or nationwide channels that
can be used for commercial or non-commercial operations.'” In the Notice, we requested
comment addressing whether for-profit interconnected private land mobile services at 220 MHz
should be classified as CMRS and non-commercial 220 MHz services classified as PMRS.
Roamer asserts that technical limitations make the 220 MHz services unattractive for
interconnected two-way voice communications, so they are not competitive with wide-area SMR
offerings, cellular, or PCS. Roamer contends that 220 MHz services should therefore remain
private except to the extent that we determine, on a case-by-case basis, that they compete with

1% As discussed in para. 55, supra, SMR licensees who do not offer interconnected service to their
customers may use interconnected facilities for internal control purposes without affecting their regulatory
status.

190 Telocator Comments at 12.
! Para. 70, supra.
192 See Part 90 of the Commission’s Rules, Subpart T, 47 C.F.R. §§ 90.701-90.741.
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wide-area SMR services.'” Other commenters address 220 MEz systems indirectly; for
example, AMTA argues that we should classify as private all two-way private carriers and all
purely internal systems (this wowdd include the non-commercial 220 MHz systems).'™ '

95. Despite the arguments presented by Roamer, the key issue at 220 MHz is not whether
the technology is attractive for veice jaging, but rather whether interconnected, for-profit
service is in fact made available te the public. Eligibility for this service is extremely broad,'”’
wweﬁndthatzmmzmmmeffecﬁvel;emavaihb;letoasubmnt‘ialpon_ionofthe
public. The technology permits licensees to offer imterconnected services. Regulatory status
therefore depends 1 whether the licensee in fact makes available for-profit, interconnected
service. Local 220 MHz channels may be used for commercial or non-commercial operations.
If a local system licensee offers imterconnected service that is for-profit, as we have interpreted
that element of the statutory CMRS definition, then the service will be classified as .
Services that are not interconnected or that are used for only non-commercial purposes,
however, will be presumptively classified as PMRS, unless affirmative showings demonstrate
that they are in fact the functional equivalent of CMRS. Nationwide 220 MHz channels are
mdyy designated for commercial or non-commercial use. The Rules provide for-profit use
of the commercial channels, so the question in each case is whether interconnected service is
offered. Offerings of intercomnected service will be classified as CMRS, therefore, and non-
interconnected services will be mptively classified as PMRS unless contrary showings are
made. The non-commercial nationwide channels are assigned for intemnal use of the licensee,
which we have detesmined is not a for-profit use. Services on such channels therefore will be
pmmmfnvely classified as PMRS unless a contrary showing is made. To the extent that these
channels are used for any for-profit operations, however, and to the extent that interconnected
service is offered, these channels will be reclassified as CMRS. ;

. Private Paging

96. We requested comment on the regulatory treatment of private paging services under

the statute. In so doing, we explained that private carrier paging (PCP) services are provided

for profit and without any significant restriction regarding classes of customers; therefore,

whether PCPs are classified as commercial mobile radio services would depend on whether they

are providing interconnected service. In contrast, we conclude that paging services operated
- exclusively for the licensee’s internal communications are not-for-profit.”*

97. Commenters’ views on the classification of PCPs are divided primarily based on
whether they believe that ‘‘store-and-forward’’ service is a form of interconnected service within
the meaning of the statute.'”” As discussed above, we have concluded that end user transmis-
sion or receipt of messages to or from the gublic switched network on a store-and-forward basis
does constitute interconmected service.'™ Therefore, we conclude that PCPs should be
classified as commercial mobile radio services. PCP services are generally provided for profit

193 Roamer Comments at 3-5.

194 AMTA Comments at 14-16. See Section 90.771 of the Commission’s Rules, 47 C.F.R. § 90.771
(non-commercial 220 MHz systems are designated for licensee’s internal use).

195 See Section 90.703 of the Commission’s Rules, 47 C.F.R. § 90.703.
19 See para. 44, supra.

197 See, e.g., Bell Atlantic Comments at 15; CTIA Comments at 15; McCaw Comments at 29-30;
Motorola Comments at App. A; Nextel Comments at 16-17;, NYNEX Comments at 15; Pagemart
Comments at 8-10.

198 See paras. 57-58, supra.
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and without significent restelcsions on oligibiilty. Also, given our determination reganding the
type ofmm-nnm ssesmected service for purposes of Section 332(d)(1)
the Act, fy the criteria for as commercial mobile radio services. We

believe that this classi is justified in part by the fact that there are no longer any real
differences between private carrier and comsnon carrier paging systems. As Nextel points out,
‘‘[bloth offer interconnected service to enable subscribers to be reached by any user of the public
switched network.’’'® We do not extend CMRS classification, however, to private internal
paging systems. Because these systems are not-for-%rom and serve the imemal communications
needs of licensees rather than being publicly available, they will be presumptively classified as

g. Autematic Vehicle Monitering

98. Currently, Automatic Vehicle Monitoring (AVM) systems operate under interim rule
provisions.’® We sought comment in the Notice ing the Commission’s pending proposal
to permit licensees of Automatic Vehicle Monitoring (AVM) systems, which operate by means
of radio transmission to and from central comtrol points, to provide location and monitoring
service to Part 90 ¢ , individuals, and the Federal Government.>' Metricom argues that
Location -and Moni &S:rvice (LMS) systems should be classified as CMRS because if the
system operators make their service avai to individuals then the services will be available
to a substantial portion of the public.?® Southwestern, an active AVM participant, states that
AVM services Id be classified as CMRS because they are likely to evolve into interconnect-
ed service over time.”® :

. 99. Under our interim rules, AVM service is licensed on a not-for-profit basis.?® If
this service is offered to third party users, the service is effectively available to a substantial
Fortion of the public.?® Under our proposal in the LMS Notice, AVM may be licensed on a
or-profit basis and we propose to expand the eligibility to include individuals and the Federal
Government.?® At. present, however, these systems do not offer interconnected service, nor
are they likely to do so in the foreseeable future. Therefore, we will presumptively classify
AVM systems as PMRS. Of course, should AVM systems develop interconnected service
cag;l;ility in the future, as Southwestern. predicts, they will be subject to reclassification. Other
AVM services, i.e., those that are not wide-band offerings, include a broad range of services
such as tag readers that may track trains and highway vehicles, automatically debit tolls from
drivers’ accoumts, and perform numerous other intelligent location and monitoring services.
Atlthough these advanced services are provided for the benefit of the public, we anticipate that

19 Nextel Comments at 16.
200 Section 90.239 of the Commission’s Rules, 47 C.F.R. § 90.239.

1 See Amendment of Part 90 of the Commission’s Rules To Adopt Regulations for Automatic
Vehicle Monitoring Systems, PR Docket No. 93-61, Notice of Proposed Rule Making, 8 FCC Rcd 2502
(1993) (LMS Notice).

22 Metricom Comments at 5-6.
2B gouthwestern Comments at 8, 17.

204 LMS Notice, 8 FCC Rcd at 2503. In 1992, however, the Private Radio Bureau granted Teletrac
a waiver of the Commission’s Rules to allow it to provide service on a private carrier basis, to serve
individuals, and to locate objects other than vehicles. /d. at 2502-03.

25 See para. 68, supra.
206 1 MS Notice, 8 FCC Red at 2503,
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2, Eng Cm Cawvlor Services
CM“MS«VM

‘ ‘(l) m and Pleadings

100. mmwmntonhowenMMmmcamusemces should be -
classified under revised Section 332 of the Act. We stated our view that existing common carrier
services that provide i ‘mlepMncsewmwthewbhcw be classified as
mmmmmmw emphasized that, depending on our decision as to whether
store-and-forwasd p Mmmmecwd service, however, common carrier systems
that use fomﬂcullbosuhjecttomcluuﬁaﬁon In addition, we
memmdbmwmmmmsymmmthembthobﬂe rvice
owldbereclusiﬁedaspﬁmﬂwconcludcthatlowaplcas ystems do not serve the public,
orasubstantu!poxhon ofthepuhﬁc for purposes of the definition in Section 332(d)(1).

101 The mmn agree that existing common carrier servnces, including
cellular and paging, should be chuiﬁed as commercial mobile radio services.”” These parties
agree that those common carrier services are for-profit, are interconnected services, and are
made available to the public withieut restrictions. Some of the commenters believe, however, that
there may be certain common carriers that may be more appropriately reclassified as private
because t{ey are not functionalty equivalent in terms of market power and presence.*®

(Z)M
e Weagmwhlnhe commenters who argue that mos of the existing common carrier

statutory requirement for ¢ as a commercial mobile radio service
becauscthaymwttbeﬂmo of the statutory test. We agree with these parties that cellular
service (Part 22, Subpart ﬁeS@OW-Izalr—groundservwe(sz Subpart M) are
servioes that that fit within the t definition because they are pmv:ded for profit, are

interconnected to the public sw network, and make interconnected service available to the
public. The Public Land Mobile Service (Part 22 mmm G) comprises several of mobile
and fixed ions, of which paging services, ile telephone service ), improved
mobile te service (IMTS), trunked mobile semce and 454 MHz air-ground service meet
the definition of commercial mobile radio service.”® With respect to paging services that may
use store-and-forward technology, we have determined that such technology should not prevent
a service from being consi an interconnected service.?'° We also find that Offshore Radio

7 See, e.g., CTIA Comments at 15; GTE Comments at 9; Motorola Comments at App. A; NYNEX
Comments at 16.

208 See AMTA Comments at 15; E.F. Johnson Comments at 9-10.

2% The Public Land Mobile Service also contains provisions for authorization of 72-76 MHz fixed
and point to multipoint stations which are fixed operations that operate in conjunction with mobile
services.

210 See paras. 57-58, supra.
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Service (Part 22, Subpart L) smisfics the criteria for classification as CMRS.?'' This service
is provided for profit, offers imerconnected service, and contains no restriction on who may use
the service. Moreover, Part 22 offshore nadio service in not purely a fixed service as defined
by our Rules. Accordingly, we classify these existing common carrier mobile services as
commercial mobile radio services. Finally, we find that the Rural Radio Service, including
BETRS, is a fixed service and is not affected by this proceeding.

b. Dispatch
(1) Background and Pleadings

103. We m%sted comment on whether we should amend our rules to allow existin
common carriers who are classified as commercial mobile radio services to provide dispatc
service. Under Section 332(c)(2) of the Act, Congress has given the Commission discretion to
terminate the current dispatch prohibition in whole or in part. Thus, we souilllt comments on (1)
whether there are anz technical justifications for comtinuing the prohibition; (2) whether
eliminating the dispatch prohibition would provide carriers with greater flexibility to meet their
customer needs; and (3) whether eliminating the prohibifion would promote increased
competition in the dispatch marketplace and lower costs to subscribers.

104. While most commenters favor eliminating the current prohibition on dispatch,?'?
a number of commenters raise competitive concerns with such a proposal.?’® Those who favor
elimination of the disf:tch prohibition argue that there are no technical justifications for the
prohibition and that allowing CMRS providers to offer dispatch service will provide consumers
with expanded choices.? ies on the other side of this issue argue that while eventual
repeal of the dispatch ban may be justified, immediate repeal could enable CMRS providers to
exert market power mﬂinst traditional SMR sKstems that now offer dispatch.”’ In addition,
AMSC requests that the Commission clarify that mobile satellite service (MSS) systems are

permitted to provide dispatch service.?'®
(2) Discussion

105. We have concluded that the record established in this proceeding has not provided
us with sufficient data to sustain an informed judgment regarding the effects that removal of the
dispatch service ban may have in the dispatch marketplace. Therefore, we have decided to seek
further comment on this matter in the context of an upcominf‘(?roceeding in which we plan to
examine our gmhibition inst the licensing of wireline telephone carriers in the SMR service.
This will enable us to establish a more definitive record so we can better evaluate this issue. We
note, however, the following points. First, in examining the dispatch service issue, we will
continue to be guided by our objective to promote and protect competition, not specific
competitors. Second, AMSC MSS has been authorized to provide ‘‘a two-way voice dispatch

21! Offshore Radio Service Stations are authorized to offer and provide common carrier radio
telecommunications services for hire to subscribers on structures (also, airborne stations not exceeding
1000 feet above ground and boats) in the offshore coastal waters of the Gulf of Mexico. See Sections
22.1000-22.1008 of the Commission’s Rules, 47 C.F.R. §§ 22.1000-22.1008.

212 See, e.g., MCI Comments at 6-7; NYNEX Comments at 16; Telocator Comments at 16-17.
23 See, e.g., E.F. Johnson Comments at 10.

214 See, e.g., Bell Atlantic Comments at 17-19; Telocator Comments at 16-17.

213 See, e.g., AMTA Comments at 21-22.

216 AMSC Comments at 6-7; AMSC Reply Comments at 1-2,
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service between a user terminal and a base station.’’?!” This Order does not alter AMSC’s
current authorization to provide service. '
(1) Buckground and Pleadings
106. We explained in the Notice that mobile servicés using the system capacity of a

satellite licensee within Section 3(n) of the Communications Act. Citing Martin Mariet-
1a,™ we indicated that the Commission may authorize a domestic satellite licensee to offer
stem ity for the provision of mobile service on a non-common carriage basis absent a
wing that it would not be in the public interest. Because Section 332(c)(5) did not prohibit
the Commission from costissing to determine whether the provision of space segment capacity
by satellite systems to CMIRS providers shall be treated as common carriage, we tentativellz
concluded that we should continue our existing procedures for making this determination.’
Furthermore, we stated that if the satellite system licensee opts to provide commercial mobile
radio service directly to end users, it shall be treated as a common carrier. Similarly, provision
of commercial mobile radio service to end users by earth station licensees or providers who
resell space segment capacity would be treated as common carrier service. We sought comments
on this analysis. ' '

- 107. Starsys, Motorola, and NYNEX agree with our proposal to continue to authorize
domestic mobile satellite setvice licensees to provide service on a non-common carrier basis if
the public interest is served.” In addition, AMSC agrees with our proposal to require this
service to be classified as CMRS to the extent that the services are provided to end users.”
AMSC requests, however, that if the Commission decides to regulate some mobile sateilite
licensees as pon-common carriers in the provision of space segment, all licensees of similar
services, such as AMSC, should be regu the same.”” TRW and Reed Smith argue that
resellers of satellite ity should not be regulated as CMRS unless they provide service
directly to end users, reg s of the regulatory status of the licensee of the underlying satellite

47 Amendment of Parts 2, 22 and 25 of the Commission’s Rules To Allocate Spectrum for and To
Establish Other Rules and Policies Pertaining to the Use of Radio Frequencies in a Land Mobile Satellite
Service for the Provision of Various Common Carrier Services, GEN Docket No. 84-1234, Memorandum
Opinion, Order and Authorization, 4 FCC Rcd 6041, 6046-48 (1989)(AMSC Authorization Order).

218 Martin Marietta Communications Systems, Memorandum Opinion and Order, 60 Rad.Reg. (P&F)
2d 779 (1986)(Martin Marietta). '

2% The Commission must make this determination by looking at an array of public interest
considerations (e.g., the types of services being offered and the number of licensees being authorized).
See, e.g., Amendment of Parts 2, 22 and 25 of the Commission’s Rules To Allocate Spectrum for, and
To Establish Other Rules and Policies Pertaining to the Use of Radio Frequencies in a Land Mobile
Satellite Service for the Provision of Various Common Carrier Services, GEN Docket No. 84-1234,
Second Report and Order, 2 FCC Rcd 485, 490 (1987); Amendment to the Commission’s Rules To
Allocate Spectrum for, and To Establish Other Rules and Policies Pertaining to, a Radiodetermination
Satellite Service, GEN Docket No. 84-689, Second Report and Order, 104 FCC 2d 650, 665-66
(1986)(RDSS Order).

20 Motorola Comments at 13-15; NYNEX Comments at 17; Starsys Comments at 2.
21 AMSC Comments at 5.
222 AMSC Reply Comments at 3-4.
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aystam;’” TRW also eagees dhat some mobile satellite. services — e.g., radiolocation services

for truck flsets or dugm sewvice networks for a co ’s employees — may not be CMRS
because they may be offornd on a mmnnmb'a%s to aplin){ited population 2
(2) Biscussion |

108. The Conunission will continwe to use its existing procedures to determine whether
‘‘the provision of space segment capacity by satellite systems to providers of commercial mobile
service shall be treated as common carriage.’’”” We will extend this treatment to any entity
that sells or leases space segment ity, to the extent that they are not providing CMRS
directly to end users. Consistent with Section 332(c)(1)(A) of the statute, however, the provision
of bot m and earth segment capacity either by mobile satellite system licensees providing
service through, for example, their own licensed earth stations, or by earth station licensee
resellers, directly to users of CMRS shall be treated as common carriage.” Thus, each mobile
satellite service must be evaluated, consistent with the approach outlined in this decision, to

determine whether the service offering is CMRS or .

109. At present, there are three mobile satellite services authorized by this Commission:
geostati mobile_satellite service (MSS);** non-voice, non-geostatio mobile satellite
service G MSS),” and radiodetermination satellite service S).” MSS is
regulated as a common carrier service, RDSS is regulated as a private service, and NVNG MSS
%%ce station licensees are not required to be common carriers in providing system access to

RS providers. Thus, under our existi (?mcedums, we have already provided a regulato
framework under which RDSS and system licensees and other entities may provi
system access to CMRS providers on a non-common carrier basis. We believe that each of these
services may be offered to end users as CMRS. For example, these services probably will be
offered for-profit and to the public; however, they may not be interconnected to the public
switched network in all cases (e.g., the back-haul to the customer may be through a private
fixed-satellite network). Thus, to the extent a space station licensee or other entity provndes to
end users a service that meets the elements of the CMRS definition discussed in this Order or
is the functional equivalent of CMRS, we will regulate the provision of that service by the
licensee or other entity as common carriage. We decline on this record, however, to change the
regulatory classification of AMSC, the sole domestic MSS space station licensee. C is
authorized as a provider of space segment capacity directly to end users through its own earth

3 Reed Smith Comments at S; TRW Reply Comments at 13.
24 TRW Comments at 16-21,

3 Comsat has been authorized to offer system capacity on Inmarsat satellites for the provision of
mobile satellite service. It has also been authorized to offer Inmarsat-based mobile satellite service directly
to end users. Comsat has been treated as a common carrier in both instances. 47 U.S.C. § 741, The new
Section 332(c)(4) of the Communications Act provides that Section 332(c) does not alter or affect this
treatment.

226 See Conference Report at 494,
21 AMSC Authorization Order.

% Amendment of the Commission’s Rules To Establish Rules and Policies Pertaining to a Non-
Voice, Non-Geostationary Mobile Satellite Service, CC Docket No. 92-76, Report and Order, 8 FCC Red
8450 (1993).

2 See RDSS Order.
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ding. the
DﬁSSmRel6
latory status ofthe

mthel6and24Gszmdtto providers. >
. cntena outlined in this decision, we will determine whether

,ef' Wm 1 end users shall be treated as CMRS

 of this however, it is important to note that

aght comment in the MBS Above 1 GHz Notice: whedmtheream“pubhc

0ns to impose a Jegal compuision MSS Above 1 station operators
toservethe lic itly, even if an MSS Above 1 GHz offering not fall within the

definition of CMRS. "™ |
3. Comrcial and Privase Service on Cmnmn Frequencies

Backmund and Pleadings

110. Basedqnttemthatsomeexlm rivate land mobile services are
reclassified as cial mobile radio services, we in the Notice that it would be
neoeunry to :ddms yw commercial and ‘private mobile radio services would co-exist on

common fraquencies. We stated eur belief ﬂm any 10 separate our existing private land
mobxlebandsimmmt‘or .mmmimwmldbeunpncmal ,
and unnecessary. Instead iﬂuwdﬂutweprekrto licensees on existing land mobile
frequencws the ﬂexiblhty to provide either commercial or private service as defined by our

111, One appmach would allow_licensees the option to provide both
commercial and private mvice r a single license. Under this alternative, we would impose
the a c and ngulauoﬁs on each type of service provided. Another approach
we proposed would be to classify licensees as commercial or private mobile radio service
providers based on their p: use of the m. We sought comments on the implications
of each of these proposals as well as other alternatives to resolve this issue.

112, AMTA warns that any blfurcated regulatory approach we adopt may have to be
revisited if it impedes industry growth or uniquely dlsadvantages certain classes of users.’

20 American Mobile Satellite Corp., File No. 420-DSE-P/L-90, Order and Authorization, 7 FCC
Red 942 (1992).

Bl The Commission has also authorized IDB to provide Inmarsat-based mobile satellite service
directly to end users. IDB requested, and was granted, common carrier status. We find no basis on this
record to modify IDB’s common carrier status.

52 Amendment of the Commission’s Rules To Establish Rules and Policies Pertaining to a Mobile
Satellite Service in the 1610-1626.5 / 2483.5-2500 MHz Frequency Bands, CC Docket No. 92-166,
Notice of Proposed Rule Making, FCC 94-11 (adopted Jan. 19, 1994) (MSS Above 1 GHz Notice).

22 Using our existing procedures, the Commission will make its determination based on the criteria
of the NARUC I test discussed in the MSS Above 1 GHz Notice. Id. at para. 80.

3 Id. at para. 81.
25 AMTA Comments at 16.

Page 48



E.F. Johnson asserts that the Commission need only establish compatible co-channel protection
criteria between the services to ensure co-existence.

b. Discussion

- 113. As a result of our other decisions in this Order, some, but not all, licensees
%utsing on frequency bands currently allocated to Part 90 services will be reclassified as
MRS providérs. We will not be able to determine the regulatory status of licensees by the
assignecr frequency bands as in the past. Rather, it appears inevitable that both commercial and
rivate mobile radio services will coexist on the same frequency bands. Thus, we agree with
.F. Johnson that it is not practical to establish a regulatory structure that is frequency specific.

114. Based on our objective of ensuring that like mobile services are regulated similarly
as a means of ensuring regulatory symmetry, we will be amending our rules in a future rule
making in this proceeding to reconcile significantly disparate technical, operational and

cedural regulations. Our decision to bring similar offerings under the same regulatory
classification and rules should allow all mobile service providers the flexibility to offer
competitive service.

115. Finally, we favor issuing a single license to mobile service providers offering both
commercial and private services on the same frequency. In particular, we will adopt the same
licensing scheme for existing mobile services as we are establishing for PCS.?’ As we discuss
in Part I.D, paras. 116-123, infra, PCS licensees that offer both commercial and private
services will be issued a single CMRS license, but may seek authority to dedicate a portion of
their assigned spectrum to .

D. _RFX;ULATORY CLASSIFICATION OF PERSONAL COMMUNICATIONS SERVICES
1. Background and Pleadings

116. In the Notice we sought comment on what regulatory agroach ought to be taken
with respect to personal communications services (PCS). rlnaramcu , we asked commenters
to address whether all PCS should be deemed to be commercial mobile radio service, or whether
some PCS offerings mifh( be identified as private mobile radio services. We also proposed that,
if PCS is defined to include both commercial and private applications, then PCS licensees should
be allowed to choose the type of service they would provide. In relation to this ‘‘self-
designation’’ option, the Notice also sought comment on wgethe‘ r the option should require that
licensees offer one type of service on a primary basis, limiting their offering of the other type
on a secondary basis, or in the alternative, whether we ought to allow licensees to offer both
commercial and private mobile radio services on a ‘‘co-primary’’ basis. Finally, we asked
commenters to evaluate the practical licensing consequences that would flow from adoption of
the ‘‘self-designation’’ option.

1% E F. Johnson Comments at 9.

27 We plan to issue a Notice of Proposed Rule Making in the near future to address a range of
licensing issues related to the actions we take in this Order. Procedural and technical rules relating to the
provision of commercial and private services by carriers on the same frequency will be considered in that
proceeding. See Part IV.C, para. 285, infra.
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(3) diversity of services; and (4) competitive delivery.

117, Many commenters and repl,y commenters favor tregtment of all PCS services as
exclusively, or at least ‘‘presumptively,’’ commercial mobile radio service offerings.?* Several
other commenters maintain, however, that all PCS licensees should be allowed to *‘self-
designate,”’ by means of licensee choice, whether they are to provide commercial or private
mobile radio service offeﬁn&’;A few commenters and reply commenters contend that some
portion of PCS spectrum d be reserved for private mobile radio service use.*® Mtel
argues, however, that ‘‘it is the nature of the services provided, and not any regulatory
compulsion or self-designation, that should dictate PCS classification.’’>*' Lastly, Time Warner
maintains that all PCS should be regulated as private mobile radio service.>

2. Discussion

118. In deciding what regulatory approach to t for PCS we believe that it is
imperative first to emphasize the goals for this service that were established in our PCS
proceeding and by Congress in adopting the Act. In the PCS Notice we sed to
achieve four basic goals in establishing PCS, namely: (1& universality; (2) speed of!%) oyment;

5 Consequently, in our final decisions
in both the broadband and narrowband contexts, we decided to define PCS broadly, as:?*

[r]adio communications that encompass mobile and ancillary fixed
communication services that provide services to individuals and
businesrkases and can be integrated with a variety of competing
Networks.

In adoptin f this definition for broadband and narrowband PCS, our goal was to ensure that PCS
would include the widest amﬁible variety of services for individuals and businesses, and that
PCS providers would be able to employ the ‘‘maximum degree of flexibility’’ in meeting the
communications requirements of various users.*® We also believe that Congress’s intent in
adopting the Budget Act was to maximize the competitiveness and public availability of PCS

B8 See, e.g., AMTA Comments at 18; Bell Atlantic Comments at 16; CTIA Comments at 17; DC
PSC Comments at 10; NARUC Comments at 9-10; Nextel Comments at 17; Pacific Comments at 13-14;
Southwestern Comments at 17-18; USTA Comments at 9-10; Vanguard Comments at 13-14; Pacific
Reply Comments at 4-5; PA PUC Reply Comments at 10-11. "

9 See, e.g.. AMT/DSST Comments at 5; Ameritech Comments at 2-4; California Comments at 2-4;
CTIA Comments at 17-18; CTP Comments at 3; GTE Comments at 12-13; Motorola Comments at 11-12;
NABER Comments at 13-14; NTCA Comments at 4; Pagemart Comments at 17-18; Rochester Comments
at 6 n.11; TDS Comments at 17-18; Telocator Comments at 17-18; TRW Comments at 26-27; but see
MCI Reply Comments at 6; Rural Cellular Reply Comments at 5-8. ,

U0 See, e.g., New York Comments at 9; Southwestern Comments at 18; UTC Comments at 17-18;
UTC Reply Comments at 19-20.

21 Mtel Comments at 11.
22 Time Warner Comments at 4.
3 PCS Notice, 7 FCC Red at 5679 (para. 6).

24 Broadband PCS Order, 8 FCC Rcd 7700, 7710-13 (paras. 19-24). See Narrowband PCS Order,
8 FCC Rcd 7162, 7163-64 (paras. 9-14). ~

5 Broadband PCS Order, 8 FCC Red at 7712 (para. 23); Narrowband PCS Order, 8 FCC Rcd at
7164 (para. 13). v ‘
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