
11r"",--

provi<ling COIDml»'li~$~ with JJUl!Iic $witcbed.ssa~e networQ. 1iII In
clarifYiDg "~*'fVkes'" lIIIiIlIid,IIO tbeColidil'" ~~prt,JUbited~g
satellItesy"s frOID,.".,',·"'*'",0lJ .II~throu,h a dIta cimIIt ' tennmat(in&) m a~r that
can store and Process the data aDd sequently retransmit it over that network. nUI

!S. Wed~wldt thelecontmenters who aIJUC that the Data Com and MilUcom cases
. sbouldguide us to a,ditfetat ..... In Data Com, the Commission found thal no intercOnnec

tion was involved in ~,cqmmuniclldons system where caBers wishing to page subscribers placed
a call tbrouIhtbePSltlTW • .-erin. service wllicb thea "'yed the message to the intended
rec~t b,Yaet1V,','''',',' ",,',',tbe,,',' lMa,'",COIIltran,""':,:"=,'",a privatera(fio link,. We, ,held that theData Com system ".,Dot J*!Yidina," ',' service because there was' 00. direct
connection ,between tile PIll, CORl transIIIitter aad die PSN.m While the MiLUcom case
inv~lyed a system ...... uaed~ and forward teellnoloJY,. this fact Was not pertinent to our
declSlOD there ~u~ u.t deQision turned on nether tie licensee wasoperatmg a shared:-use
system that wOuld subject it to tile interconnection prohibition contained in the prior verSion of
Section 332. J13'

59. The stUu~ ~~ the CORlnaissioll to define the term "pub~ switched
netWotk."TheC~_<~endyused the t«Il' "pUblic switehe;d'teleJ?hone network"
(PSTN)to refer ,to ,tbf> ,local~' and interexc~ common camer SWitched network,
WhetMr,', b,Y, ,Wire, ',o,',r .tIIIo,'".,""",IM ,ilia,ay partiesu.., ,the COIB_iasion to continu,e, this appt08e,h t,odefillial ,the public sw'Mclled "'0Ii. We aaree with coaunenters who argue that die network
should ,~"be, defined ia a -.de wa~.,We believe that dtis ~retation is also more consiStent
with the u,$C of~ "pfbIk switched network, " ~'tban.~ more tec~ologically l?a~
tenn "pUttlic$W~ ' network. " The ,netwodc IS, continuously growm~an[f changmg
~. of ...,w teebaOIo,y &lid iacreasing demand. 1be purpose of the public SWitChed network
is to allow the public to Send or receive messages to or from anywhere m the nation. 'Therefore,
any switched common carrier service that is interconnected with the traditional local exchange

109 lnt~rnational Sal~llit~ Sylt~ms, 101 FCC 2d at 1054. An exception was made for emergency
restoration service.

110 [d. at 1100.

11I [d. at 1101.

112 Data Com, Inc., Decluatory Ruling, 104 FCC 2d 1311, 1315 & n.7 (1986). In the Data Com
case, we found that no aspect of the service provided by Data Com was dependent upon any direct or
indirect physical connection to the public switched network. In contrast, there can be services in which
some transmitters used in providing the service are not physically connected to the network but the
service is treated as interconnected because its overall configuration includes physical links with the PSN.

113 Applications of Mill icom Corporate Digital Communications, Memorandum Opinion and Order,
65 Rad. Reg (P&F) 235, 237-39 (1983), a.lfd sub nom. Telocator Network of America v. FCC, 761 F.2d
763 (D.C. Cir. 1985).

114 For example, in establishing the Basic Exchange Telecommunications Radio Service (BETRS) we
held that it was "intended to be an extension of intrastate basic exchange service." HETRS Order, 3 FCC
Red at 217. In particular, we explained that "BETRS is provided so that radio loops can take the place
of (expensive) wire or cable to remote areas." Jd.
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or mteleXchuJe II put of that MtWolt for. purposes of our
definition of "COIIlIDeft:iII lIIGbile '1'IJIIIio ._ices. ·-I" ,

60~ A DJobiJe ....icetWt ...... service, iIIdirocd b1terconnected to the PSN throuJh an
interconnectedcoBuneft'iaI,l1klbiJeradio service, such'Is a ceDular carrier, will be'deemed to
offer interconnected '..-vice because ......, could be sent to or received from tbe public
switq~ net\Vork via the,~1ar carrier. We~'. with NexteJ ancl PacifIC that use.of the North

=~s~u~~~.~~'==~=i=:::tr:~~c~
Numbering Plan PfQvidts,the pIrtic~ with ubiquitOus access tQ all otberparticipants in the
Plan. We fmd that anOder OnROrtant clement is switcbing,capability, which the teno "public
switched netwoJk" i~ies.Th~ inclUdes any COIIlmOn~rswitcning capability, not only a
local,exchange carrier s switch"" capability. nus, we beJjeve that this approach to tile public
switched network is consis;fent with creating a system of universal service where all people in
the United States can use the network to communicate with each other.

c. Service Avalllble to the ""bile
(1) Baekground tutd 1'fMIIbtgs

61. 'The ..-eIement of the commercial ",ile radio serVi~ defmition is that the service
must be.made. available ,to tile public. SPecir~y, Jbe statute pro"vieles that, i.f a I,icensee offers
a for"profit service and __ Interconnected service "available (A) to the public or (B) to such
classes of eligible users as to ,be effectivelf, available to a subStantial portion of the public, " then
it is. a commercial mobile radio service. I 7 ,In _.Notice, we interptetr-d thel~ "to the
public" as contanplating "any intereonnectedservice that is otferedto d,1e pubbc without
restriction, as existidl CODlnton canier services an: offered.,,11& The Notice also sought
comment regarding (1) what types of services are "offeted to such classes of eliJible users as
to be effectively available to a substantial portion of the public"; (2) whether such services that
are "effectively available" include those offerings that are "available to a substantial portion

liS It is important to note, however, that defining a carrier as part of the public switched network
does not impose any interconnection obligations upon that carrier. Interconnection obligations flow from
Ii common carrier's S~tion 201 obligations if the Commission finds that such connections are in the
public interest. The queStion of whether we will require CMRS providers to offer interconnectionto their
facilities to other CMRS providers or other parties requesting interconnection will be examined in a
separate proceeding. Set para. 285, infra. Moreover, our defining a carrier as part of the PSN for
purposes of our definition of "commercial mobile radio service" is not intended to alter or modify the
extent to which any such carrier may be subject to any obligations or requirements (e.g., network
reliability reporting, open network architecture) other than those contained in Section 332 of the Act or
in regulations promulgated by the Commission pursuant to Section 332.

116 The Plan provides a method of identifying telephone lines in the public network of North
America. The Plan has three ways of identifying phone numbers: a three digit area code, a three digit
exchange or central office code, and a four digit subscriber code. Currently, Bell Communications
Research (Bellcore) administers this plan. The Commission has initiated a proceeding related to the North
American Numbering Plan, and, in particular, the impending shortage of telephone numbers. See
Administration of the North American Numbering Plan, CC Docket No. 92-237, Notice of Inquiry, 7
FCC Rcd 6837 (1992).

117 Communications Act, § 332(d)(1), 47 U.S.c. § 332(d)(1).

lIS The statute directs the Commission to "specify by regulation" such classes of eligible users as
to be "effectively available to a substantial portion of the public. ,. rd.
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119 SM. e.g•• B.P. JoIaoD CoIIJIDeDtS at 7; GTE Coaunea1II at 6; McCaw Comments at 18; Motorola
Comments at 8; NABER Comments at 10; New York CoI1UllelltS at 7; Nextel Comments at 11; PageNet
Comments at 11-12.

120 BeUSouth Comments at 11.

121 Sprint Comments at 7.

122 US West Comments at 19.

123 MPX Comments at 4.

124 See. e.,.. AAI Coil"'" at 4; Arch Comments at S n.13; ARINC Comments at 5-6; GTE
Comments at 7; Motorola c.omm.ts at 8; NABER Comments at 10; Reed Smith Comments$: 3;
Roamer Comments at 9; IDS Comments at 8; UTC Comments at 11; AAR Reply Comments at 4;
Securicor Reply Comments at 6; Telocator Reply Comments at 4.

115 See. e.g•• Bell Atlantic Comments at 11; crlA Comments at 10; Mtel Comments at 8 ; New
York Comments at 7; NARUC Comments at 17; Pacific Comments at 7-8; PacTel Comments at 12-13;
Rochester Comments at S; Southwestern Comments at 9; Sprint Comments atS; Telocator Comments
at 11; USTA Comments at 6; US West Comments at 19-21; Vauguard Comments at 6-7; McCaw Reply
Comments at 23-24; PAPUC Reply Comments at 8; USTA Reply Comments at 3-4; US West Reply
Comments at 5-6.
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~·'IO,I'Yic#or,:llII6 ••"'.' in' a 'limited....npIUc area wOUld not be effectively
aV8ilabletothe public.~ to issue,~__n and ..-wly commenten agree that
10wCIPICj~ bis no,etleCt,~ lIIblic av . . .. of a service.) .. B.F.. Johnson, however

="~~I.~.t"'~~~·~~~cea::
irrelevant to a detI.mniM- or'fllbHc availability.l2I . and 1toaJner, however, maintain
that location-specificity aDd IiRUted geographic area do significantly restrict the public
availability of a service. 129 .

(2)DiuE."

65..... • W.e.·....... '. ..with...•... '. ,.CO...-.~.m.enters w.ho contend talat a service.. is avw.·ble' 'to the"public" '
if it isofforedto theplbllc:~t restriction on who may receive it. Por example, PageNet

asserts~rivate.lit .'. ·.'.,carner'. ". ,.., ," <IJC.P) is a.v.ailab1e to. tile PUbliC. without re.. stri~on beca,'. use the

=$.tin.:=~:~.E:~&.S=
doemecI to be'unav~totlte public. In addition, we believe that similarlY situated customers
sho8ld .have the·~ to obtain service on tile same terms as negOtiated by other
customers, unless, OlC8lllle;tlecarrier is able to denIomtratethat any distinctions in tenus do
not constitute lIDRaSOD1b1e dllcrimination under Section 202(a) of the Aet. l30

~tbe"""'c,toSUChc.., of eJiajbIe userS as to be effectively available '
to I so ." =:of.,~p(lticn in .SectioI1 332(d)(1)(B) of the Act, we believe that the key
woRis are ..~ ely IV....." In~. this 1anauI&e, Congress eschewed the House
definition's use of the word "broad" to modify the pflraie "claSses of eligible users" and

126 Se~. ~.g" Arch Comments at 5-6; Bell Atlantic Comments at 12; BeUSouth Comments at 13;
CI1A Comments at 10; DC PSC Comments at 6; GTE Comments at 7; Mtel Comments at 8; Motorola
Comments at 8-9;. NYNEX Conuaents at 11; Pacific Comments at 8-9; P8leNet Comments at 11;
Rodlester Comments .at 5n.9; Southwestern,Comments at 10-11; Sprint Comments at 8; .TDS Comments
at 9; Telocator Comments .at 12; US Wes~ Comments at 20; UTC Comments at 11-12; Vanguard
Comments at 7; McCaw Reply Comments at 24; Telocator Reply Comments at 4; Arch Reply Comments
at 5; bilt S~~ GTE Reply Comments at 4; Securicor Reply Comments at 6.

127 E.F. Johnson Comments at 7.

121 S~~. e.g•• Bell Adantic Comments at 12; CI1A Comments at 10; DC PSC Comments at 6;
McCaw Comments at 18; Motorola Comments at 8-9; Mtel Comments at 8; Pacific Comments at 9;
PageNet Comments at 11; Rochester Comments at 5; Southwestern Comments at 10-11; Sprint Comments
at 8 n.ll; TDS Comments at 10; US West Comments at 20; UTC Comments at 11-12; Vanguard
Comments at 7.

129 GTE Comments at 7; Roamer Comments at 10.

130 The terms and conditions for different classes of customers may. of course. vary. Whether such
differem:es are lawful would be a question of whether there is unreasonable discrimination under Section
202(a) of the Act. In the case of individualized or customized service offerings made by CMRS providers
to individual customers. it is our intent to classify and regulate such offerings as CMRS. regardless of
whether such offerings would be treated as common carriage under existing case law. if the service falls
within the definition of CMRS.

Page 29



,--
ack1pted ........ dae "II••• '. vonion which deleted the word "broad," iRdicati.. legislative
lntentto: 131

~... the cIIIiIrition of '·cOIII.,dal 'mobile services"
....UF.alJ pIOviders 91110 offer tlleirservices 'to broad or
........... of usen so .. to be effecfively available to a
subSIIIItiIJ portion of the public.

Thus, COl'lJtess intended bodl broad and narrow CIuIeS of eliJible users that meet the statutory
defmition to be included within this element. The statute directs the Commission to specify those
classes in its regulatiotls.

67. InapplyiDa the Matutory .Ianpaae, we look to sevenalreIevant factors, such as the
type,. datUre, aDd SCiOP" .. Qf users for whom the lef\'ice is irlteeded.132 'lbus, in the case of
e~bi1it.Y~s under ourRuIol, IU. service is' not •'effectively available to
a 10.... · .. '. porti~.of_.pu.. bUc" if..I.'t is.prov.ided QCluaivc.~ly for i.... use.. or IS offaed only
to a NniftcaDtly IIIItrictDd class of eliPbIe UIm, .. in the foUewi.. services: (1) Public Safety
Radio Serv~s; 134 (2) _ial BmClJClllCY Radio Service;13S (3) Industrial Radio Services
(ex~ for S~90,'1', Business Radio Service);I36 (4) Land T~tion Radio
Services; 131 (,) RIdo~nServices;13. (6) Naridrne Service Stations; I and (7) Avia
tion Service 5tati<*,I40 Service among these Part 90 elipbility groups, or to internal users,
is made available 011 only a limited basis to insubstantial PQrtions o(the public. We conclude that
it was., Concress's iDteIIt thIt. m~ng service available.. to, or ...., the eligible users in the
above-stated private mobile radio services doeJ not COI1st8te lervice that is "effectively
available to a substaatiaJ. portion of tilepublic,'f Finally, 220-222 MHz band and private pacing
systems that serve only the licensee's mtemal needs will not be deemed "effectively available

131 Conference Report at 496.

. 132 The statutory llDlQlle warranu lookinc at -.r- factors where the word "substantial"
modifying "portion of the public" could mean either "CODIiderlble;ample; lacle" or "of considerable
worth or value; important." Webster's New World Dictionary, Third Callege Edition, 1336 (1988).

133 Our description here applies the test to existing classes of eligibl~ users. We recognize, of course,
that other classes could be established under our Rules in the future that would not be "effectively
available to a substantial portion of the public" depending on the type, nature, and scope of users for
whom the. service is intended.

134 47 C.F.R. If 90.15-90.25.

135 47 C.F.R. II 90.33-90.55.
136 47 C.F.R. §§ 90.59-90.73,90.79,90.81.
137 47 C.F.R. §§ 90.85-90.95.

IiI 47 C.F.R. If 90.101. 90.103.
139 47 C.F.R. § 80.15.
140 47 C.F.R. § 87.19.
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to a substantial petti_ of die public, "because our rules restrict use of those services to internal
applications. 141

68. In coetrast, if a licensee operates a system not dedicated exclusively to internal use,
or .provides service to. uaers. other than.elipble user groups under our rules like those in the
services .listed in the pteecding~. graph, It is offerins serv.ice that is "effectively available to
a. SU.b.stan.tial.. po.moo.. Of. the. PUbli.CC...·'. 'tbus, the eligiltility.provisions for the Bu.siness Radio
s.erv.ice (BRS), PCPs (odaer tbanintemal use), commercial 220-222 MHz land mobile systems,
and. SMRs WOUldFi·.... it se.rvice. Offe.rings effectively to a "substantial portion" of the public.
The Part 90elipDt '. rules for all types of SMRs, commercial 220-222 MHz land mobile
systems, and PCPs, or example, include individuals as a category of eligible customers.
Furthermore, eligible uam in the BRS generally include any persons engaged in the operation
Of commercial activities, educational, philanth~ic, or ecclesiastical institutions, cle~y

activities, and hospitals, clinics,or medical associatlOns. 142 We believe that end user eligibihty
is virtually unrestricted in the Business Radio Smrice and offerin,s in that Service are therefore
!Jaade effectively available to .a substantial po~ion of the pub.hc. Our .classification of B~
illustrates the fact. that a. service may be claSSified as "effectively aVaIlable to a substantial
portion of the public" reprdless of whether individuals are eligible to receive the service. In
addition, A\ItOmatic Vellicle Monitoring services that are offered to third party users will be
deemed "effectively available to a substantial portion of the public, " because our interim rules
authorize service to persons eligible in the radio services of Part 90. 143

't. Under the "slBm capacity" exception proposed in the Notice, any licensee whose
system has limited capacity, such as an SMR with the capacity of no more than 70 to 100 users
per channel, would· be deemed to be offering a service that was not effectively available to a
substantial portion of the public. We agree with those commenters who argue that adopting the
"system capacity" approach would undennine the plain meaning of the statute, and Congress's
intent in passing it. Although a service has low system capacity, it may nonetheless be available

141 See generally Sections 9O.703(b), 90.717, 90.721, 9O.723(a), 9O.733(a)(2), 9O.733(a)(3), and
9O.733(b) of the Commission's Rules, 47 C.F.R. §§ 90.703(b), 90.717, 90.721, 9O.723(a), 9O.733(a)(2),
9O.733(a)(3),9O.733(b); Amendment of Part 90 of the Commission's Rules To Provide for the Use of
the 22Q..222 MHz Band by the Private Land Mobile Radio Service, PR Docket No. 89-552, Memorandum
Opinion and Order, 7 FCC Red 4484,4490-91 (1992)(220 MHz local channels in commercial or non
commercial status; non-eommercial nationwide licenses are for primary purpose of satisfying internal
communications requirements, but licensee may elect to provide commercial service on limited basis at
end of five-year period following grant of license). See also, e.g., Section 9O.494(a) of the Commission's
Rules, 47 C.F.R. § 9O.494(a) (900 MHz paging frequencies available to all Part 90 eligibles for
c:ommercial or non-eommercial use). Licensees in these services that have elected to operate not-for-profit
internal systems are barred by the terms of their licenses from offering a for-profit commercial service.
Such internal systems also are treated as not-for-profit for purposes of the CMRS definition. See para.
44, supra.

142 Section 90.75 of the Commission's Rules, 47 C.F.R. § 90.75; see also Amendment of Part 90
of the Commission's Rules To Expand Eligibility and Shared-Use Criteria for Private Land Mobile
Frequencies, PR Docket No. 89-45, Report and Order, 6 FCC Red 542 (1991).

143 Section 90.239 of the Commission's Rules, 47 C.F.R. § 90.239. In addition, we have granted
a waiver to Teletrac to allow it to offer service to individuals. See Amendment of Part 90 of the
Commission's Rules To Adopt Regulations for Automatic Vehicle Monitoring Systems, PR Docket No.
93-61, Notice ofProposed Rule Making, 8 FCC Rcd 2502, 2502-03 (1993). This Notice also proposes
expanding the eligibility of this service to include individuals and the Federal Government. Id. at 2503.
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inefficient spectJ1nn. use. fa ad••, therefore, we conclude that low system capacity, should not
be a factor. in detelUiniDg wheIIIer a class of eligible users makes the service "effectively
available to a substantial portiea of the public. "

7t,Lastly, we 'die issue raised in the Notice whether a limitation in the
~$izeof a~ to be a factor in decidiDa that a service is not "available

=;:~':'~~~J:~.';;'W~~~
our determiMtioll- •"Neconc '. diat irrespeCtive of the .!'Vice area in which a given ,licensee
is operating, ifthitlicentee ia.-viDg such classes of eligible users as to be in effect nWring
its service ......by a ..... portion of the pub& in thIt area, it is a 'service available to

::=~::I~c:.=--_l:=:,:'eiI~ii~J::~ i~==
~~~~com~se:iti.::::S=y ~=~~~~~b=
to the samereplatory .requiRIaents _ standa... FuItIIIr'alore,we .believe that flnding a
location-specific service not to be publicly available would be spectrally inefficient because it
may~ disincenti.ves to licenaees to build out their systems into wide-area networks. At
die same time, as wireless tochIIoIoIies move toward microcell and picocell environments, we
believe that it would not serve die public interest to allow such state-of-the-art technology, albeit
reserved to small areas, to·be MItricted from the general public.

J,PriwJt, MMJile..&nk,

a~ Baekpwnd and Pleaclinp

71, The statute defines private mobile service as "any mobile service (as defmed in
section 3(n» that is not a commercial mobile service or the functional equivalent of a

1.... Apart fromaituations involving carriers of last resort, see, e.g., United Fuel Gas. Co. v. Railroad
Comm'n, 278 U.S. 300,309 (1929)(ccThe primary duty ofa public utility is to serve on reasonable terms
all those who desire the services it renders. This duty does not permit it to pick and choose and to serve
only those portions of the territory which it finds most profitable, leaving 'the remainder to get along
without the service which it alone is in a position to give. "); see also Ametican Tel. & Tel.,
Memorandum Opinion and Order, 73 FCC 2d 248,263 (1979), the common carriage obligation extends
only to the provision of "adequate or reasonable" facilities in response to demand:

The term "adequate or reasonable" is not in its nature capable of exact
definition. It is a relative expression, and has to be considered as calling
for such facilities as might be fairly demanded, regard being had, among
other thinls, to the size of the place, the extent of the demand for
[service], the cost of furnishing the additional accommodations asked for,
and to all other flets which would have a bearing upon the question of
convenience and cost.

Atlantic Coast Line R.R. v. Wharton, 207 U.S. 328, 335 (1907); see New York ex reI. Woodhaven Gas
Light Co. v. Pub.Serv.Comm'n, 269 U.S. 244, 248 (1925). Thus, under longstanding principles of
common carriage regulation, the carrier's costs in "furnishing the additional accommodations" are a
relevant factor in determining the nature and extent of the carrier's obligation to provide service.
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commercial mobile service, as specified by replation by the Commission. "145 The Notice
described two .....tive iftterpretations of this definition. Under one approach, a qJobile service
would be claMified as private if (1) it fails to meet the statutory definition of a commercial
mobile radio service or (2) it is not the functional equivalent· of a commercial mobile radio
service, eVeR if it meets die literal definition of a commercial mobile radio service. Under
__ readiB& of the ....-0...'on, a mobile service would be classified as private if (1) it fails
to meet thestatutorydet'iaition of a commercial mobile radio service; and (2) it is not the
tUnctional equivaleat of_commercial mobile radio service. In addition, we requested comment
on what specific ........ the Commission should use to detennine whether a given service is
the .functional equivalent of a commercial mobile radio service.

72. Commenten disagree about the correct interpretation of the definition of private
mobile radio service. Some commenters urge the Commission to adopt a broad definition of
PMRS, so that the term would include any service that is not a commercial mobile radio service
as well as a mobile service which mar meet the literal defmition of a CMRS, but is not the
fuRCtional equiva1eat of a service that IS deemed to be CMU. I46 These parties generally refer
to the example in tile ConfelellCe ~rt, of a service that the Commission might classify as
private, to support their position. 14 Commen&ers advocating a broad definition of private
mobile radio service~ that their intapJetaOOn is consistent with the congressional intent
to create regulatory syametry for similar services. I'" In general, these commenters arpethat
Congress was concerned about re~latol}' synunetry between wide-area SMRs and cellular
carriers and, theJWoIe, COOl.ress did not Intend to apply.JTitle n. replation to mobile services
that are not the fuoctioBll oquivaient of COI1lIl1Cll'CW mobile radio services even if the services
fall within the technical defmition of CMRS. 14

' Reed Smith alto argues that the IaDt'IIV of
the statute is not ambiauaus and compels a broad intelpl'etation of private mobile radio
service. l50 In addition, urc asserts that, in adding the functional equivalence test, Congress
did not change the definition of commercial mobile radio service. Rather, Congress added an

145 Communications Act, § 332(d)(3), 47 U.S.C. § 332(d)(3).

I~ AMT/DSST Comments at 7-8; AMTA Comments at 12-13; E.F. Johnson Comments at 7-8;
Geotek: Comments at 5; ITA Comments at 2-4; LeRA Comments at 8-9; Motorola Comments at 9;
NABER Comments at 11; Pagemart Comments at 8; Reed Smith Comments at 6; Roamer Comments at
11-12; RMD Comments at 5-6; Securicor Reply Comments at 7; Time Warner Comments at 5-6; TRW
Comments at 16 n.33; UTC Comments at 12-13.

147 AMT/DSST Comments at 7-8; AMTA Comments at 13; E.F. Johnson Comments at 7-8; Geotek
Comments at 6-7; Motorola Comments at 9-10; NABER Comments at 11; Pagemart Comments at 9;
Reed Smith Comments 7-9; Roamer Comments at 12; RMD Comments at 5-6; Securicor Reply
Comments at 7-8; TRW Reply Comments at 19; UTC Comments at 14. See Conference Report at 496.

148 AMT/DSST Comments at 7-8; E.F. Johnson Comments at 8; ITA Comments at 3-5; Motorola
Comments at 10; Pagemart Comments at 9; Roamer Comments at 11-12; RMD Comments at 5-6;
Securicor Reply Comments at 8; Time Warner Comments at 6; UTC Comments at 13.

149 AMT/DSST Comments at 7; ITA Comments at 3-5; Motorola Comments at 10; RMD Comments
at 5-6;UTC Comments at 13. See also AMTA Comments at 12 (claiming that Congress was also
concerned that PeS services that provided a cellular or local loop-type service would be classified as
common carriage); Roamer Comments at 11-12 (including wide-area private carrier paging systems as
services that prompted the legislation).

ISO Reed Smith Comments at 6; accord UTC Reply Comments at 13.
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.=..valve for classifying services as private even if they meet the literal definition of

. 151 ...
73. Many other~ 11IM that the Commission sIloulda4opt a narrow intelpretabon

ofprivate lDobill radio lervice. wIIicb would include allY mobile service that is not a COIIIRIel"Cial
mobile radio serviceaad is .. tile· functional eqIIivale8t of a CMRS. 152 In support of this
interpretation, theseCOllbll..... aeneraDy refer to the .... iDthe Conference llqJort that
the tenn private mobile lel'Vioe iDCludes "neither a commercial mobile service nor the fUnctional
equivaletit of a commercial ..... service. •.153 Commenten advocatint a narrow interpretation
of .the definition of private "Ue radio service aeree with.~ advocating. a broad
interpretation that Conaress u.nded to create .repIItory symmetry for similar services. 154

They conclude, however, that Concress would not have create(! a technological distinction, like
the example in the COIlfenllCe Report, to allow similar services to be subject to differing
regulatory schemes. After all, argue many of those COIIlIDeIlten, Congress was attempting to
remove regulatory disparities based on technical distinctions. J55

74••Some.CORUDeIItfn aIIo so.- that the clear~e of the statute goes against the
broaddefiDition of pri,,* mobile radio service. BeUSoutb notes mat it is difficult to imagine
how a service could meet the "-ry defiDition of commercial mobile radio service and not be
the futICtionaJ. equivlllmt of CMIS. Any service *'diD& the statutory criteria and Commission
defiaitIOIts for CMRS is, by cIeft8ition, the functionaleflllivaleDt ofitse1f. It is therefore not only
a commercial mobile l'ICIiO lICI'Yice.z..but al$O the functional equivalent of a commercial mobile
radio!el'Vice. 156 AcCoIdinI· to US west, the· sole support. for the broad interpretation of private·
mobile radio service is the ..... from the ComeRlDCe Report which does not su~rt the
prupolition for which it is ciIed. 1'he example could not refer to a service falling wIthin the
literal definition of CMRS, arpes US West, because it does not describe a for-profit service.

151 UTC Comments at 14.

152 Arch Comments at 6; Bell Atlantic Comments at 13; BeIlSouth Comments at 20; CTIA Comments
at 11-13; DC PSC Comments at 7; Gel Comments at 2; GTE Comments at 8; McCaw Comments at 19
20; MCI Comments at 6; Mtel Comments at 9; NARUC Comments at 18-19; NTCA Comments at 2-3;
New Par Comments at 7-8; New York Comments at 8; NYNEX Comments' at 12; PA PUC Reply
Comments at 9; .Pacific Comments at 7; Pactel Comments at 7-8; Rochester Reply Comments at 3;
SouthweB1IlrDComments at 11-12; Sprint Comments at 9; IDS Comments at 10; USTA Comments at
6; US West ColIllll8nts at 7-8; Vanguard Comments at 8-9.

153 Conference Report at 496 (emphasis added). Bell Atlantic Comments at 13; DC PSC Comments
at 7; Mtel Comments at 9; NARUC Comments at 19; PA PUC Reply Comments at 9 & n.21; Pacific
Comments at 7 n.lS; SouthWel1em Comments at 1~; US West Comments at 8-9; USTA Reply Comments
at 4-5; Vanguard Comments at 8.

154 Bell Atlantic Comments at 13; CTIA Comments at 11; GTE Comments at 8; McCaw Comments
at 19-20; NARUC Comments at 19; New Par Comments at 7; NYNEX Comments at 12; TOS Comments
at 10-11; Vanguard Comments at 8.

155 See Bell Atlantic Comments at 13-14; CTIA Comments at 13-14; GTE Comments at 8; McCaw
Comments at 20 & n.SS.

156 BetlSouth Comments at 22 n.67. See also Southwestern Comments 8$ 13 (arguing that a broad
definition of "private" assumes that a commercial service is not defined by its own definition); US West
Comments at 8-9 (claiming that a broad interpretation of private mobile radio service implausibly
presupposes that there are commercial mobile radio services which would not be the functional equivalent
of commercial mobile radio service).
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..........y, ICCOftIIc *0 ~com....., 11112•• ill die COIIference Iq)oIt ftJIIows
the "neither/nor" ......1 that makes iDdi tIat. the functional·eq~ivalence. ..aysis

:~,l~:r,-(JIl~~~:SO"::ita~ta~~}ep:-:=u:
..no service are COI'NCl and· effectuate C~...'s directive that functionally equivalent or
substitutable services me. be subject to similar recuJation.I59

75. Some com_...-n. and reply~.. rs .1IIJPOI1. the propo.sal in. the Nolia .to adopt....

the functional ~uivu.ee test "sed to detelmine "'.... a QCIIQlROn carrier unreuoaably
d.ilCriminates in its c-.s.. Ifor like commuaicadons serviceS. 'dO CTlA. urges the Commiuion
to also .,ly precedent front the relevant IRIIbt _,sis used in antitnlst law. 161 Commenters
criticize adopting. a teoIInoIoIical test like that. clelcribed in the Conference I&:Iport, because
different teehn.oOlopes.· are...aipab.Ie of providiDa. COIIIpaI'abIe· &e... rv.ices.. 162 NYN8X ulJCS the
Commission to adopt ...... mles ntIanIktI dIe.·~ .ivalence test. 163 McCaw, on
the. other band, believes. tbIt·the CommiSsion slIOIald detel'llliJJefuncPonal. equivalence on a case
by..case basis when. service is authori%od. 'M A few comlMftters and reply comlMllters
disagree with the..~ in the Notice to adopt tile functioeal. equivalence test used by the
Conunjssion in ~.ion cases. l65 For exaftIIPIe, Geotek.. aapes that the functional
equivalence tcst should focus on whether the iaten:orlMCted portioll of the service is the primary
service offered or only secondary or incidental to the primary service. 166

b.~

(1) St:f1JH ofDejinitlM

76. We agree with commenters who argue tbIt Conpesa imeodedto narrow the scope
of the definition for private mobile radio service by addinI Janluaae stating that a mobile service
would be considered to be private. if it is not the functional erquivalent of a commercial mobile
radio service. Given this congressional intent, we conclude that a mobile service may be

157 See para. 73, SflfJM.

158 US West Comments at 8; accord CI1A Reply Comments at 13.

159 Nextel Comments at 13-14.

160 crIA Comments at 11-13; DC PSC Comments at 7-8; GTE Comments at 8; Mtel Comments at
10; NABER Comments at II; NARUC Comments at 19-20; Nextel Roply Comments at 5-7; NYNEX
Comments at 13; PA PUC Reply Comments at 9-10; PacifIC Comments at 8; TDS Comments at 11;
Telocator Reply Comments at 6; USTA Comments at 6; Vanguard Comments at 9,.

161 CTIA Comments at 11-13.

162 McCaw Cornmentl at 20 n.55; NYNEX Comments at 12-13; PRSG Comments at 2; Southwestern
Comments at 14; Telocator Comments at 13 n.18; US West Reply Comments at 8; Vanguard Comments
at 9.

163 NYNEX Comments at 13-14; see also Time Warner Comments at 6-7.

164 McCaw Comments at 21-22; see also PA PUC Reply Comments at 10; TRW Comments at 26
n.51; UTC Comments at 14-15.

165 See, e.g., E.F. Johnson Comments at 8; Motorola Comments at 10-11; Southwestern Comments
at 13-14; TRW Reply Comments at 20 n.42.

166 Geotek Comments at 7-8.
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Ill,.....--

OIllaSifled.•. · ·•.·.• ....•.... ...·•..t:.

F
.. ......•.._~.•..••.......•'..•..•··.if it .•....·.· . a...•.··.CMU.·.....nor.· tile functieRIi.• equi~aIeIIt of a ow...•• ' TIlefactora .. '.. .., ....10 ~ue: die pIlIiII o(tIIe statute, in

the~,...."·",, _overall purpose of tile stab't. Ftrst, we beuew *'eurCOlIC'"~. iII~'frtJin IIIe pIIiD. wonts of the~. At. we ••~IliiIod,
section 332(d)(~)Of_A« '. .·· .• that a mobiIe.-vice may be classified as a'PIGS GIlly
if it is not a collll1lercill ' ..." . radio service or the fuactionat equivalent of a CMRS. We
bellev.e..that.. the ~.ost~.. '.. '.. '.~ 0.f app~yin. this ItatUtOI}' test..is as. fOllOW.s:. If we cone.'.. lade.',that a Ltlobileaervilte ....:to. ,P¥b1iC (or a subItaMial'~OIlof the ~Iic), is offered
for prOfit, ..··~ .. ~.Ir•.••~IeI'Vice, me..we ...CoIdude dill the JOObiIe service' is a
ctWmerc.. ... '.' . _ ..'~.'.. ""." '..•.~. •...:.....:...-•..... becauIe' the IllUDe.. of die. terVlCe.icle bdDa.. -".1I.·.it..Within....'..·tIIt.. statuto....ry&iiDition()f'~:"" ·1Idio· services. '0Ice we "ve .COIICktdiJd that a mobBeservice
falls witbiD:~~"""'" ~of a ~, it is~y ~possible; .~ the'
statute, to~"'tJIj. -.vlCe couldbeclMlified u a pnVMe mobile radio8el'VJ.Ct. The
statute WJequiy~ ....... priYIte mobile radio ..-vice is nota·coatmercial mobile radio
service. It .~"'ltWnJll.e.t·Withtile __ to ., tMt the'tm1D "commercialmobiJ8 nadio
service': is _~~"eIements.stare(HR section 332(d)(1), but by some benchmark
CMRS·tbat.'..c'.. OIPIJiII ·~.(suc.h .. asooe .. employs ~.'YmI.seor covers aparticular~.., • ptpested by some~). AsBellsoUth notes, ifa service
meets the-~ Of (381 it is difficult to COIdive how it could not be the functional
equivalent ofCMRS, i.e.,Ofilelf. OntheodterbaDd, ifwe conclude that a mobile service does
not meet the literal deiftDitioII of a commercial mobile radio service, we will presume that the
serv.• ice is Pri.vateand...it..w... iU. be ......kted as PMRS.. unless. there is a showing m a specifiC.case ,
that it is the functiollal ~ivalent of a service that is cluaified as CMRS. Thus, the language
of the statute clearly~ that if a mobile SOI'Vice meets the litera1definition of a CMRS or
it is found. to be the~. equivaleDt of a service that does meet the literal defmition of
CMRS, it ClDIlOt be c1alllifled IS a PMRS.

77. Seccpt, ...~~ supports this~. 1beReportstates that
the ConfeftlllC»c~..u.. illil 'Jllted the definidc)n ofprivate mObile radio service to "make clear
that the tem includes nei.r a commercial mobile service nor the functional ~iva1ent of a
commercial mobile service, _ specified by qulation by the Commission." ~ Thus, the
Conference Report·==that any mobile service that falls within the literal definition of aoms cannot be c.. "... , .u a private servi-;e. We recognize, as some commenters have
pointed out, that the CQllforene:e I&JPort provides a speeific example where the Commission may
determine that a'service is not the mnctional equivalent of a CMRS becalJse. it does not employ
frequency or.cbaJmel.",,* or. make service available to a wide geol1'8J)hical area. 161 This
eXllDple, hoWever, do.. ROt lIIceIaariIyrepreaent amebile service that tits thelitel'll definition
of a COIIIl1leIt~~... .-vice becaUse.the ea.ple dOesftOt indicatew~r tbeservice
is for profit. AliortbeCotdlN.1lle Report cannot be ... to 1Y!qllile the CODlD)ission to roo that
such a service is not tile ftI8cdcIIIII....ivalent of'. CMllS. COlI........ intended to leave dais issue
to the Commission's expertiIe. Further, the I8nIuaIe of a staaute "is not to be regarded as
modified by examples set forth in the legislative histOry. "169 Thus, the specific example in the
Conference Report ea-otdrive u.s away from the COIIClusion compeUed by the pl$ill words of
Section 332(d){3). We believe..our,interpresations of tile individual elements of CM.R.S ensure
that services that do not COIIIpete with commercial mobile radio services will be classified as
private. For example, a for-profit service will be pl1'SUmptively private only if it is not an
mterconnected service or it is not offered to the public or a substantial portion of the public.

167 Conference Report at 496 (emphasis added).

161 Id.; see also CI1A Reply Comments at 13.

169 Pension Benefit Guaranty Corp. v. LTV Corp., 496 U.S. 633, 649 (1990).
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78. The .tIaird .facCor supportinc our interpretation of the tenn "private mobile radio
ser\'icen is the fact ..~ die interpretation comports with the statute's overridinc purpose to
en$JN. that .simil¥ services. are subject to the !JIIM regulatory classifICation and require-

b';n:el;O=rt:~~~~:re~~:ec=:::~:~-:~:~~v'::nt~
common carriage offering being regulated as a private service. The House Report states: 171

Under current law, private carrien are pennitted to offer what are
eQCIIItiaUy COOImon carrier services, interronnected with the public
switched telephone network, while retaiDing private carrier status.
Punctionllly, these "private" carrien have become indistinguish-
able from common carriers . . . .

The House.illustrated ita concern over the disparate regulato~ treatment that has emerged under
current .law by ~ificaJly referring to the expanded defminon of eligible user for specialized
mobile radio service and private carrier paaing licensees, to include individuals on an
indiscriminate basis and Federal Government entities. The dil!lQlssion also refen to enhanced
specialized mobile radio services. Thus, under the approach taken in the House Report, even if
a mobile service does not fit within the strict defiaition of a commercial mobile radio service,
if the service amounts to the "functional equivalent" of a service that is classified as CMRS,
it should be regulated as a CMRS. We do not find any clear intent that in adopting the final
language Congress intended to depart from this purpose of the statute.

(2) FlmClional EquiwUnece Test

79. As 9{JIainod in the preceding section, the defmitioo of private mobile radio service
includes any servICe m.. does not meet the definition of CMRS. The statute further provides,
as explained above, that PMllS also does not iadBde a service that is the functional equivalent
of a CMRS. The statute·JT8.Rts the CommissioR authority to specify the functional equivalent of
CMRS. We have broadly interpreted the definitional elements of CMRS because Congress
intended this defmition to ensure that the Commission regulate similar mobile services in a
similar manner. ·1bus, we anticipate that very few mobile services that do not meet the definition
of CMRS will be ac10le substitute for a commercial mobile radio service. Therefore, we will
presume that a mobile service that does not meet the definition of CMRS is a private mobile
radio service. This pteSlJmption may be overcome only upon a showing by a petitioner
challenging the PMRS classification that the mobile service in question is the functional
equivalent of a commercial mobile radio service. 172

80. Based on IUCh a showing and any other relevant evidence or matten that the
Commission may officially notice, the Commiuion will evaluate a variety of factors in deciding
whether the service under. review is the functional equivalent of a commercial mobile radio
service. Our principal inquiry will involve evaluating consumer demand for the service in order

170 See Part ILA, paras. 3-10; Part III.A.I, paras. 13-17, supra.

171 House Report at 259-60 (footnotes omitted).

172 We note that the presumption that we adopt here is not to be confused with the presumption we
establish for pes. See Part IILD, paras. 116-123, infra. In relation to PCS we decide that all PCS is
presumptively CMRS. The significance of the presumption in the PCS context is that licensees receiving
PCS spectrum must use the sPectrum to provide CMRS, unless they make a sufficient showing that they
should ~ permitted to use some or all of their allocated PCS spectrum on a private basis. Here we have
established generic definitions of CMRS and PMRS. Our presumption in the PCS context, in applying
these generic definitions, is based on our expectation that CMRS classification will fit these new services
and will most adequately meet the goals we have established for PCS.
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,--
to detennine whether the service is a close substitute for CMRS. For example, we will evaluate
whedaet c...... in price for ., .-vice under examination, or for the cornpmble corrunercial
service, wou~ ..~ custoI_.. tocbange from one..mce to the other. Market. reseJl'Ch
information icIeIitifyDia the~ ...mt for the service under review also will berelewnt.
Of courae, wew~Jrreline this iJlltion in the context of the individual cases that may arise
based on a showmg by any iDle party. J73

C.REGULATORY CussmCA'DON OF Ex1sTING SERVICES

81. In the NtJIice. we eqwMd that the. Budpt Act NIIIIbes us to examine the regulatory
status of all existiJII· mobile ...-fbs under the statatory cIeIIiUtions discussed in the preceding
sections. We therefOre souaht~t on whether existinl mobile selVices shoUld be classified
as CMRS or PMRS. The folloW" sections explain our classification, based 001the definitions
of CMRS and PMRS, of exi'" selVices as they are currently provided. We recognize,
however, that the Il1lDDer in wllich these selVices are provided may change over time, and that
these changes may requite reclassification.

1. EziIliag·PriW1Ie Sf"..,

a. GoYemm .1It,·... Safety, and
S.... P npuey Radio Services

82. We proposed ill tile NMce to classify all exi~ government and public safety
mobile selVi<:es as private mobile services under Section 332(d)(3) of the Act. The commenters
unifonnly ~upport this tentative conclusion. 174 Because our roles restrict use of these selVices
to locaigove11llDeD... ts andpubJ.ic~ organizations, they are not available "to the public" or
a "subltlDtialpoltion oftllepublic"witllin the meuing of Section 332(d). In addition, with the
exception. of tile Special~dio SelVice, these 5elVice categories are limited. to not
for-pmtlt·.... We tlaerefore that, as proposed, all government, ~blic .safety, and
Special..·~y·services ..... under Part 90, Subparts Band C, Will be classified as
PMRS and will continue to be 1'eIUlated as they have been.

b. AYiation, Mariae, and Personal Radio Services

13. 1be Notice pJqJOled to classify all mobile service licensees in the Part 80 marine
services aDd Part S7 aviation servic:es (with the exception of Public Coast Station licensees, who
are currently recuJated as common carriers) as PMRS on the grounds that these are not-for-profit
systems. We also proposed to clusify personal mobile radio selVices under Part 95 as PMRS
on the same basis. The comments pnerally support this approach. 175 Therefore, we conclude
that all mobile services under Parts 80, 87, and.95 will be classified as PMRS, except for Public
Coast Station service (Part 80, Subpm J), which will be classified as CMRS. We also note that
this action does DOt apply to.fixed services under these role parts, which are beyond the pUlView
of sections 3(n) and 332 of the Act. Thus, Operational Fixed Station licensees under Part SO,
Subpart L, and Part 87, Subpart P, and Interactive Video and Data SelVice, which we have also
detennined to be a fixed selVice, are not affected by this Order.

173 The procedures for overcomil1l the presumption that a mobile service provider should be
regulated as PMRS are specified in Section 20.9(a) of the Commission's Rules, as adopted in this Order.
See Appendix A.

174 See, e.g., AAR Comments at 4-5; AAR Reply Comments at 2-3; American Petroleum Comments
at 6; DC PSC Comments at 8; PRSG Comments at 2.

175 See, e.g., ARINC Comments at 4-6; PRSG Comments at 2; Grand Comments at 2.
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c. 18........... LMd Tlr' ••tl ....

.... In ·Iieu of • ..-ific.~ for c of the Industrial and Land

==~~=(==r~~~~~% li~='1~17~
service categories. The NtI*t ...uvely: 'CC)IlCh1IIcW _liCGQICla operating systems for internal
use should be deemed not·for-profit within the IMUine of the statute and therefore classified
as PMRS. In addition, we noted that because manr of.... private laod mobile services are
specifically targeted to specifIC businesses, iodustrtcs, or user groups, they are arguably not
intended for the public or even a substantial portion of the public. We therefore sought comment
onwbether for-profit service in these categories should be classified as PMRS as well.

IS. Virtually an oo..dIClDtersagNe dill PMItS clusification· is appropriate for licensees
in an)' of the IDdultrial or ,LandT~ Services who operate systems solely for their
own mtornal use. J77,Aa dilcuSled in Part m.B.2.a, puis.. 39-49, s~ra, however, commenters
are. divided on the issue of whether a priVale DOft-eommorcill licensee should be classified
difftRlldy if it lea-. eKCaS'. capaCity or enters ._ a ...·use·~ with other
users. l71 Commenters aIao.~ differiDl viewl 011 whedlor private carriers in tile Induatrial
and Land TranspoJtation servICeS make service'available to a "substantial Wrtion of the public' ,
within the meaninl of Section 332(d). ~y ~rs arpe that the elilibUity restrictions
for these services .limit their use to such speciali7«l tiler groups that the~ should be unifonnly
classified as private services. '79 Other commenters contend thIt even eXisting private services
desi~nated for specific user groups should be deemed •'available to a substantial portion of the
public" on the grounds tItat they compete. with common camer services. 1BO

86. We conclude "',with the exception of the Blasiaess~o Service, all Industrial and
Land, Transportation Services sIIould be cw.ified u, ptivate mobile radio services under Section
332(d)(3) of the Act. We..with the view expJellie-d}'y many commeaters that because these
services are limiteld ... ()UJ' ndes to hi&hly~..~ UIeS for restricted classes of eligible
users, they should be. tNated as not availlble to a~ portion of the public for purposes
of Section 332(d)(I). In additioe, many of the li<:en1DOS in these services operate systems soleI:
for internal use and therefo~ do not meet the "for-profit" element of the CMRS definition.'

87. In the cue of the Business Radio Service (BRS), we have detennined that our
eligibility rules are sufficiently broad to render this service effectively available to a substantial

176 The Industrial Radio Services consist of the Power, Petroleum, Forest Products, Video
Production, Relay Press, Special Industrial, Business, Manufacturers, and Telephone Maintenance radio
services. The Land Transportation Services are the Motor Carrier, Railroad, Taxicab, and Automobile
Emergency radio services.

177 See, e.g., AAR Comments at 4-5; American Petroleum Comments at 4.

171 See, e.g., crIA Comments at 7-8; McCaw Comments at 16; TDS Comments at 3-4.

179 See ARINC Reply Comments at 2; American Petroleum Comments at 3-6; AAR Reply Comments
at 4.

180 USTA Comments at 5-6.

181 Consistent with our decision concerning sale of excess capacity activities, however, we emphasize
that Industrial and Land Transportation Services licensees will be treated as for-profit to the extent of any
for-profit activity. Paras. 45-46, supra.
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CMRS
offer for~:..~,~.......,II we. llave ....... tenDs, wll .~"li irw u
. '.' plv.~IJ·QIl ...·... ~"""BRS liceftIees who..- iDferDaI'lJte .,..'•••
oft'eriDte~~to." !_ userswiBbec~ as PN1tS unless it is.......
that they are PI'OVidiaIIIerVice tllatlS fuJlCtioftally equiValent to CMRS.

d.S,O'? ••••I1I.1tacUo

•• IIl·.•·....~~We""",,· CtlIIUI*t 08 how the elelneats of·the Q«tS........
should be.Uedto~'tr.~"1tadio(SMA) lel'Vice.We stated our .....ebelief that
wide-area SMRservq shouI4 be coasideRld .vailable to a" substantial portion of tbepublic"
and tlleref'o",.~ a.a. if the otIIer elements of die defiDitiOll are met.W~ poiited out
that if we treat. widID~ II available to·a su....... portion of the poblic, 'U1Ider. this
appro&eh, •bOth ....~ SMR service and peadin,. proposals for wideo-area SMa
set'Vice COUld be af'fet1JjcI ~ comment, however, on .whOther we ~Id classify as
private ..S)fRs.,. that .·CIoIlOt wide-IRII service or til> DOC employ frequency reuse· .on the
groundi.·that.auch~_ not available to pc>rtion of the public" or that
they~ not~. "~ valent"of COIItIDeI'CiI1 mobile tadio lelVice. 1ft addition, we

=:x:~~".:==of=Ii~::v:OC=:;-:~~
capacity to tmditionaldilpddllel'Viee.·

89. Many of • co....... believe that oy wide-IRaSMR systems that provide
interconneCtedservicrl.!IIIouId be classified as CMRS. I13 Some commenters, suchas B.F.
JClbD8OIl, believe .that ~. ... wide-area sy.... employing f'mquOJlCY reuse should be

cluUfted IS CMltS......" .• f•... ·.co.. ·.<. wnll*" are. .aIIo.. di.Vided as io .floW.. w.e.shou.lei cllssify s.mall ortraditional· sMIt.••'1'er""'le, C11A aad odaets COIIIItIldtbal aU SMRproviders should
beclaaifleda!l '.' .....In ....·ofConpess's dimctivea aad eoonomic 'lDlllysis concerning their

~
•..• IIS·· Odaer ca_enters, sucb as ITA, believe that·the Commission should

continue to c .' . . . II pfi¥.' _Iller SMR systems that are licensed for a limited number of
frequencies and" • service to a specialized class of customers. l16

'90. Under our ......... of the_tote, IDOIt SMillicensees .tomatically meet two
of the elemeDtsoftbe ·.eMII cleftnition. First, bec:alile aD Qtlr rules define SMR licensees as
"commercial" .service pmvicIers,117 they are by defmition providing for-profit service under
our intetpretation of the eMItS definition. Second, we have concluded that the SMR end user
eligibility criteria set forth in our roles l

" allow licensees to make service available to the
public. With respect to the "interconnection" elemem of the definition, however, our rules
allow but do not require SMRs to provide inte~nnected service to subscribers. We therefore

112 See para. 68, supra.

113 See, e.g., AMTA Comments at 14-15; DC PSCComments at 8; NYNEX Comments at 14-15
& n.18.

184 E.F. Johnson Comments at9.

lIS E.g., CI1A Comments at 15; Pacific Comments at 10; Mtel Com~ents at 10-11; Arch Comments
at 8.

116 ITA Comments at 5.

117 Section 90.7 of the Commission's Rules, 47 C.F.R. § 90.7.
..

181 Section 9O.603(c) of the Commission's Rules, 47 C.F.R. § 90.603(c).
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~ that. clasiificllien elf ........s tums on whether they do, in fact, provide

=:r:=:rv~ce~tL:'::f~~S:S ~~~~te~~l=~=
providers. 119

'1. This approach will mutt inCMRS classification for any wide-area SMR that intends
wolfer for-P.!'Ofif "-l'CODDeCtedservice, as we expect most such systems will do. This is
CODSi.-t .With Congress's pl .. and the·views of most commentm that SMIts providing
intercOnnected service ()II a competitive basis with ceUuIar carriers should be regulated similarly
to cellular carriers. At the same time, this approach will allow traditional SMR dispatch services
to be c.1asSified as private to tbeextent that these sysaems are not offerinJ interconnected service
or do notbave an interconnection request pending with the CommissIOn. In this respect, we
agree with those parties wboarguethat an individual dispatch-only SMR system does not fit
within the definition of eMItS.

92. We etnphasize, however, that any offering of interconnected service by a traditional
SMIllicensee will result ill CMRS classification. 'Thus, our decision whether to classify SMRs
as PMRS or CMRS will not tum on system capaci~, frequency reuse, or other technology
dePendent aspects of system operations. We agree wtth Telocator that "the agency has never
reReefon system capacity to ascertain regulatory status" and "to do so now could create
disincentives to employ new capacity-enhancing technologies . . . ."190 In addition, as
concluded in an earlier section1 bur decision how to classify a service will not tum on the size
of the geographic area. served. 91

93. Finally, we note that under our interpretation of "functional equivalence" discussed
in paras. 79-80, supra, the possibility exists that an SMR system that does not fall within the
CMRS definition could nevertheless be classified as CMRS based on a finding that it is
functionallyequivaleat to CMRS. Because we are presuming all such SMR systems to be
private, however, we conclude that there is no reason to reacb this issue at this juncture. Should
the~be instances where par'tiescontend that a presumptively private SMR licensee is providing
the functional equivalent·of CMRS, we believe that development of a record is required to
overcome this presumption, and that such instances should be addressed on a case-by-case basis.

e. 220-222 MHz Private Land Mebile

94. In the 220-222 MHz band, we license systems with local or nationwide channels that
can be used for commercial or non-commercial operations.J92 In the Notice, we requested
comment addressing whether for-profit interconDOCted private land mobile services at 220 MHz
should be classified as CMRS and non-commercial 220 MHz services classified as PMRS.
Roamer asserts that teclmica1 .limitations make the 220 MHz services unattractive for
interconnected two-way voice communications, so they are not competitive with wide-area SMR
offerings, cellular, or PeS. Roamer contends that 220 MHz services should therefore remain
private except to the extent that we detennine, on a case-by-case basis, that they compete with

119 As discussed in para. 55, supra, SMR licensees who do not offer interconnected service to their
customers may use interconnected facilities for internal control purposes without affecting their regulatory
status.

190 Telocator Comments at 12.

191 Para. 70, supra.

192 See Part 90 of the Commission's Rules, Subpart T, 47 C.F.R. §§ 90.701-90.741.
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wide-areaSNR .serviQes.l"O*cr COounenters addNN 220 MIlz IY"'S indim«ly; for
exanwle,AMTA ......."~ classify as pftYMe all tw()o-w~lpdV. CJiriers and all
purely internal.systems (this W<*Id include the non-COI1I1RM:W 220 .M8z sy~ms). 194

95. Despitetbe .......,.,...ted by Roamer, the key issue at 22QMHz is not whether
the. teehoolOlYis dnIdive ••"'ice measgina,_ ....whetber~,for-profit
service is in fact'~.veiMh .the~liC.BIi~ for.dais service is~~ly broad,195

SO we find tbat 220~~. are effectivel)'..aY~ to a s..b.... pottion of the
IJUblic.1be ..~Ip.nolcv ..... _.sees to .offer ~.services ..1U~ry status
therefore~ .upoll ..,.....,. the licensee m fad mikes available for-prQfit, mte~
service. Local 220~c._ may be used for oommercial or ·non--eomUlercial~ns.
If a local system liceRJle .......~.... ..•. . seniee that is for-.profit., as we ba.. ve interpreted
that element of.tbe .1tMutory CMRs defmitioo, then.the service will be classified.as CMRS.
Services that m not iDtereoIbaected or that are used for QnIy non-corumercial PUJPC*s,
bowev..er, w.ill. be. p.relUmptiVO.. 1,. .c..IasSified as PMRS...' unless affirin.alive. ShoW..!!1.in.. B.:s .00..monstrate
=.=are.in.'•. the..... _.. ~... equ..ivalent of ODS..'. NatiO.·.·.~Wi•.220~..... ChanDe.Is are• y delipltedfor~ialor QOR-COIDIIIII'C use. 1be Rules provide (ar-prpfituse
of dle.(X)IIlmeteial C'-.Iell, to the questioR in ClIdI cue ~ whetlaer iMercounectedS8rvice is
offered. 0ft'eri9of.~ .seMce will be cJaslifiedl$ CMRS, therefore, and 1)011

intercoIInocted~ .wiII be presumptively clusified as PMBS unless contrary showings are
made. The non-eommercW.uoowide chaDDels _ assiped for internal use of the licensee,
wllicJa. we have~.q oat a for-profit use. services on sucb clWmels tl1erefore will ~
presumptively classified as PMRS unless a contrary showing is made. To the extent that these
cbannefs are used for any for-profit operations, however, and to the extent that interconnected
service is offeNd, these chaDnels will be reclassified as CMRS.

f.rmate .......

96. We ea-nent on the~ry treatment of private paging services uDder
the statute. 1.··10 , we eJcpIIIined. that private carrier paging (PCP) ..services are· provided
for. proft! and witllolU Iftl siPificant restriction ~fU'dinc. classes of customers; tilerefore,
whether PCPs are clulifieCl as commercial mobile radio services would depend on whether they
are providing interconnected service. In contrast, we conclude that~g services operated

. exclusively for the licensee's internal communications are not-for-profit. 96

VI. Commenters' views on the classification of PCPs are divided primarily based on
wbdber they believe tIIIt "store-and-folWard" service is a form of interconnected service within
the meanin~ of the 8111dUte. 197 As discussed above, we baveconcluded that. end user transmis
sion or receipt of...... to or from the gublic switched network on a store-and-folWard basis
does constitute interoonMded service. 1 Therefore, we conclude that PCPs shoUld be
classified as commercial mobile radio services. PCP services are generally provided for profit

193 Roamer Comments at 3-5.

194 AMTA Comments at 14-16. See Section 90.771 of the Commission's Rules, 47 C.F.R. § 90.771
(non-eommercial 220 MHz systems are designated for licensee's internal use).

195 See Section 90.703 of the Commission's Rules, 47 C.F.R. § 90.703.

196 See para. 44, supra.

197 See, e.g., Bell Atlantic Comments at 15; CfIA Comments at 15; McCaw Comments at 29-30;
Motorola Comments at App. A; Nextel Comments at 16-17; NYNEX Comments at 15; Pagemart
Comments at 8-10.

198 See paras. 57-58, supra.
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"''N~ .•• '11 ..•. rl~ IUIIhI'".It. • ,aw- ... dlMermination,'~ the
types..' . ~~.. e.· UIE.l'.·.'::t=..•.......•...• .'. 1II'YICe..' • 'tor ~...of Sec::doft. 332(d)(1)Of the Act,PCPs ==-cra..... ... ..COIBIDIft:ia1lWObile radio services. We
believe that tbis c .'. ..' . is ;11 by the fact thattbeft' are no lo.r any real
differences betwoon private canior and carrier papg systems. As Nextel points out,
"[bloth offer i.nterconneeted service to eIIIIbIe IIIbttcritIen to beftllChed by any user of the public
s.itched network. "199 We do not .extellll CMIlS classification, however, to private internal
paging systems. Because these systems are not-for-otoftt and lIerVe·tbeilllomat communications
needs of licensees rather than being publicly available, tbey will be p~mptively classified as
PMRS.

I. A8teBIatic Vebide Monitm'IDc

98. Curready, Autotnatic Vehicle Moniterinc (AVM) systems OfJi'rate under interim role
provisions. 200 We ..... comment iii the Nt1dct.~ the Cmnmission'spendiltg proposal
to permit licensees of Automatic Vehicle MoIitoriJiI (AVM) sy.-os,wbich opnde by means
of radio transnYuion to and. from central ~rol points, 'topmvide .location and monitoring
service to Part 90 olilibles, individuals, and • Federal Govennent.201 Metricom arpes that
Locatioit 'and MOftiIodngService (LMS) .Y"'5 should be classified as CMRS because if the
system operators ... their service available to individuals then·the services will be available
to a substantial portion of the public.202 Southwestern, an active AVM participant, states that
AVM services should~ classified as eMU because tbeyare likely to evolve into interconnect
ed service over time.203

99. Under eNr interim rules, AVM service is licensed on a not-for-profit basis. 204 If
this service is offered to third party usen, the service is effectively available to a .a.taDtial
portion of the public.:I05 Under·our propoul ill the INS Notict!, AVM may be li<*lscd on a
for-profit basis and we propose to expand the eligibility to include individuals and the Federal
Government. 206 At present, however, these systems do not offer il1terconnected service, nor
aft' they likely to do so in tbe foreseeable futuft'. Therefore, we will presumptively classify
AVM systems as PMRS. Of COllrse, 5hould AVM 5y*-8 develop interconnected service
capability ~ the .futuro,. as Southwestem, "....., they yt'iU ~. au.bject to reclassification. ~r
AVM serviCeS, I.e., those that are not wide-budoffennes, lDClude a broad raRle of servICeS
sucb as tag readers thIt may track trains and.hipway vebicles, automatically debit tolls from
drivers' accounts, and perfonn numerous adler intelligent location and monitoring services.
Although'these advanced services are provided' for the benefit of the public, we anticipate that

199 Nextel Comments at 16.

200 Section 90.239 of the Commission's Rules, 47 C.F.R. § 90.239.

201 See Amendment of Part 90 of the Commission's Rules To Adopt Regulations for Automatic
Vehicle Monitoring Systems, PR Docket No. 93-61, Notice of Proposed Rule Making, 8 FCC Rcd 2502
(1993) (LMS Notice).

202 Metricom Comments at 5-6.

203 Southwestern Comments at 8, 17.

204 LMS Notice, 8 FCC Red at 2503. In 1992, however, the Private Radio Bureau granted Teletrac
a waiver of the Commi'ssion's Rules to allow it to provide service on a private carrier basis, to serve
individuals, and to locate objects other than vehicles. [d. at 2502-63.

205 Su para. 68, supra.

206 LMS Notice, 8 FCC Rcd at 2503.
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dteY 'I.•..•..,.••.•.•..•.•.....; :.•. ·.•.. ;.,.;.OI.·~ :.~.....• a:t=..J.•...•... '.' '.-.~and ,local.'. . ..••• , '....•........·...••......11•.lis
()Il'''''«1'''''~. .... <.. 1iceD-.1UCh ':'~._;I•.I _, JJftJre
•.JlOt tot-proJ!jtolreh....·· y, these servICeS will be .oIUsIf!W. ""dlfllli'*y asPJdRS. ." '" ....•. .... •

2. &~'CO.IRU.IIQllj.. S.niees

•• C••il.' u Stlnices

~(I) tIIU1 PktJtIin,s

ute. 'I'he~ Il.. -...nent on kow' existinlCOllllllOllearrierservices should be
classified UDder revilecl~... :utoftbe Act. We stated our view that existing common carrier
.-viees ...~.~ .U"II.·~ service totbe publicw!D:be classified as
ClOIDIBelCiaIliobiIerildiO.......... .,......... that, depeaditIc OJ ourdec181on as to whether

~~:-:U';..~n::~~~,~e=::
00JDDl0IIt on.,........of.. trra11er COIIlIDOll carrier ..... in the Public Mobile Service

~-:"='=::~'s:1~~ ~the~slte-::~~ ~s:;~~~~:
Itl. Tbe.~.'J.lrallyape. that existiDI COIIII8OIl. carrier services,including

cellular and pqing1~1d be clulified as commercial mobile radio services.2fT!· These parties
agree that diose COIDIll9D carrier .-vices are for-profit, are intefCOlUleCted services, and are
made available to..-pubIic ._ftlIIrictions. Some of the eommenters believe, however, that
there mal be.. cettaiD.·.. e-a-... dial may be more approp:iately reclassified as private
because tbeyarenot·funcdo8aIIy lIlUivalent·in terms of mailed power and presence.201

.. (2) ...

I"We ......,YIlIII rs'who arpe that most of the existing common carrier
services.~ die'......, "'11 for cla8lifk:ltion as, a commercial mObile radio service
becau.lie theyllleet...... ~.•"'."'" Ill." statutory test; we.. apee withtllese parties that cellular
service (Put 22,~K) .. the 800 MHz air·JfOUIId service (Part 22, Subpart M) are
savas tMt..... tIaat. fitw.....'. tile.................'. defillitioll.. becIa.. Ie they are provided. for profit, are
~ to the.~ ..... lIlrioork, aIld mike inten:ouected service available to the
public. The. Pub.. ' lic LaDd...' ....M... 0biIe Serv..ice (Part 22, Subpart G) comprises several types.. of mobile
and fix~ operations,Of which ..... services, mobile te~ne service (MTS), improved
mobile telepbone service(IMTS), tI:'iIftIred mobile service, and 454 MHz air-ground service meet
the definition of COIIlID«Cial mobile radio service. 209 With respect to paging services that may
use store-and-forwdtee~, we have determined that such technOlogy should not prevent
a service from being consi . an interconnected service. 2lO We also fmd that Offshore Radio

2fT! See, e.g., CTIA Comments at 15; GTE Comments at 9; Motorola Comments at App. A; NYNEX
Comments at 16.

201 See AMTACo~ at 15; E.F. Johnson Comments at 9-10.

209 The Public Land Mobile Service also contains provisions for authorization of 72-76 MHz fixed
and point to multipoint stations which are fixed operations that operate in conjunction with mobile
services.

210 See paras. 57-58, supra.
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seMce(Part 22,Su"- L) n...... ~riteria for clusifu:aUon as CMRS.211 This service
is provided for profit, ·Ofrers~setvice, and contains no restriction on who may use
the service. Moreover, Put 22 offsho~. _0 service in not purely a fixed service as defined
by our Rules. Accordingly, we classify these existing common carrier mobile services as
commercial mobile radio services. Finally, we fand that the Rural Radio Service, including
BETRS, is a fixed service and is not affected by this proceeding.

b. DiIpatdt

(1) Baekrrourul aruI n..gs
103. We requested comment on whether we should amend our rules to allow existing

common caniers who are classified as commercial mobile radio services to provide dispatch
service. Under ,Section 332(c)(2) of the Act, Congress has given the Commission discretion to
tenninate the current dispatch t>rohibition in whole or in part..Th.us, we sought comments on (I)
whether there are. any technical justifications for continuing the prohibition; (2) whether
eUmiaating the dispatch prohibition would provide carriers with greater flexibility to meet their
customer needs; and (3) whether elimmating the prohibition would promote increased
competition in the dispatch marketplace and lower costs to subscribers.

104. While most cOl'llmenters favor eliminating the current prohibition on dispatch,212
a number of commenters raise ,competitive concerns with such a proposal. 213 Those who favor
elimu.non of the cn.tch prohibitionarJUe that there are no technical justifications for the
prohib.i.tion and. that allowiol CMRS providers to offer dispatch service w.ill p.rrovide consumers
with expanded choices.214 Parties on the other side of this issue argue that while eventual
repeal of the dispatch ban may be Justified, immediate repeal could enable CMRS providers to
exert market power against traditIOnal SMR systems that now offer dispatch.2\.5 In addition,
AMSC requests that the Commission clarify that mobile satellite service (MSS) systems are
pennitted to provide dispatch service. 216

(2) Discussion

105. We have COllCluded that the record established in this proceeding has not provided
us with sufficient data to sustain an informed judgment regarding the effects that removal of the
dispatch service ban may have in the dispatch marketplace. Therefore, we have decided to seek
further comment on this m8tter in the context of an upcoming proceeding in which we plan to
examine our prohibition apinst the licensin, of wireline telephone carriers in the SMR service.
This will enable us to establish a more defmltive record so we can better evaluate this issue. We
note, however, the following points. First, in examining the dispatch service issue, we will
continue to be guided by our objective to promote and protect competition, not ~ific
competitors. Second, AMSC MSS has been authorized to provide "a two-way voice dIspatch

211 Offshore Radio Service Stations are authorized to offer and provide common carrier radio
telecommunications services for hire to subscribers on structures (also, airborne stations not exceeding
1000 feet above ground and boats) in the offshore coastal waters of the Gulf of Mexico. S~~ Sections
22.1000-22. )008 of the Commission's Rules, 47 C.F.R. §§ 22. )000-22. )008.

212 Set, ~.g., MCI Comments at 6-7; NYNEX Comments at 16; Telocator Comments at 16-17.

213 Set, e.g., E.F. Johnson Comments at 10.

214 See, e.g., Bell Atlantic Comments at 17-19; Telocator Comments at 16-17.

21.5 Set, e.g., AMTA Comments at 21-22.

216 AMSC Comments at 6-7; AMSC Reply Comments at 1-2.
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service ~een,a ,Jl~r teJainal and a base station. "217 This Order does not "~er AMSC's
current authoriiati4)n to pnMde service.

c.~"._

(1) ....."..,., tIIUll'IetI4bIgs

106•.We. ~xplained .in the Notice that mobile services using. the system capacity of a
satellite licensee fall withiB Section 3(n) of the Communications Act. Citing Martin Mariet
ta,21'we indicated .(IJat the Commission may authorize a domestic satellite licensee to offer
system capacity fordle provision of mobile service on a non·common carriage basis absent a

=c~~wr::=:'t~s:~:ete::.e~~~::~ri ~t~g)set::~=~~
~ne:~r:S~.J::i~~e=:p=r: ~;n::::n~~~;~~;~l~
FuItbermoIe, 'we ,~. that if the satellite system licensee opts to proVide commercial mobile
radio service~ltO ... \IIeI'S' it sbaIJ be treated as a common carrier. Similarly, provision
ofCOlilmeraatltJobileradio lIervice to end users by earth station licensees or p1'QViders who
resell space lIegInent capacity wOuld be treated as common carrier service. We sought comments
on this analysis. .

107. SW'I)'s, ...., aDd NYNBX agree with our proposal tQ continu~ to authorize
domestic .DKJbile. iateIIite MfVice,licensees to provide service on a non~mmon carrier basis if
tbepubJic.~ .iI.lIerYtJIt.220 In addition, AMSC agrees with our. p~saI to tequire tltis
seMCe wbec...... as CMRS to the extent that the services are proVided toend users. 221
AMSC~, .bQweva',tIIat if the Commission decides to regulate Some.mobile satellite

=::cr:s~sc:::~Ci=s:n~~fr~~c~mifh~~
resellers of satellite~ should not be regulated as CMRS unle~s they provide service
directly to end users, regardless of the regulatory status of the licensee of the underlying satellite

217 Amendmenfof.Parts 2, 22 and 2S of the Commission's Rules To Allocate Spectrum for and To
Estalblish Otber~ulesand Policies Pertaining to the Use of Radio Frequencies in a Land Mobile Satellite
Service for the Provision of V.ions Common Carrier Services, GEN Docket No. 84;'1234,Memorandum
Opinion, Order and Authorization, 4 FCC Red 6041, 604648 (1989)(AMSC A~horization Ort!er).

21'.MartinMarieUa Communications Systems, Memorandum Opinion and Order, 60 Rad.Reg. (P&F)
2d 779 (1986)(Martin Marietta). '

219 ~Comniission must make this determination by looking at an array of public interest
considerations (e.g., the types of services being offered and the number of licensees being authorized).
See, e.g., Amendment of Parts 2,22 and 25 of the Commission's Rules To Allocate Spectrum for, and
To Establish Other R.ul" and Policies Pertaining to the Use of Radio Frequen~ies in a Land Mobile
Satellite Service for me Provision of Various Common Carrier Services, GEN Docket No. 84-1234,
Second Report and Order, 2 FCC Red 485, 490 (1987); Amendment to the Commission's Rulei To
Allocate Spectrum for, and To Establish Other Rules and Policies Pertaining to, a Radiodetermination
Satellite Service, GEN Docket No. 84-689, Second Report and Order, 104 FCC 2d 650, 665-66
(1986)(RDSS Ortkr).

220 Motorola Comments at 13-15; NYNEX Comments at 17; Starsys Comments at 2.

221 AMSC Comments at 5.

222 AMSC Reply Comments at 3-4.
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.ystetn.~ 'JIIIIW. ,:.I1•• _ ..~iI~ IIte"'.lOtViceI - e.g., radiolocltion services

r:a~~~.:s.=::-:'1:J:~~~P~r:s popu~i~2~ CMRS
(I) • .."

1M... C Will COQtinlle to usc its existing procedures to detennine whether
"the provisieDof capacity~ saaeIJite 51"5 to providers of commercial mobile
service sball be tftlIto4 II~ cal'riIIe. "225 We willoxtend this treatment to any entity
that sells or.lepes IpII,Ce~t .. capacity, to the ex&ellt that they are .not providina CMRS
directly to end users. ee.walt with Section 332(c)(1)(A) of the statute, however, the provision
of both space and earth sepnent capacity either by mobile satellite system licensees providing
selVice through, for example, their own licensed earth stations, or by earth station licensee
"'5ellers, directly to users of CMRS shall be trelted " common~e. 226 Thus, each mobile
satellite selVice must be evaluated, consistent with the approach outlined in this decision, to
detennine whether the selVice offering is CMRS or PMRS~

lot.. At preIeDt, dIore are thRle mobile satellite services authorized by this Commission:
geostati~_~obile ~te. se.rvice. (MS.S);227 non-vOice,. OOIl.-geostatiO~_mobile... satellite
selVice (NVNG MIS), and radiodetenniDation satellite service (RDSS). 229 MSS is
repJated as a COIIlMOn carrier savice, RDSS is ....1atecJ as a private service, and NVNG MSS
space. statiOf! licen.·sees aR. no& requ~. to. be common cam... •ers.. in Provl.·ding .&:m access t.o
CMRS provMkn.Thua, uader our existmg procedures, ~e ~ve alreadyproVl· a regulatory
framew()rk under which RDSS and NVNG sy.m licensees and other entities may ~vide
system access to CMRS providers on a non-common carrier basis. We believe that each of these
services may be offered to end users as CMRS. For example, these selVices probably wiD be
offered for-profit &tid to the public; however, they may oat be interconnected. to the public
switched network. in all cases (e.g., the back-blul to tile customer may be through a llrivate
faed-satellite network). 'I1lus, to the extent a splICe station liccmsee or other entity provides to
end.users a service that meets the elements of the CIdtS definition discussed in this Order or
is •the functional equivallllt of CMRS, we will repJate the provision of that service by the
licensee or other entity as common caniale. We declioe on this record, however, to c.... the
regulatory classification of AMSC, the sole domestic MSS spece station licensee. AMSC is
authorized as a provider of space segment capacity directly to end users through its own earth

223 Reed Smith Comments at 5; TRW Reply Comments at 13.

224 TRW Comments at 16-21.

225 Comsat has been authorized to offer system capacity on Inmarslt satellites for the provision of
mobile satellite service. It has also been authorized to offer Inmarsat-based mobile satellite service directly
to end users. Comsat has been treated as a common carrier in both instances. 47 U.S.C. § 741. The new
Section 332(c)(4) of the Communications Act provides that Section 332(c) does not alter or affect this
treatment.

226 See Conference Report at 494.

227 AMSC Authorization Order.

221 Amendment of the Commission's Rules To Establish Rules and Policies Pertaining to a Non
Voice, Non-Geostationary Mobile Satellite Service, CC Docket No. 92-76, Report and Order, 8 FCC Rcd
8450 (1993).

229 See RDSS Order.
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230 American Mobile Satellite Corp., File No.' 420.,DSE-P/L-90, Order and Authorization, 7 FCC
Red 942 (1992).

231 The Commissionhu also authorized lOB to provide Inmarsat-based mobile satellite service
directly toead users. IDB requeMed, and was granted, common carrier status. We find no basis on this
record to modify IDB's common carrier status. .

232 Amendment of the CoDUllission's Rules To Establish Rules and Policies Pertaining to a Mobile
Satellite Service in the 1610-1626.5 I 2483.5-2500 MHz Frequency Bands, CC Docket No. 92-166,
Notice of PropOsed Rule Making, FCC 94-11 (adopted Jan. 19, 1994) (MSS Above J GHz Notice).

233 Usm.our·existingproeedul'es, the Commission will make its determination based on the criteria
of the NARUC 1 test diSCUJSed in the MSS Above J GHz Notice. Id. at para. 80.

234 [d. at para. 81.

235 AMTA Comments at 16.
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B.P. JohBIon~... that tile CommissiOft need only establish compatible co-channel protection
criteria between the serviees to ensure co-existence.236

b.~

113. As a result of our other decisions in this Order, some, but not all, licensees
qperadng on f~y beds currently allocated to Part 90 services will be reclassified as
CMRS providers. We will not be able to determine the regulatory status of licensees by the
assiped f~uencybands as in the past. Rather, it appears inevitable that both commercial and
private mobile radio services will coexist on the same frequency bands. Thus, we agree with
B.F. Johilson that it is not practical to establish a regulatory strocture that is frequency specific.

114. Based on our objective of ensuring that like mobile services are regulated similarly
as a means of ensuring ftlIUlatory symmetry, we will be amending our roles in. a future role
makinS in this .proCeedinl to reconcile signifteantly disparate technical, operational and
~ural ~gul8tions. OUr decision to bring similar offerings under the same regulatory
classifICation and roles should allow all mobile service providers the flexibility to offer
competitive service.

115. Finally, we favor issuing a single. license to mobile service providers offering both
commercial and private aervices on the same frequency. In particular, we will adopt the same
licensing scheme for existing mobile services as we are establishing for PCS.237 As we discuss
in Part m.D, paras. 116-1'23, infra, PCS licensees that offer both commercial and private
services will. be issued a single CMRS license, but may seek authority to dedicate a portion of
their assigned spectrom to PMRS.

D. REGULATORY CLASSIFICA110N OF PERSONAL COMMUNICA110NS SERVICES

1. Buk6"Ourulllll4 PIMMlings

116. In the Notice we sou,ht comment on what regulatory approach ought to be taken
w.. ith respect to personal commu.mcations services (PC.S). In partiCUlar, we asked commenters
to addreSs whettier all PCS should be deemed to be commercial mobile radio service, or whether
some PeS offerinp might be identified as private mobile radio services. We also proposed that,
ifPeS is defIned to incfude both commercial and private applications, then PCS licensees should
be allowed to choose the type of service they would -provide. In relation to this "self
designation" option, the Notice also sought comment on whether the option should reAluire that
licensees offer one type of service on a primary basis, limiting their offering of the other type
on a secondary basis, or in the alternative, whether we ought to allow licensees to offer both
commercial and private mobile radio services on a "co-primary" basis. Finally, we asked
commenters to evaluate the practical licensing consequences that would flow from adoption of
the "self-designation" option.

236 E.F. Johnson Comments at 9.

237 We plan to issue a Notice of Proposed Rule Making in the near future to address a range of
licensing issues related to the actions we talce in this Order. Procedural and technical rules relating to the
provision of commercial and private services by carriers on the same frequency will be considered in that
proceeding. See Part IV.C, para. 285, infra.
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117. Many~ .. repl, com...... favor troataJentof all PCS SCl'Ylces as
exclusively, or at least "plellllllptively,' COIIHIIOI'Cial mobile radio serviceoff~ngs. 231 Sevenll
other commenters maintain, hOwever,tbat all PCS licensees should be allowed to "self
desi~te,"by means of IiceIIsee choice, whether they are to provide ,commercial or private
mobile.radio service offerinss.239 A fewcommenters and reply commenters contend that some
portion ofPCS spectnIm thouId be reserved for private mobile radio service use.240 Mtel
arps, bowever, that "it is tile nature of die services p1yvided, and not any replatory
compulsion or self-desipatioe, that should dictIlte PCS clasSification. "241 Lastly, Time Warner
maiatains that all PeS should De regulated as private mobile radio service. 242

2. DiIaI,BiorJ

Ill. In decidinl wIIIt regulatory approach to adopt for PCS we .~lieve that it is
imperative frrst to~ the goals for this service that were ~stablished in our PCS
proceediRg ad by~ ill adoptinltlle Budget Act. In the ·PCS Notice we~roposed to
achieve four basic goals m~ PeS, namely: (lluniversality; (2) speed of ~loyment;
(3) diversity of services; and (4) competitive delivery. 3 Consequently, in our fi deCisions
in both the broadband and naJTOwband contexts, we decided to defIne PeS broadly, as: 244

[r)adio~s that encompass mobile and ancillaryflXed
~UtlicatioIl servicestbat provide services to individuals and
businesses ud can be integrated with a variety of competing
networlcs.

In adopting this defmition for broadband and narrowband PeS, our goal was to ensure that PeS
would include the widest pouible variety of services for individuals and businesses, and that
PCS providers would tJe·abJe to employ the "maximum degree of flexibility" in meeting the
communications requiJements of various users. 245 We also believe that Congress's intent in
adopting the Budget Act was to maximize the competitiveness and public availability of PeS

231 S~~, e.g., AMTA ComJDents at 18; Bell Atlantic Comments at 16; CflA Comments at 17; DC
PSC Comments at 10; NARUC Comments at 9-10; Nextel Comments at 17; Pacific Comments at 13..14;
Southwestern COJDJDel1tsat 17-18; USTA Comments at 9-10; Vanguard Corntnents at 13-14; Pacific
Reply Comments at 4-5; PA PUC Reply Comments at 10-11. \

239 S~e, e.,., AMTIDSST Comments at 5; Ameriteeh Comments at 2-4; California Comments at 2-4;
CI1A Commellts at 17-18; CTPComments at 3; GTE Comments at 12-13; Motorola Comments at 11 ..,12;
NABER Comments.at 13-14; NTCA Comments at 4; Pagemart Comments at 17~18; Rochester Comments
at 6 n.ll; IDS Comments at 17-18; Telocator Comments at 17-18; TRW Comments at 26-27; but see
MCI Reply Comments at 6; Rural Cellular Reply Comments at 5-8.

240 See, e.g., New York Comments at 9; Southwestern Comments at 18; UTC Comments at 17-18;
UTC Reply Comments at 19-20.

241 Mtel Comments at 11.

242 Time Warner Comments at 4.

243 PCS Notice, 7 FCC Red at 5679 (para. 6).

244 Broadband PCS Order, 8 FCC Red 7700, 7710-13 (paras. 19-24). See Narrowband PCS Order,
8 FCC Red 7162, 7163-64 (paras. 9-14).

245 Broadband PCS Order, 8 FCC Red at 7712 (para. 23); Narrowband PCS Order, 8 FCC Red at
7164 (para. 13).
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