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To: The Commission

REPLY COMMENTS OF AIRTOUCH PAGING
(FORMERLY PACTEL PAGING)

AirTouch Paging ("AirTouch")Y, by its attorneys and
pursuant to the Commission’s Public Notice, Report No 1999
(Erratum), released March 11, 1994%, hereby submits its Reply
Comments in reference to the Petitions for Reconsideration and/or
Clarification filed December 27, 1993 (the "Reconsideration

Requests") with reépect to the Commission’s First Report and

order in PR Docket No. 93-35 (the "Exclusivity Order").¥

y In connection with the spin-off of the wireless businesses
of Pacific Telesis Group, PacTel Corporation has become
AirTouch Corporation and PacTel Paging has become AirTouch
Paging, effective April 1, 1994.

¥ 59 Fed. Reg. 12327 (March 16, 1994).
¥ ent o e Commission’s to vide Exclusivit
Privat ing Systems a 9-930 FCC 93~

479, released November 17, 1993.
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I. The Record Supports Some
t R

1. Six parties filed comments in response to the

various petitions for reconsideration and/or clarification

submitted in this proceeding.¥ Many commenters addressed and

supported the four main issues raised in the Reconsideration

Requests:¥ (a) adoption of a transition period for converting to

dedicated transmitters;¥ (b) extension of the slow-growth option

to grandfathered systems;” (c) changing the basis of regional

exclusivity to state boundaries;¥ and (d) increasing the

DCO1

The commenting companies were American Paging, Inc. ("API"Y);
Arch Communications Group, Inc. ("Arch"); CelPage, Inc.
("CelPage"); American Mobilephone, Inc. ("AMI"); American
Digital Corp. ("ADC"); and PacTel Paging, now AirTouch
Paging ("AirTouch").

There was no support for the changes sought by Afro-American
Paging. Indeed, as AirTouch pointed out, Afro-American
Paging’s request can be more properly treated as a waiver
than as a wholesale rule change. The other requested rule
changes are more appropriate to be done on a wholesale basis
rather than by individual waiver which would consume
valuable Commission resources.

See Comments of API at 2-3, Arch at 5-8, CelPage at 10-12,
and AirTouch at 4-9. As AirTouch pointed out in its
Comments, allowing grandfathered licensees an extended time
to transition to dedicated transmitters would not require a
performance bond because most of these licensees have
already spent significant sums of money to construct these
systems. For example, AirTouch has already expended in
excess of $9 million to construct and operate its system
with over 195,000 subscribers.

See Comments of API at 2-3; Arch at 9-11; CelPage at 4-8;
and AirTouch at 4-9.

See Comments of API at 3-4; Arch at 11-13; and AirTouch at
10-13. ‘
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regional power limits to 3500 watts E.R.P.Y. The commenters
supporting these changes found that adoption of the changes
requested by the Reconsideration Requests would serve the public
interest.? ¢iven the overwhelming support and the substantial
public interest arguments advanced in favor of the adoption of
these changes, the Commission should revise its PCP exclusivity
rules on reconsideration in these regards.l
II. The Concerns Expressed by
ANI and ADC Should Not Be Allowed to
Derail Statewide Licensing for Regional Systems

2. Two commenters, AMI and ADC, are concerned that

redefining regional exclusivity based upon state boundaries

rather than transmitter contours may adversely affect their

= See Comments of API at 3-4; Arch at 13-14; CelPage at 12-13;
and AirTouch at 13-15. 3500 watt authority is especially
important for multifrequency systems with regional and
nationwide frequencies because without this authority the
licensee may not use 3500 watts. AirTouch urges the
Commission to act expeditiously on this request and not wait
for the rule combination mandated by the Omnibus Budget
Reconciliation Act of 1993 because the public interest would
be served by increasing power for regional licensees to make
them competitive with common carrier licensees.

L API opposes the MAP Mobile Communications, Inc. ("MAP")
request that the Commission expand the types of
modifications that grandfathered licensees can do which have
an overlaying co-channel licensee. AirTouch concurs with
API that the Commission did not intend and should not allow
grandfathered licensees to expand their systems via the
modification process as proposed by MAP. Of course, if the
grandfathered licensee files a new application, it should be
treated just like any other application for a new facility.

p—
[y
'~

It is especially noteworthy that these changes were proposed
in a Petition filed by the Association for Private Carrier
Paging ("APCP") of the National Association of Business and
Educational Radio ("NABER"). Although there were only six
commenters, the changes represent a consensus of the
industry because they were suggested by NABER.
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exclusivity protection.? 1In each case, they seek to graft
provisos and special exceptions onto the regional exclusivity
rules to meet their particular circumstances.¥® AirTouch
submits that the Commission should not take the path offered by
AMI and ADC.

3. The comments in this proceeding establish
overwhelming public interest justifications for using state
boundaries rather than contours to define regional exclusivity
boundaries.? APCP proposed a simple rule in which carrier-
defined regions of up to 12 states would enjoy exclusivity
protection not unlike that granted to nationwide exclusive

carriers.’¥ This straightforward approach should not be

ﬁ’ For example, AMI has included Florida in a six state region
it serves, but has no transmitters in Tampa or Miami (two
top-30 markets). It is concerned that its exclusivity
protection in the panhandle of Florida will be compromised
if another carrier can get "statewide" exclusivity in
Florida on the same frequency by building out Tampa and
Miami. ADC is concerned that granting exclusivity
throughout a state could inhibit its plans to add the
transmitters to an existing system necessary to qualify the
system for local exclusivity. ADC Comments, p. 2.

I AMI wants the Commission to recognize two types of regions:
those that enjoy protection statewide, and those that enjoy
protection around transmitters. AirTouch believes this is
too complicated. ADC wants a transition period extending
from October 19, 1993 to March 31, 1994 to flesh out its
local system before a statewide grant would pertain.
AirTouch believes this creates a "slippery slope" and would
likely give rise to challenges by others who needed slightly
more (or perhaps less) time.

1w See e.g., AirTouch Comments, Section III; Arch Comments,
Section IV. The overriding justification is that state
boundaries will accord wide-area system operators the
flexibility they need to expand and revise their systems to
meet changing service needs.

13/ A grandfathered nationwide licensee would have sharing
rights with grandfathered regional or local systems on the
(continued...)
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compromised by the special rules and exceptions proposed by ADC
and AMI.

4. This does not mean that ADC and AMI are without
avenues of relief. Rather than complicating the rule change
proposed by APCP, the Commission should invite AMI and ADC to
submit waiver requests dealing with their special circumstances

which can be resolved on an ad hoc basis.¥

III. The AirTouch Waiver is Unopposed

5. Several grandfathered licensees, including
AirTouch, have filed waivers with the Commission seeking an
extended period of time to convert PCP systems to the use of
dedicated transmitters.!” These waivers were listed for comment
in the same Public Notice as the Reconsideration Requests. No
one has opposed the AirTouch waiver request which is supported by
complete public interest showings.! Nor have the other similar

waivers drawn any opposition.

¥, ..continued)
same frequency. Similarly, a statewide regional licensee
would have sharing rights with a local system in the state.

1e/ AirTouch understands that other parties have asked for minor
relief from the strictures of the exclusivity rules by
waiver.

To AirTouch’s knowledge, waivers have been filed by Arch,
ComTech Paging, Message Center Beepers, Metrocall, Inc., and
AirTouch.

The public interest would be served by granting these waiver
requests because (i) the requesting parties built systems
based upon the Notice of Proposed Rulemaking which did not
include a requirement of dedicated transmitters for systems
with differing coverage areas, (ii) the requesting parties
are not speculators, and (iii) there are insufficient
resources or equipment to convert the systems to dedicated
transmitters within eight months.

DCO1 74657.1 5



6. If the Commission adopts the changes sought by the
Reconsideration Requests these waivers would be rendered moot.
However, if the Commission is unable to act quickly to adopt the
changes requested, AirTouch urges the Commission to move forward
and grant these waiver requests..

7. The foregoing premises having been duly
considered, AirTouch respectfully requests that the Commission
proceed with the adoption of the changes sought by the Petitions

for Reconsideration.

Respectfully/ submitted,

Ma A. Stachiw
Carl W. Northrop
Its Attorneys

Mark A. Stachiw Carl W. Northrop
AirTouch Paging BRYAN CAVE

Suite 800 Suite 700

12221 Merit Drive 700 13th St., N.W,
Dallas, Texas 75251 Washington, D.C. 20005
(214) 458-5200 (202) 508-6000

April 11, 1994

w Granting of these waivers would permit the licensees to have

some certainty that they will have twenty-four months to
construct their systems which would permit some of these
parties to secure the additional financing necessary to
construct dedicated transmitters. 1In the absence of a
waiver grant and expeditious rule changes, the licensees
would be forced to attempt to undertake construction as if
no waiver was granted. This would clearly not serve the
public interest.
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CERTIFICATE OF BERVICE

I, Tana Christine Maples, a secretary in the law firm
of Bryan Cave, hereby certify that on this 11th day of April,
1994, a copy of the foregoing REPLY COMMENTS OF AIRTOUCH PAGING
(FORMERLY PACTEL PAGING) was sent by hand delivery or first-class
mail, postage pre-paid to each of the following:

Reed E. Hundt, Chairman#

Sstop Code 0101

Federal Communications Commission
1919 M Street, N.W., Room 814
Washington, DC 20554

James H. Quello*

8top Code 0106

Federal Communications Commission
1919 M Street, N.W., Room 802
Washington, D.C. 20554

Andrew C. Barrett, Commissioner#*
Stop Code 0103

Federal Communications Commission
1919 M Street, N.W., Room 844
Washington, D.C. 20554

Ralph A. Haller, Chiefs

8top Code 1700

Private Radio Bureau

Federal Communications Commission
2025 M Street, N.W., Room 5002
Washington, D.C. 20554

Beverly G. Baker#

8top Code 1700

Private Radio Bureau

Federal Communications Commission
2025 M Street, N.W., Room 5002
Washington, DC 20554

David L. Furthe

Stop Code 1700 A3

Private Radio Bureau

Federal Communications Commission
2025 M Street, N.W., Room 5202
Washington, DC 20554



Rosalind K. Allen®*

8top Code 1700 Al

Private Radio Bureau

Federal Communications Commission
2025 M Street, N.W., Room 5202
Washington, DC 20554

David E. Weisman

Meyer, Faller, Weisman
and Rosenberg, P.C.

4400 Jenifer Street, N.W.

Suite 380

Washington, D.C. 20015

Fredrick M. Joyce
Christine McLaughlin
Joyce & Jacobs

2300 M Street, N.W.
Suite 130

Washington, D.C. 20037

Garry Morrison

MAP Mobile Communications, Inc.
840 Greenbrier Circle, Suite 202
Chesapeake, Virginia 23320

Judith St. Ledger-Roty
Reed, Smith, Shaw & McClay
1200 18th Street, N.W.
Washington, D.C. 20036

Paul C. Besozzi
Besozzi, Gavin & Craven
1901 L Street, N.W.
Suite 200

Washington, DC 20036

David J. Kaufman

Scott C. Cinnamon

Brown, Nietert & Kaufman
1920 N Street, N.W.
Suite 660

Washington, DC 20036

Tana Christi‘r/jff;?pj{::
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