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Mr. William F. Caton
Acting S.cretary
Feder.l. Co~u~ic.tions Commission
1919 M ~treet, NW, Room 222
Washington, DC 20554

Diane L. Hofbauer
Director, Program Access
Cable Services Bureau

De.r Mr. caton:

In accordance with S.ction 1.1206(.)(1) of the
Commis.ion's rule., pl•••• find enclo.edfor inclusion in
the pUblic record of the abov.-captioned proceeding two
copies of a written AX part. pre.entation m.de this date by
the undersigned on behalf of our client vilco.
International Inc. to the following Commission officials:

James W. Ol.on
Chief, Coapetition Division
Cable Services Bureau
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Amy ZOBlov
Cable Services Bureau

Meryl lcove
Cable Services Bureau
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Kindly direct any questions reqardinq this matter to
the undersiqned.
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WDJ/rq
Enclosures
cc: Jame. w. Olson

Diane L. Hofbauer
Amy Zoslov
Meryl lcove
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LAWRENCE W. SECFlEST m
(202) 429-7074

Jame. Olson, Chief
Comp.tition Division
Cable Services Bureau
Room 918
2033 M Stre.t, N.W.
Washington, D.C. 20554

Dear Jim:

March 28, 1994

TELECOPIER

(;i!02) 429-7049

TELEX 248349 WYRN UR

I am writing to confirm that the Viacom executiv••
participating in our meeting on W.dn.sday, March 30 will be
as follows:

Tony Cox

Mark Wein.tein --

Gwen Marcu.

Chairman, Chi.f Ex.cutive Officer,
Showtime Networks Inc.

s.nior Vice Pr••ident, Government
Affairs, Viacom Int.rnational Inc.

Senior Vice Pre.id.nt, G.n.ral
Counsel, Showtime Networks Inc.

We plan to di.cus. two particular aspects of the program
acce•• proc.eding: (1) .xclu.iv. aqr....nt. b.twe.n
programmers and non-cabl. distributor. and (2) a proposed
exemption fro. prograa ace... r.gulation where fewer than 5
percent of a n.twork'••ubscribers are on commonly-owned
cable sy.t••••

Viaco. believe. that the Co.-i••ion was entirely correct
when it dlterained in thl Firat , ..art and Ord.r that
.xclusivI agr...-nt. with DQD-cable distributor. are
p.rmi••ibll. our po.ition with r.spect to this is.ue can be
briefly .~rized a. follows:

• Tba .'..... court long lIa r.coqniz.d that
,xc1UAiya d.aling arranq...nt. can be
Drocmm-titiye.
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• yiacgm'. agr.ements with USSB illustrate the
procomp.titiy. potenti.l of non-cabl. exclusivity.
Becaus. of superior transpond.r capacity, DirecTV
has a 5-1 advantage over USSB in the number of
program s.rvices that can be offered to consumers
(~, 150 vs. 30 chann.ls for USSB)~ This
advantage will give DirecTV (and, as we understand
it, DirecTV's exclusive ag.nt for rural areas, the
NRTC) ~ factQ exclusivity with relpect tQ numerQUS
service. -- r.gardles. Qf the QutcQm. Qf the
curr.nt recQnsideratiQn p.titiQns. TQ be viable as
a cQmpetitQr, USSB n••d.d tQ diff.r.ntiate its
prQgram Qfferings frQm thQs, available over
DirecTV.

• Th. yi.cga/USSB agr....nt dAloQltrat.s that nQn
cabl••xclu.ivity will tost.r gr••t.r progr••
diy.rsity. Th••xist.nc. Qf .xclusive di.tributiQn
agr....nt. in DBS will ••rv. tQ .aximize the
div.r.ity Qf prQgr...ing pr•••nt.d Qver the 180
chann.l. off.red by Dir.cTV and USSB by reducing
unn.c••••ry duplicatiQn of program Qffering. and
w.st.ful us. of limited DBS tr.n.pond.r c.p.city by
the•• two transmis.iQn syst.ms.· Further, DirecTV
.nd USSB will utilize the s'm. r.ceiver equipment
to p.rmit ,ub.cription to both syst.ms wh.re
CQn.umer. so desire. Such ,ub.criptiQns tQ
multiple distribution .y.tem. are alr.ady common in
the TYRO busin.ss and could .nabl. DBS consumers to
receive ••••nti.lly .11 s.t.llit.-delivered
proqramaing now available to c.ble subscribers.

• The 19'2 C.bl. Act pr.aary.. the opportunity for
non-gehl. di.tributor. tp .nt.r into exclusiV'
agr....Rt'. A. refl.cted in the Conf.r.nc. Report,
th. Act'. prohibition on .xclusivity applies
speci.fically to "arrang•••nts between a cable
qperatqr and a ••• v.ndor." Th. Act did not
purport to requlate .gr••••nt. involving non-cable
op.rators Which quit. obviously lack the market
power to .xtract antico.p.titiv. concession. from
proqr....rs. Inde.d, as not.d abov" Viacom's
exclu.iv. arrangem.nts with USSB will help prevent
the ...rg.nce of a DBS .onopoli.t with .imil.r
market power over progr....rs and consumers.
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In its initial comments in this proceeding, Viacom also
urged the Commission to adopt a ga minimus exemption from the
program access rules for any program service whose commonly-
owned cable syste.. represented a very small percentage of
its total sUbscribership. viacom pointed out that such
program services have neither the inc.ntive nor the ability
to discriminat. against alternative t.chnology distributors.
Although the Commi••ion initially d.clin.d to adopt such an
exemption "because the record (did] not provide sufficient
data to support a d.finitiv. point at which inc.ntiv•• for
such vendors to favor their affiliat.d customers differ from
other vertically integrated proqra..ing vendors," it stated
that it would be willing to revisit the matter if such data
were to be provided.

In its petition for reconsideration, Viacom has further
addressed this i ••ue by supplying an econo.ic study prepared
by Robert Crandall, a Senior Fellow of the Brookings
Institution, and Michael Glass.an, the Presid.nt of Glass.an
Oliver Econo.ic Con.ultants, Inc. Their findings may be
briefly summarized as follows:

• To reali.. a net eCAQAIic lIin frga a policy of
anticQP,stitiy. prica diacriwin.t:ign, I vertically
integrl~t4 tira mu.t hay. 'Yhet1ntial cable Iyst,.
holding..Th. Act a••ume. that vertically
integrated tiras with signiticant cable and
proqra..inq interest. might have an economic
incentive to favor cable operators over th.ir
competitors. This di.criminatory behavior would be
designed to induce conauaera to shitt their
sub.criptions trom alternative di.tribution syste••
to cable .y.t.... Such a .trategy would .ake
econo.ic aen.e only it the proqr....r had a
8ufficiently high l.v.l ot own.r.hip ot cable
8Y8t... 80 that the lost profit. on the proqramming
8id. (re.ulting fro. deere.sed subscription and/or
vi~.rship levels) would soathow be overco.e by
incre.sed profits on the cabl. distribution sid••
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• sly.ral other factors coaRina to sharply limit the
circumstance. in which Inticompetitiye
discrimination might be profitable.

The ability of a vertically integrated
programmer to switch sUbscribers from an
alt.rnative distribution system to its own
cabl. sy.tems i. dep.nd.nt upon the degree ot
g.oqraphical overlap in service areas between
the two competing distribution systems.

In some instances (~, SMATV or MMDS systems
that serve urban apartment buildings where
access is controlled by the building owner),
consumers would not have a practical ability
to switch to cable.

Oepriving an alternative distribution system
of a vertically int.grated programm.r's
s.rvice (or causing a mod.st price increase)
would likely cause subscribers to simply
switch their viewing to a competing programmer
-- not to entirely change distribution
syst.ms.

• It the cam90ly oyned cable Iy.t... ot a vertically
integrated pragraa .aryi.. accounted for f'war th.n
5 pare••' at the Rrqgr.. peryiQl" 'ub.cribar b•••.
thare i. PO .e.naria in _iM di.criainatiQD
againat alternatiVe di.tribytar. that camp.te
nationyicla could be profitabl••

Ev.n if the network could shift All of it.
non-c.bl. sub.crib.rs to cabl. -- obviously an
.xtr... assumption -- the vertically
inteqrat.d program s.rvice would have to
control .ystem. with more than 13 perc.nt of
all the country's cabl. households for the
strat.gy to be economically advantageous.

Sine. this number is tar above the 5 perc.nt
de ainiau' thre.hold sugge.ted by Viacom, the
co..ission can fe.l~ comfortable with the
cut-off that has been proposed.
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• Failur. to establish a dl minimus exemption could
have negative pUblic interest consequences.

It would impose significant unnecessary costs
on programmers that find themselves squeezed
betwlen program suppliers on the one hand and
cable operators on the other.

To thl extent that these costs are
substantial, they would create incentives for
th.s. programmers to divest their commonly
ownld cable systems (Which could have negative
consequences as described below).

Th. most likely purchasers of such syst.ms are
the larg.r MSOs which are in a more
advantageous position (on a per-subscriber
basis) to absorb the new regulatory costs.

Such sales could thus significantly increase
horizontal concentration in the cable
industry.

Failure to adopt a da minimus exemption would
cr.at. furth.r barri.rs for .ntry into the
programming busin.ss (or expansion of such
s.rvices) by smaller MSOs.

* * *

W. look forward to m••ting with you on Wednesday to
discuss th.s. matt.rs further.

B.st r.qards.

Sincer.ly yours,

;;/UUAUIt i ~tJIr
Lawrenc. w. Secrest, III ~J

LWS:llDb


