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SUPPLBMIIfJ: TO SBCOHJ) MWIOIf TO IHLAKGB ISSUIS AGAINST RIHGBR

Ohio Radio Associ.t.s, Inc. ("ORA"), by its .ttorn.ys, pursu.nt to S.ction

1.229 (b)(1) of the Commis.ion's Rules, h.reby submits this supplem.nt to motion

to .nl.rge the i.su.s .g.inst D.vid A. Ringer ("Ringer"). on M.y 25, 1993, ORA

filed. aotion to .nl.rge the issues against Ringer. That motion r.ised a tower

site .vailability issu.. Although the .otion was denied by the Administrative

L.w Judge in Meppr.ndga Opinion .nd Order, FCC 93M-394, rele.sed Jun. 24, 1993,

ORA tim.ly filed exceptions on Decemb.r 20, 1993. Se., ORA .xceptions, paras.

82-84. Accordingly, this matter is now properly b.fore the Review Board.

This supplement is b.sed upon inform.tion submitted by Ringer in a report

conc.rning the status of his tower site, filed on April 1, 1994. Thus, the

suppleaent is timely fil.d within fift••n (15) day. of the discov.ry of n.w

information.

ORA requ.sts l.ave to file this supplement. Although the Co..ission h.s

stayed or froz.n the integr.tion .sp.ct of comp.r.tive h••rings, the b.sic

qualifying or non-int.gr.tion aspects .ppear to remain unaffected. See, FCC

Public Notice, FCC 94-41, released F.bruary 25, 1994. Because the information

cont.ined in Ring.r's April 1, 1994, submission rais.s a tow.r site

qu.lific.tions issu., the filing of this supplem.nt is appropri.te. In support

of its supplement to the motion to enl.rge the i.sues, ORA submits the following

co...nts.

Ring.r pr.viously disclos.d that h. h.d receiv.d • purported tower site

.gr••••nt in Decemb.r 1991 froa Mid-Ohio Communications, Inc. The December 1991

lett.r st.t.s in p.rtin.nt part that Mid-Ohio is "willing to negotiate" and has

.n "int.nt to n.gotiate" with Ring.r as to us. of its transmitt.r tower and

faciliti.s. Mor.ov.r, "mutually acc.pt.bl. terms" would be n.goti.ted in the

futur.. Within sixty (60) d.ys of the d.t. of the l.tter, Ring.r w.s requir.d

to m.ke • satisf.ctory showing to Mid-Ohio of his fin.nci.l qu.lifications to

ent.r into l.ase arr.nge.ents for the tower and facilities.

In his April 1, 1994, sub.is.ion, Ringer disclosed a copy of a letter from

Mid-Ohio, dated March 2, 1994. Therein, Mid-Ohio confirmed th.t its December



1991 lei;i;er was only a "willingness i;o negoi;iai;e" as i;o i;he "possible" lease of

the tow.r site.

Und.r long-establish.d eo.aission policy, Ring.r did not have "re.sonable

assur.nce" of Mid-Ohio's i;ower sit.. .ational eo-unications Industries, 6 FCC

Rcd 1978, 1979, para. 10 (Rev. ad. 1991), ~, 7 FCC Rcd 1703, para. 2 (1992);

progressive Communications. IDC., 3 FCC Rcd 5758, 5759, para. 9 (Rev. Bd. 1988),

"r.asonable assurance" of i;he availability of a tower site requires more than a

vague "willingness to deal" on the part of the tower site owner; Rem Malloy

Broadcasting, 6 FCC Rcd 5843, 5846, para. 14 (Rev. ad. 1991), the fact thai; the

site owner could foresee no probl.. in giving • l ••s. do.s noi; constitut.

"r.asonable assurance" where l.ase i;.ras remain to b. negotiat.d, citing William

F. and Anne K. Wallace, 49 FCC2d 1424, 1427 (Rev. Bd. 1974); Adlai E. Stevenson,

5 FCC Red 1588, 1589, para. 6 (Rev. ad. 1990), the fact that the site owner has

indicated that he will discuss the possibility of a lease at some future date is

insufficient, citing El Camino Broadcasting Corp., 12 FCC2d 25, 26 (Rev. Bd.

1968).

A "willingness to n.gotiat." does not consi;itui;. "reasonable assurance."

Baisiop d. Radio Bal••••da. Ipc., 7 FCC Red 8629, n. 4 (R.v. Bd. 1992). Although

r.nt and other d.tails may be negotiated in the future, the basic terms of a

tower lease must be negotiated in order to possess "reasonable assurance." Gr.at

Lakes Broadcasting. Inc., 6 FCC Rcd 4331, 4332, para. 11 (1991), citing National

Innovative Programming Nei;work of i;he East Coast, 2 FCC Rcd 5641, 5643, para. 11

(1987) •

An applicant is r.quired to n.goi;iat. with the sii;e owner in order to

poss.ss "reasonable assuranc•• " Dutche.s Communications Corp., 101 FCC2d 243,

253, para. 14 (Rev. Bd. 1985). So.e basic negotiations betw.en the applicant and

the site owner must occur in order i;o constitute "reasonable assurance." Cubap­

American Limii;ed, 2 FCC Red 3264, 3266, para. 13 (Rev. Bd. 1987), ~ denied,

5 FCC Red 3781, para. 2 (1990). Even if a site owner would "favorably consider"

us. of his prop.rty and would at • future date co_enc. "negotiations for

finalizing arrangements," this is insufficient. Lee Optical and Associated Cos.
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Retirement and Pen,ion Fupd ;ru.t, 2 FCC Red 5480, 5486, para. 23 (Rev. ad.

1987) •

Accordingly, ba,ed on applicabl. eo..i,.ion precedent, the December 1991

letter froa Mid-Ohio did not con,titut. "rea,onable assurance" of a tower site.

Tbe March 2, 1994, letter froa Mid-Ohio confiras that Ringer's December 1991

t.ower site arrangeaents did not aeet eommission requirements. Therefore, a tower

site availability issue mu.t be .pecified.

WHBREFORE, in view of the foregoing, ORA requests that its supplement be

accepted and t.hat. t.he foregoing i.sue be specified against Ringer.

Re,p.ctfully submit.t.ed,

McNAIR & SANFORD, P.A •

. l ... _____
By: ~

~s~IIiIII""n'-tlr""""""'e-:l:-'v:"'e";"r-t':'""o-n""""--

Attorneys for Ohio Radio
Associat.es, Inc.

1155 15t.h St.., N.W., suit.e
Washington, D.C. 20005
Telephone: 202-659-3900

April 12, 1994

020979.00001
ORA. 411
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CERTIFICATE OF SERVICE

I, st.ph.n T. Y.lv.rton, an attorney in the law firm of McHair & Sanford,

P.A., do hereby certify that on this 12th day of April, 1994, I have cau••d to

b. hand delivered or mailed, u.s. mail, po.tage prepaid, a copy of the foregoing

"Suppl_ent to S.cond Motion to Enlarge the I ••ue. Against Ringer" to the
following:

Jo.eph A. Marino, Chairman*
Review Board
Federal COmmunications commission
Rooa 211
2000 L Street, H.W.
wa.hington, D.C. 20554

J.... Shook, Esquire
Hearing Branch
Federal Coaaunications co..i ••ion
Roo. 7212
2025 M street, H.W.
Wa.hington, D.C. 20554

Arthur V. Belenduik, E.quire
Saithwick & Belenduik, P.C.
1990 M Street, H.W.
suite 510
Wa.hington, D.C. 20036
Coun.el for David A. Ringer

Ja.e. A. Koerner, Esquire
Baraff, XCerner, Olender & Hochberg, P.C.
5335 Wisconsin Avenue, H.W.
Suit. 300
Wa.hington, D.C. 20015-2003
COunsel for ASF Broadcasting COrp.

Eric S. Kravetz, Esquire
Brown, Finn & Hietert, Chartered
1920 H Street, H. W•.
Suite 660
Wa.hington, D.C. 20036
COunsel for Wilburn Indu.tries, Inc.

Dan J. Alp.rt, Esquire
Law Office of Dan J. Alpert
1250 COnnecticut Avenue, H.W.
Wa.hington, D.C. 20036
COunsel for Shellee F. Davis

*Hand Delivery


