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Message Center Beepers, Inc. and its affiliates ("Message

center"), hereby respectfully request a temporary waiver of section

90.495(a) (5) of the Commission's Rules. The waiver seeks to grant

Message Center a twenty-four month period to convert certain of its

existing private carrier paging ("PCP") transmitters from their

current mUlti-frequency transmitter use to dedicated transmitters

while retaining exclusivity in accordance with the Commission's

Report and Order in PR Docket No. 93-35.

In the Notice of PrQPosed Buleaaking, the Commission proposed

that PCP licensees could earn exclusivity provided that they

satisfy certain construction and coverage requirements. The BEBK

did DQt prohibit licensees from using multifrequency transmitters

to meet their construction requirements. Consistent with: (1)

industry practice; (2) Message Center's business plan; and (3) the

perceived intent of the HEBH, Message Center continued to construct

on a rapid basis its PCP system using multifrequency transmitters

offering such paging service to the public in its operations. To

date, Message Center has expended more than $5 million dollars on

its PCP operations. Message Center currently offers service in a

coverage area which includes more than 90 of the top 100 MBA's.

Notwithstanding the support of the majority of cODlJDenting

parties, the co_ission implemented Rule Section 90.495(a) (5)

which, when applied to constructed and operating systems, prohibits

licensees from counting multiple frequency transmitters toward

exclusivity on mUltiple frequencies. Therefore, even though

ii



Messaqe Center provides pcp service to the public from over 505

current transmitters on its two (2) operatinq pcp frequencies, it

needs to add an additional 240 dedicated transmitters in order to

meet the dedicated transmitter requirement under the recently

adopted rules.

The IilBII did not qive notice that the co_ission would

consider limitinq the use of multifrequency transmitters in

exclusivity requests and the Commission's Report and Order did not

allow for a transition period or slow growth period to apply to

qrandfathered or incumbent licensees. Therefore, because of the

number of additional transmitters required by Messaqe Center to

meet the dedicated transmitter rule, Messaqe Center will need a

temporary waiver of the multifrequency transmitter rule for 24

months in which to chanqe-out its multifrequency transmitters to

dedicated transmitters.

iii
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To: The Private Radio Bureau

IIOUU'l 101 D];DI

Message Center Beepers, Inc. and its affiliates' ("Message

Center"), by their attorneys and pursuant to Section 90.151 of the

commission's RUles, hereby respectfully request a temporary waiver

of section 90.495(a) (5) of the cOlUlission's Rules. The waiver

seeks to grant Message Center a twenty-four month period to convert

certain of its existing private carrier paging ("PCP") transmitters

from their current multi-frequency transmitter use to dedicated

transmitters while retaining exclusivity in accordance with the

Commission's Report and Order in PR Docket No. 93-35. 2 In support

thereof, the following is shown:

I • I&CIMOVID

Message Center is the third largest private carrier paging

company in the country, serving more than 145,000 customers over

a service area that includes 65 Metropolitan statistical Areas

1Message Center Beepers, Inc. 's affiliates include Message
Center, Inc., Message Center USA and Beepaqe, Inc.

2In The Matter Of AllendMnt of the co.tlsion' I Bula. to
ProVide Channel Excluaiyity to Qualified Private Paging Syst... at
929-930 MHZ, PR Docket No. 93-35, 58 FR 62289 (November 26, 1993)
(hereinafter "Report and Order").
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("MBAs"). Mesaage Center is currently experiencing 40 percent

annual growth in a service which includes an estimated 50 million

people.

In developinq its paginq syst.., Message Center has met the

demands for service by Message Center customers by acquiring pcp

authorizations for aore than 600 sites. Message Center's licenses

include authorization for 929.4875 MHz in the northeast portion of

the country,] and 929.4125 MHz on a nationwide basis. Each system

uses a multifrequency transmitter which serves more than one pcp

frequency. 4

In the Notice of Proposed Rulnaking, S the Commission proposed

that PCP licensees could earn exclusivity provided that they

satisfy certain construction and coverage requirements. 6 The HfBM

did ngt prohibit licensees from using multifrequency transmitters

to meet their construction requirements. 7 Consistent with: (1)

industry practice; (2) Message Center's business plan; and (3) the

~ssage Cent.r is requesting the waiv.r on 929.4875 MHz in
the northeast region of the country, although Message Center has
applications pending to become a licensee on 929.4875 MHz on other
parts of the country.

4xessage Cent.r enter.d into N.tworkinq Agr••••nts with oth.r
paging operators to construct multi-fr.qu.ncy transmitters which
include 929.4125 MHz in ord.r to further expand the coverage area
for Message Center customers throughout the country.

SHotice of Proposed Ruleaaking, PR Docket 93-35, 8 FCC Red
2227 (1993) ("HfBII").

6See section 90.495(a)(1)-(3).

7In this regard with f.w .xceptions, the majority of
interested parties cOlUHnting on this issue in the proceeding
supported the continued use of multifrequency transmitters for
purposes of qualifying for exclusivity.

2
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perceived intent ot the lIaDI, Messaqe Center continued to construct

on a rapid basis its pcp system usinq mUltifrequency transmitters

offerinq such paqinq service to the public in its operations. To

date, Messaqe Center has expended more than $5 million dollars on

its PCP operations. Messaqe Center currently offers service in a

coveraqe area which includes more than 90 of the top 100 MSA's.

Based upon the ability of a carrier to utilize multifrequency

transmitters in its operation, Messaqe Center would qualify for

exclusivity on each of its PCP frequencies at the present time.

In this respect, attached as Exhibit A is a report showinq that

Messaqe Center has .et the requirements for exclusivity on its

nationwide channel. Attached as Exhibit B is a similar report

showing that it has met the requirements for exclusivity on its

reqional frequency.

Notwithstandinq the support of the majority of commenting

parties, the co_ission implemented Rule section 90.495(a) (5)

Which, when applied to constructed and operatinq systems, prohibits

1icensees from counting mUltiple frequency transmitters toward

exclusivity on multiple frequencies. Therefore, even though

Message Center provides PCP service to the public from over 505

current transmitters on its two (2) operating PCP frequencies, it

needs to add an additional 240 dedicated transmitters in order to

meet the dedicated transmitter requirement under the recently

adopted rules. a

IOf the 505 PCP trans.itters from which Messaqe Center
currently provides nationwide and regional service, 137 are owned
and operated by Message Center and the remainder are in service

3
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The H2BII did not give notice that the Commission would

consider limiting the use of multifrequency transmitters in

exclusivity reque.ts and the Commission's Report and Order did not

allow for a transition period or slow growth period to apply to

grandfathered or incumbent licensees. Therefore, because of the

nuaber of additional transmitters required by Message Center to

meet the dedicated transmitter rule, Message Center will need a

temporary waiver of the multifrequency transmitter rule for 24

months in which to change-out its mUltifrequency transmitters to

dedicated transmitters. 9 Although Message Center does not oppose

the Commission's decision in the Report and Order regarding

multifrequency trans.itters, the lack of notice to Message Center

resulted in insufficient time for Message Center to make adequate

business preparations to retain the licensing status (i.e. the lack

of co-channel licensees) which it currently enjoys.

pursuant to networking agreements.

'In a Public Notice issued on January 10, 1994 (DA 94-35), the
Private Radio Bureau clarified certain procedures for grand­
fathered 929-930 MHz paging operators to qualify for exclusivity.
Pursuant to the Public Notice, the Bureau clarified that in the
caae of incu.oents w~o request exclusivity based on grand-fathered
licenses or applications (i.e., license. granted or application.
filed prior to ~ober 14, 1993) the eight (8) month deadline for
demonstrating c~liance with the ca.aission's exclusivity rule.
would run froa the date the Co_ission issues a Public Notice
conditionally de.iCJftating the incWlbent system as exclusive. Where
an applicant's exclusivity request is based upon pre-october 14,
1993 applications which are pending but are not yet granted, the
designation of exclusivity will occur when the last such
application is granted.

4
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II. _HI QlftU" RIDa IIQVIU

A waiver of section 90.495(a) (5) of the Commission's Rules is

necessary to perait Xessage Center additional time to add the 240

dedicated trans.itters which are required in order to retain

exclusivity for it. regional, nationwide and local systems under

section 90.495(a) (5).'0

A. gr., Of ••••g. C.,er" Waiy.r I. _propri.,.

Waivers of co_ission Rules are appropriate where an applicant

can show "special circumstances"." The grant of Message Center's

Waiver presents circumstances which justify a waiver of the rules

and would not undermine the underlying rationale behind the

adoption of section 90.495(a)(5).

Message Center, to date, has expended in excess of $5 million

on the provision of PCP service and is committed to expend such

additional inve.taent as required to convert the use of its

lIUltifrequency transmitters to dedicated transmitters under section

90.495(a) (5) of the Rules. Message Center's construction of its

systems using both dedicated and multifrequency transmitters was

consistent with existing industry practice and remains permitted

under Commission Rules. Taking such an approach, Message Center

was able to offer to the public a competitive system at a cost

10certain of the additional dedicated transmitters will be
placed in service at existinq sites now operated on a
.ultifrequency basi. while others may be added at new locations to
expand the geographic coverage of the Message Center system.

"see, WAIT Radio y. FCC, 418 F. 2d 1153 (D.C. Cir. 1969): 1n
re Request of FI••t Call. Inc. for • Waiver Ind Other Belief to
boit Creation of inbODeN Specialized Mobile Radio systeas in six
Markets, 6 FCC Red. 1533 (1991).

5
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which would benefit the public and not contribute to the

warehousing or the growth in speculation of frequencies.

Message Center's ongoing operation and history is clearly

de.cnstrative of a~ !ida operator which currently has over 500

base station facilities in service on its RCC and PCP frequencies.

Message Center has 6 business offices and sales facilities and

employs over 270 people in its various telecolUlunications services.

In sum, there is no speCUlation by Message Center in the conduct

of its business. Message Center's clear intent is only the need

for it to operate exclusively on its PCP frequencies.

Message Center's selection of frequencies and its decision to

propose to dedicate a separate frequency for nationwide use is

consistent with marketing demands which allow for the differing

nature of nationwide and regional markets in operation and in

satisfaction of customer needs. Those customers utilizing

nationwide frequencies constitute a potentially large and growing

segment of the marketplace which are dominated by various

executives which need to be in touch when they are out of town or

on business. The coverage necessary for operation of a nationwide

system includes coverage along major traffic corridors and core

business districts of major metropolitan areas as well as coverage

of airports. In contrast, configuration on a local or regional

system takes into account different types of paging use and

coverage require..nts.

The underlying rationale of the multifrequency transmitter

rule for qualification of exclusivity was to prevent licensees from

6



claiming mUltiple channel exclusivity with only a li.ited

invest.ent. 12 This i. not the case with Message Center's already

deJlOnstrated inv••t ..nt and operation in the paging industry. The

co_ission I s own calculations of 70 transmitters per region at

$20,000.00 per trans.itter for purposes of qualification for

nationwide exclusivity on one (1) channel would necessitate a $6

million invest..nt. The required investment for regional

exclusivity for one region would be $1,400,000.00. Message

Centerls investaent of in excess of $5 million to date clearly

demonstrates that Message Center's Waiver Request herein does not

violate the underlying intent of the Rule.

Without the ability of an incumbent paging carrier utilizing

mUlti-frequency transmitters to transition from the use of such

mUlti-frequency transmitters to dedicated transmitters in an

orderly fashion, carriers are faced with the artificial requirement

to reconstruct transmitters in a period of time which is

unrealistic, uneconomical and opposed to the public interest.

without a grant of the waiver herein requested, Message Center

would be faced with the nearly impossible task of having to find

an acceptable number of transmitters available as well as find the

personnel to implement construction in a very unrealistic time

frame.

Message Center has been in discussions with a number of major

vendors of 900 MHz paging base stations and has concluded that it

would be extremely difficult if not impossible to secure, in an

12see , Report and Order, supra at para. 17.

7
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adequate time fr..., the minimua transmitters necessary to

implement a dedicated transmitter change-out. 13 There is no doubt

that there will be a significant effort by all of the licenses at

900 MHz attellptinq to construct facilities and change over

aultifrequency tran.mitters all at the same time in order to meet

the construction ti.. frame set forth in the RePQrt and Order.

Even if Me•••q8 Center were able tQ procure all Qf the

necessary trans.itters within the apprQpriate time frame, it would

still be faced with an unreasonable demand on its technical staff

as well as its site technicians and site installers to install all

of the transmitters within the limited time frame. The lack of

personnel and lack of available transmitters to make the conversion

from multifrequency to dedicated transmitters, at best, uncertain

and, in all probability, impossible.

B. 'rut ot ne ••iur lUll Ie ID De Public IRt....t

As manufacturers are unable to deliver equipment in a timely

fashion or to the extent sites are not available or to the extent

operators are fQrced tQ purchase and expend funds without the

ability to bUdget and transition their already operating systems

in an orderly fashion will not serve the pUblic interest. Such a

13trhe Co_is.ion I s actions in the Report and Order has put
enQrmous pressure upon the aanufacturers to del i ver equipaent
throughout the country to a nuaber of carriers, at the same time.
In this respect, both Motorola and Glenayre have indicated that
they have recQ9niaad difficulties in their delivery schedules
caused by the Ca.ai.sion's exclusivity rule. and the possibility
that they would be unable tQ fill any larqe orders until late 1994.
Further, the natural market place workings often lead to delivery
siqnificantly beyond the date of manufacturers original projected
dates.

8
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requirement will only create the needless expenditure of funds,

time and energy within an unrealistic time period which may only

need to be redone at a later date. These pressures placed upon a

company at one ti.. could put unfair pressure as to routine

maintenance, repair and service upon existing systems which satisfy

current customer service and needs. It would draw away from the

orderly operation of its current systems in order to meet an

artificial construction date not otherwise anticipated upon the

original adoption of the HEBH.

In addition, the public interest would not be served if the

waiver is not granted as Message Center is currently offering

service to thousands of customers on its PCP systems. To the

extent Message Center is not able to reconstruct within the

deadline given by the Commission without a waiver, its system could

be forced to share its frequencies, which would be contrary to the

underlying intent originally adopted to further the development of

a number of competitive exclusive local, regional and nationwide

carriers as proposed in PR Docket No. 93-35. In addition,

technical difficulties would ensue because changes in

interconnection of facil i ties would be required for co-channel

licensee seeking to share the channel to interconnect to Message

Center's up-link facilities. This would immediately cause problems

of capacity as well as limit the geographic coverage and use of the

frequency as otherwise intended by Message Center in its original

commitment to construction and operation of its systems.

9
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Recoqnition of the need for te.porary waiver of the Rule

.ection will allow ....aqe Center to continue in operation and to

i.plement their system in an orderly fashion in such a way so as

to continue to provide local, reqional and nationwide competition.

This competition lead. to competitive market places which benefits

the customers in offerinq to that customer a variety of services,

carriers and pricing.

Finally, qiven the fact that a nWlber of parties14 have filed

Petitions for Reconsideration and Clarification of the Commission's

Report and Order, amonqst which they have asked the Commission to

reconsider and to allow extended implementation to existinq or

qrandfathered licensees, qrant of this temporary waiver pendinq the

Comaission's rule makinq or in conjunction with its Reconsideration

will allow Message Center time to transition and to employ

additional dedicated transmitters in its systems in an orderly

manner without disruption of its business.

14S•• , e.q., the Petition for Reconsideration and Clarification
filed by the Association for Private Carrier Paging section of the
National Association of Business and Educational Radio, Inc.

10
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III. COIICLIIIO.

WHEREFORE, the premises considered, Messaqe Center Beepers,

Inc. re.pectfully requests that the Co..ission immediately GRANT

a waiver of Rule Section 90.495(a) for a period of twenty-four (24)

months as set forth above.

Respectfully submitted,

...8AGa c•..,a. ..att..., I.e.

BY:~~A
Alan S. Tilles, Esquire

By.~
• ~weisman, EsquIre

Its Attorneys

Meyer, Faller, Weisman and
Rosenberg, P.C.

4400 Jenifer street, N.W.
Suite 380
Washington, D.C. 20015
(202) 362-1100

January 28, 1994
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10/16/92
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All 1ID'l'alVILI.B Wl'Cr852 '/12/93

Lrm.B ROC1t WPCM12 8/16/93

AlP: APJICIIB JUBCTIOlf 10/9/92

MBSA Wl'CZ7'f 5/12193

PBOBIIIX 10/9/92

10/9/92

10/9/92

Wl'CZ7'f 5/12/93

WPCZ7'f 5/12/93

1'UCSCII WPCZ7'f 5/12/93

CA AlmA DULCB 10/22/93

AIJBBRRY 7/23/92

AIJ1lURtr 7/23/92

BUBRSPIBLD 7/17/92

BARSTOW 7/23/92

DAR VALLBY 7/23/92

BBRlI:Bl:oBY 7/23/92

BDltY CRBIDt 7/23/92

•Il8ULAII PARK WPDD827 6/1193

CAMBJWJR PARK 7/23/92

CARPD!I!BRIA 7/17/92

CBII'.l'URY CITY 7/23/92

~ 7/23/92

CHICO WPDD816 6/1193

CBULA VIS'l'A 7/23/92

COALINGA 7/23/92



~, IDe. Page 2

DBD aat10awide Exclusivity a.qa_t

JADaarY 20, 199.

OlD PILBD

8'.r CIn CALL8IQR WI'1'B IIUBR

----------- ------- -------
CA COBCORD 7123/92

CO.IRG 7/23/92

ClOII:»V. 7123/92

CRBftLIRB 7123/92

DALY ern 7/23/92

DEL DIOS 7/23/92

DUBLIR WPDD827 6/1/93

BL 'l'ORO 7/23/92

BSCOlmIDO 7/23/92

BXB'.rBR 7123/92

J'ALLB1lO()1{ 7/23/92

I'1UlMOIlT 7/23/92

GILBlmALB 7/23/92

IGRACIO 7/23/92

IRDIO 7/23/92

LA BABRB WPDW259 9/27/93

LA JOLLA WPDD817 6/1/93

LORG BBACH 12/21/92

LOS HGBLBS 7/23/92

10/22193

I13I'l'TllICK 7/17/92

•MIDDI.I'J.'l::JW 7117/92

MILL VM.LBY 7123/92

1«X)38'.l'O 7/23/92

IDllaU BILL 7123/92

lGPA 7123/92

IIBWPOR'1' BBACB 7/23/92

OCEABamE 1213/93

ClRAlfGE 7/23/92



--..ve, IDCI. Pav- 3

DaD aat1oawid. Bxcluaivity~t

J_uuy 20, 1996

DeB PILBD

8'.r CIT! CALLBIGlI VIm lIABBR

------------- ------ -----
CA ClXIWlD 7/17/92

PACIFICA 7/23/92

PAUl SPRIIfQS 7/23/92

PAIIIDALB 7/23/92

PASADBlfA 7/23/92

PDRGROVB 7/23/92

POLLAC1t PIIQlS WPDD816 6/1193

MIICIID CORDOVA 7/23/92

MIICIID PALOS VBRDBS 7/23/92

RlDDIRG 7/23/92

WPDD816 6/1193

RIO MIllO 7/17/92

RIV'BRSmB 7/23/92

IIAClWCBI'l'O 7/23/92

SALIRU 7/23/92

7/23/92

8iUI CLBMa'1'B 7/23/92

8iUI DIEGO (BBltIRS) 7/23/92

IlU'DIEGO (GRr 7/23/92

WB8'.r)_

IIU' DIEGO (M'l' 7/23/92

wc008R)

8iUI DIEGO (BAR 7/23/92
•MIGUL)

BAR DIBGO (SOLEDAD) 7/23/92

8iUI I'RARCISCO 7/23/92

8iUI JOSE 7/17/92

8iUI LUIS OBISPO 7/23/92

BARTA BARBARA 7/17/92

1213/93

8U'1'A CATALINA 7/23/92



-.,.qa, IDe. Pa~ 4

IWIBR lfatioDWide BxclWlivity JIIlqueat

January 20, 1994

D&ft PILED

8'J! cn'r CALLSIQlII VI'l'B 1WIBR

------------- ---- -------
CA 8lII'.1'A lDIA WPDD827 6/1193

8lII'.1'A SUMRA 7/23/92

SICIIIAL BILL 7/17/92

SIMI VALLBY 12/3/93

SQUAW VALLEY 7/23/92

8'.rJIIfI'OIU) 7/23/92

7/23/928'1'ClCK!l'af

8UIfIfYMDD 7/23/92

SUBOL 7/23/92

8tmBR 7/23/92

TAII)B ern 7/23/92

UXIAB 7/23/92

UPLAIlD 7/23/92

VACAVILLB 7/23/92

VBII'.l'lJRA 10/22/93

VIC'l'ORVILLB 7/23/92

VI8'1'A 7/23/92

WALIItlT CRIBlt 7/23/92

WB8'.rLy 7/23/92

WOODSIDE 7/23/92

co ASPBII WPDlt376 8/3/93
•

COLORADO 8PRIIfGS WPCJ723 3/8/93

BL DOJW)() SPRIIfQS WPCJ723 3/8/93

DGLBWOOD WPCJ723 3/8/93

LOUISVILLB WPCJ723 3/8/93

MIUIOlll'!LLB WPCJ723 3/8/93

PUBBLO WPDW260 9/27/93

VAIL WPDW261 9/27/93



~, Inc. Page 5

IIUD ••t101lWide Bxcluaivity R8qU_t

JaDuary 20, 199f

Dell PILBD

8'J! CIft CALL8IQIf WI'l'B RUBR

-------------------- ----- ------
CT BRIDGBl'ORr Wl'D1U79 8/5/93

OOLCBBSTBR WPCP302 3/31/93

DABBtJRy WPDR379 8/5193

DS'r ltILLIJfQLY WPCP302 3/31193

PAIRPIBLD Wl'D1U79 8/5/93

PlUlMDfG'.l'af WPClI3f3 2/10/93

QLA8'J!ORBtJRY WPC8862 3/8/93

GRBDWICB WPC8862 3/8/93

IWI)Blf (WBSTBOCIt) WRRQ723 7110/92

BU'l'POIlD (BUSBRELL) WPC8862 3/8/93

BU'l'POIlD (1iOODLARD) WRRG723 7/10/92

KILLIRCilWORTB Wl'DB233 5/18/93

MBRmmI WPDD818 6/2/93

MILPORD WPClI3f3 2/10/93

IIBW BAVBlII WPCP309 3/31/93

IIBW LORDOR WPDB956 Z/5/93

IIBW MILPORD WPC886Z 3/8/93

mRI.'II S'l'OlIIRG'l'af WPDB956 2/5/93

1I01lWALK Wl'DB956 215/93

RORWICB WPCY826 f/16/93

OLD SAYBROOIt WPDR379 8/5193 ..
SJm«lUR WPC8862 V8/93

ftAPPOllDVILLB WPD1U79 8/5/93

8'.rAMl'01lD WPAT26f 7/10/9Z

8'1'01UlS WPClI3U 2110193

'l'OLLAlfD WD0723 7/10/92

'l'OlUURG'l'af WPDB956 215/93

WMmUltJRY WPCP309 3131193





Beepage, IDe. Page 7

IIUBR .at1onw1de BxclUll1v1ty R8qU_t

Jaauary 20, 199~

DU'B PILBD

8'.f CIT! CALLSIGB WI!!! DBBR

-------------------- ----- --------
l'L ORLABDO 10/9/92

10/9/92

PDSACOLA W1'CP937 ~/5/93

PIRBLLAS PAlIK 8/7/92

l'QMltMO BBACB 10/16/92

lWWIO'.rA WPC1'869 ~/22/93

TALLABASSBB 10/16/92

DMPA 817/92

TI'l'USVILLB WPC1'872 ~/22/93

WB8'.f PALM BBACB 10/16/92

ra ALPBAJlB".L'TA WPCY871 ~/22/93

M'BBlf8 817/92

A!rLU':rA 9/21/92

9/21/92

9/21/92

AUGUSTA 8/25/92

BlWRSWIClt WPCY868 8/16/93

CAIfl'ON 817/92

CARROLTOR WPCY868 8/16/93

CARI!BR8VILLB WPCY868 8/16/93

CLARKSTON 9/17/92

COLUHBUS 817/92

..
COIfYER8 9/17/92

DOUGLLSVILLB 817/92

DULtI'l'B 9/21/92

IWlT POIR'l' WPCY868 8/16/93

PAYE'l"J!BVILLB 9/17/92

caIHE8VILLE 817/92

QRIPFIR 5/4/93

BIGGSTOIf 817/92




