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You claim that Motorola/Loral violated the Commission's ~ carte
t"'-lles by making U parte presentations to Commission decislcn­
making personnel pertaining to thei r Jointly Fi led Comments ("":0 i::::
Comments") =iled October 7, 1993, in the docketed proceedings.
Although ex parte presentations are not prohibited :n those
proceedings, you claim that the presentations were "inextricab:y
entwined" with the merits or outcome of the application proceedi~gs

and, therefore, were prohibited under Section 1.1208 of t~e

Commission's rules, 47 C.F.R. §1.1208, which applies to restricted,
adjudicatory proceedings. You allege that the very same matters
raised in these Joint Comments, e.g., spectrum efficiency standards
and stringent financial qualification standards, were raised by
Motorola in its pending "Consolidated Petitions to Dismiss and/or
Deny" the applications of its competitors for authority' to
construct and operate Radio Determination Satellite Service
( "RDSS") /Mobile Satellite Service ("MSS") stations. You allege
that the oral ~ parte presentations made to various Commission
personnel address "matters which go to the very essence of the
various license applications" and represent a "blatant effort to
violate the Commission's ~ parke rules and the fundamental due
process protections underlying them." You also assert that both
BT Docket No. 92-28 and CC Docket No. 92-166 involve "competing
claima to a valuable privilege" and thus should be subject to a
prohibition on ~ par,1 presentations under San9amon Valley
Tellyision Corp. y. united SkateS, 269 F.2d 221, 224 (D.C. Cir.
1959) .

You request the initiation of hearing and/or show cause proceedings
pursuant to section 1.1216(a) of the Commission's rules, 47 C.F.i.
51.1216(a), to determine whether Motorola and/or Loral should "be
disqualified fraa further participation" in the above-mentioned
proceeding. or otherwi.e have their "cla~ or intere.t" in these
matter. dismi••ecr. You al.o reque.t that a public notici be issued
indicating that all three pending proceeding. are re.tricted under
the IX part. rule.. ae.pol1llive letter. were filed by Motorola and
you.

3 OIl :April 24, 1991, satillite applications submitted by
Motorola aDd Illipeat Corporation ("Illip.at") were accepted for
filing and, aD October 24, 1991, satellite applications submitted
by AMeS Sub.idiary CorporatioD, Con.tellation COIIIIIUaications, Inc.,
Illip.at, Loral Cellular Sy.t..... , Corp., and TRW, Inc. were
accepted for filing. iIa Public Notice "Satellite Applications
Acceptable for ,iling; CUt-Off I.tabli.hed for Additional
Applicatiol1ll," aeport No. DS-l068, 6 ,ce Red 2083 (1991) and Pu):)lic
Notice "Satellite Applicatiol1ll Acceptable for 'iling," Report No.
OS-1134, 6 ,ee Red 6002 (1991).
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F~r the reasons set forth below, we conclude that no impermissible
~ ~arte presentations occurred. In addition, we do not believe
it 1S necessary or appropriate to make either of the docketed Big
Leo proceedings restricted under the ~ parte rules.

7he Commission has repeatedly stated that the mere pendency of a
restricted adjudicatory proceeding, e.g., an application
proceeding, does not preclude a party to that proceeding f:"~rn

submitting comments or otherwise participating in an infor:nal
rulemaking proceeding. ~ Report and Order in Gen. No. Docket 36·
~, 2 FCC Red 3011, 3014 (1987) (a person is not prohibited in a
non-restricted proceeding "from engaging in 'communications
regarding 'general industry problem., , so long as they do not deal
with the merits of the restricted proceeding.''') (quoting Reper;
and Order in Gen. Docket No. 78-167, 78 FCC 2d 1384, 1397 n. 21,
quoting in turn, Report and Order in Docket No. 15381, 1 FCC 2d 49,
56-58 (1965)). Thus, a person is free "to pursue other legitimate
interests before the Corrmission" provided that the pendency of
these other matter. is not used by that per.on "as a pretext for
U parte cotmtUnications going to the merits or outcome of a
restricted proceeding." ~

The subjects raised in the Joint Comment. -- spectrum efficiency,
bi-directional transmis.ion., coverage, and financial qualification
standard. -- do not addre•• the merits of specific or individual
applications and, therefore, are properly categorized a. addressing
"general industry problem8," e.g., the amount of spectrum that
should be allotted for this new service, the technical ani
financial standard. that should govern the indu.try as a whole.
They are not directed at the merits of the individual applicants,
such a. Motorola, Conatellation, or Bllip.at, but rather to the
applicants a. a cla•••

We recognize that' the r ••olution of th••• matter. in the docketed
proceeding. will ha~ aD impact on the pending application.. This,
however, i. the ca.. in aDy rul~ing proceeding relating to a
service for wb1ch applicationa have already be.n filed. And, as
recognized by the Commi••ion in prior in.tance. in which
rulemak1np ..r. r.lated to p.nding applicationa, this doe. not and
should not reDd.r improp.r A& Qart. pre••ntation. rewarding the
policy i.we. rai.ed in the rulemaking proc.eding.. We also

t For exampl., bi-d1r.ctional u•• of th. frequ.ncie. 1610­
1626.5 MHz, which you argue r.lat•• to the peading applications,
is on. of the .ubj.ct. explicitly rai.ed by the Commi••ion in iT
Dock.t No. 92-28. IIa 7 pee Red at 6418 •

1Ia, ~, "n"MDt of Rart. 2. 22 end 25 of the
Cgmmi••ioD'. Rule. to Allocat. sp.ctrum for and To l.tAbli.h Other
Rul•• and Po1ici.. P.rtaining tg the Mobil. Sac.11it. 9.ryice for



believe that the general policy questions of spect~~, licen9i~g

and service rules for Big LEes are clearly disti~ct from ~he~~er

speci:ic, applications should be granted. Accordingly, we find
c~at oral ~ war;e presentations by Motorola/~oral on :he ~c~.er

set of issues were permissible under our rules.

For similiar reasons, we find that the docketed proceedings do not
involve conflicting claims to a valuable privilege requiri::g a
further prohibition on U part. presentations under Sangarnon
Valley. Indeed, under our current rules, Sanqamgn-type proceedings
are generally limited to allotment proceeding. involving FM and
television channels. ~ 47 C.P.R. Sl.1208(c) (2); Notice' of
Prgposed Rulemakinq in pocket 86-225, para. 53, 51 Ped. Reg. 26,278
(July 22, 1986). Further, to ensure that the public is aware of
what U parte rule. to follow, we state at the Outset of
rulemakings what U part. rules apply. su J.d. W. clearly stated
that the rulemaking proceeding. in Docket No. 92-28 would be
subject to procedure. for non-re.tricted proceeding. and.
conaistent with the policy r.flected in our rule. regarding
Sanqamgn-type proceeding., we se. no re••on to alter that
detenni.nation.

Sincerely,

Ren'. Licht
Acting General COUDa.l

cc: Philip L. lIalet, I~.
Alf~lIIalet, -.q.
Pantel£. Ilic:lla10p0uloua, .aq.
Steptoe·. JObuoa
1330 CoaDeCtieut Avenue, N.W.
waahingtoa, D.C. 20036

wanu Y. Zeger, .aq.
Cheryl LyDD Schn.ider, B.q.
COMIAT Corporat1oD
6560 lock Sprint Drive
Beth••da, Marylaad 20117

the Prgyi.iqA Af YVigye cr-m carri,r I,Eris,. ('ttIpc.ative
pasi.iAP), 6 rcc Red 4'00, 4'1' (1"1) ud JPClPia !.pC.A tAl
p.".lQlP'DC Af 'MUI.C0Ji¥lAliQt iA rMN'4 CO RincC Irqads:a.t,
'.c.,lliC•• (IACis, Af irRDo'e4 foliC! 'C.C777PC 'ad Iyl.,.kingl,
86 PeC 2d 71',754 (1"1). .
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April 21, 1994

HA;JO DELIv'ER

William F. Caton
Acting Secretary
Federal Communications Commission
1919 M StIUt, Room 202
Washington, D.C. 20554

Re: GEN Docket No. 90-314
Advanced Cordless Technoloaies.lnc.
petition for Recow;idemtign

Dear Mr. Caton:

This letter is to respond to the alleaations made by Advanced Cordless
Technologies, Inc. ("ACT") in its Petition for Reconsideration of the above-referenced
docket concerning pes Action, Inc. Specifically, ACT hu accused pes Action of
making ex parte contacts on behalf of the three 2 GHz PCS pioneer's preference holders.1

ACT's allegations are incorrect. At no time has pes Action, Inc. made a communication
to the Commission or its staff, ex parte or otherwise, related to the merits of the pioneer's
preference process, the merits of any pioneer's preference requests. or the Commission's
pioneer's preference rulemaking proposals, orden, or other public statements.

Ronald L. Plesser
Counsel for PCS Action, Inc.

cc: Gene Bechtel, Esq.
Andrew S. Fishel, Esq.
David Siddall. Esq.

Petition For Rec.onsideration By Advanced Cordless Tec1mol08ies, Inc., OEN Docket No. 90­
314, at 22 .k Appendix B (dated Much 7, 1994).

,..


