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RECl;lVED
Dear Mr. Caton:

IMAY 1 6 1994
This is to inform you that on Thursday, May 12, a meeting was

held with Jim Olson and Paul W. Gallant of the Cable Bureau, Bernard JE~TKlNSCOWISSOJ
and John Raines of Mitchell Communications Corporation ("MCC"), and Toni EOFSECRETARY
Cook Bush of Skadden, Arps, Slate, Meagher & Flom, its attorneys.

During the meeting, we discussed the regulatory difficulties faced
by the wireless cable industry generally and by MCC in particular. By address
ing licensing issues, we also touched on matters raised in PR Docket No. 92-80
(MMDS licensing). Attached are copies of the materials we submitted to Mr.
Olson and Mr. Gallant at the meeting. Also attached are copies of the materials
we faxed to Mr. Olson and Mr. Gallant on Thursday, May 12, and Monday, May
16, as a result of the meeting.

We appreciate the Commission's concern and willingness to hear
recommendations from MCC, a company which has endeavored to create compe
tition for cable television.

Sincerely,

Antoinette Cook Bush
Counsel for Mitchell

Communications Corp.
Attachments
cc: Jim Olson

Paul W. Gallant

No. of Copies rec·d.J5Uc~
List ABCDE
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May 12, 1994

VIA FACSIMILE

TO: Jim Olson
Paul Gallant

FROM: Toni Cook Bush

RECEIVED

IMAY 1 6 1994

Re: Recent Extension of Construction and
Operation Deadlines by FCC, Private
Radio Bureau, in the 220-220 MHz Land
Mobile Service and MMDS Public Notice

It was a pleasure to meet with you today on behalf
of Mitchell Communications Company to discuss the regulatory
difficulties faced by the wireless cable industry. In
response to your request, attached is a copy of the recent
Order released by the Private Radio Bureau ("PRB") concern
ing the extension of construction deadlines in the 220-222
MHz Private Land Mobile Radio Service ("220 MHz"), and a
copy of the 1988 Public Notice that opened the MMDS filing
windows.

To summarize the Order, PRB conditioned all grants
of the non-nationwide 220 MHz licenses during the pendency
of a related appeal before the D.C. Circuit Court. In addi
tion, the concerned licensees were granted an automatic ex
tended construction and operation deadline of 120 days from
the date of the appeal's final disposition by the courts
(rather than eight months after initial license grant under
the rules). On March 18, 1994, the pending case was dis
missed. Subsequently, certain parties requested a 240 day
post-litigation deadline because the affected licensees had
been highly reluctant to commit to financing and build-out
costs while the licenses were shrouded in uncertainty before
the courts. In its Order, PRB found that such arguments
constituted good cause to extend the construction and opera
tion deadline for the concerned licensees to 240 days beyond
the release date of the Order.

If you have any questions, please call me.
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i Before the
FEDERAL C~ICATIONS COMMISSION

was~ington, DC 20554
I

tm.831

DA 94-276

[jI02

In the Matter of
I

Amendment of Part 90 of t~e

Commission's Rules to proijide
for the Use of the 220-22 MHz
Band by the Private Land obile
Radio Services !

PR Docket No. 89-552

Adopted: March 28, 1994

that
220
v.

I

Sy the Chief, Private Rad~o Bureau:

1. On July 30, 199~, certain aspects of the Commission's
procedures fOT filing and lacceptance of 220-222 MHz license
applications were appealed to the United States Court of Appeals
for the District of Columtiia Circuit.+ As a result, we
conditioned all grants of 220-222 MHz licenses upon the outcome
of chis appeal. We grant~d each non-nationwide 220-222 MH2
licensee, regardless of i~s initial authorization date, an
automatic extended period IQf 120 days from the date of the
~ppeal/s final dispositiori by the courts, to construct and place
its licensed facilities in operation. 2

~. On March 18, 19~4, the pending appellate case upon
which we conditioned theB~ license grants was dismissed. 3 This
action initiated the 120-qay extended construction period granted
to each non-nationwide 220-222 MHz licensee.

3. On February 15, ;1994:, the law firm of Keller and
Heckman, on behalf of var~ous 2~O MHz licensees, requested
the Commission extend the Itime to construct non-nationwide
222 MHz facilities from 1~ days after resolution of Evans
Federal Communications Co 1i61on to 240 dAyS after its
resolution. Keller and H~okman baaed this request on: (1) the
unanticipated 'prompt appe~late finality achieved by settlement of

I

See Evans v. Federal Communications Commission, Case
No. 92-1317 (D.C. Cir. fi~ed July 30, 1992).

!

2 See Public Notide, Lottery for 220-222 MHz Private
Radio Land Mobile "Local'l IChannels, DA.-1231, 57 Io"ed. Reg. 41935,
41936 {September 14, 1992)1'

J order, Per Curi~m, Evans v. Federal Communications
Ccmmission, Cas@ No. 92-13117 (D.C. Cir. March 18, 1994).

I
I

i
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this matter; (2) the probable inability of 220-222 MHz equipment
vendors to accommodate, within a 120-day time frame, the
thousands of equipment orders that are likely to be placed with
the advent of a settlement; and (3) the likelihood that such an
extension will result in the provision of 220-222 MHZ local
service to the public more quickly than through the automatic
cancellation of existing licenses followed by the selection of
new licensees.

4. Keller and Heckman indicated that most 220-222 MHz non
nationwide licensees "have been highly reluctant to commit to
decisions on equipment purchasing, financing, system construction
and management contracts while the air of uncertainty a& to
license retention created by the Eyan, case"· continues to
prevail. Keller and H~ckman statsd that the requested extension
would ~11ow licensees che requisite time needed to address these
matters.

5. Therefore, for good cause shown, IT IS ORDERED THAT the
deadline for licensees to construct their non-nationwide 220-222
MHz facilities and place them in operation IS HEREBY FURTHER
&XTENDED. All licensees of such stations authorized on or before
the release date of this Order must construct their facilities
and place them in operation on or before December 2, 1994. s

FBDERAL COMMUNICATIONS COMMISSION

~l~
D@puty Chief, Private Radio Bureau

Request for Additional Time to Construct 220 MHz
Private Land Mobile Radio Systems, filed by Keller and Hec~man,

February 1S t 1994, at ~.

All licensees of non-nationwide 220-222 MHz station.
authorized after the release date of this Order must construct
their facilities and place them in operation within eight months
of the date of initial license grant. See 47 C.F.R. § 90.725(f).
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PUBLIC NOTICE
FEDERAL. COMMUNlCAncNS COMMIIION
18'; M STPIEET N.W.
WASHINGTON. D.C. 2011.

DA 88-562

P,2

COMMON CARRIER BUREAU OPENS Ft~lNG PE~IOD FOR
MULTICHANNEL MULTIPOINT DISTRIBUT10N SERVICI APPLICATIONS

a.l....da April 20, 1988

In aOoordanoe with S.ctl~n 21.901(d)(4) of the commission's Rule., 47 C.F.R.
f2'-901(d)(U), NOTICE is hereby siven that ao..enoins April 20. '988
applications for the Mult1ahannel Multipoint Di.trlbutlon Servia. (MMDS) ,
E-ohannel and F-cnannel group r~.qu.noi •• , may be submitted for fl1ln8 fo~

any location whioh is farther than 50 mil,. from any p~opo.ed looation of
MNDS applications pendins on April 19, 1968 or MMDS lioen.ed faCility
looatlons. The.e locatlona muat be farther ~han 15 ~ile. from ehe boundary
ot a statistioal area for ~hiQh there are MHOS applioation8 pendins on April
~9, 1988. Applioations filed muat oomply with the looa~1on restriotion.
oontained in this Notioe. We de not antioipate srant1ng any waivers of this
looation reqUirement. Applioations c~t fail ~o oomply with this
requirement w1ll be diami..ed.a unaooeptable ter filins. In addition,
applioations submitted for filin. must compl~ with the filing reQuiremenes
ot Parts 1 and 21 of ehe Commie.ionls Rule., and Publio Notice., releaaed
Janua.ry 15, 1988, "Clartt'icai1on of' ~art 21 DOMestic Public Fixed Radio
Servloes Application Forma and Other Procedure." (OA 87-1696, Report No.
126'&, roele..sed January 15, 1988) and "Cl.rif~cat1on of Part 21 Domestic
PUblic Fixed Radio Service PilinS F•• Requirements and Applioation Porm U.e ll

(DA 87.1695, Report No,. 1265, relealed January 1~ , , 988) • Applicante are
reminded that many ot the rule. app110able to eligibility criteria and
permissible .ervice, rilins, and 11cena1ns requirements pursuant to Part
21 or the Rule, have been revi,ed. Rty1alon ot Part 2' ot the
Commission's Rule,. ~ ~CC ~od '713 (1981) 1 R vl,1on O~ er) and
Revislona to P rt a1 of the Commie 1 "I re rdin the Multi oint
Distrlbution Service, 2 PCC RQd 4251 19 t tu. !l otten Order).

Prospeotive MHDS applieanta are adviaea ot the followins:

1. Filing O~t•. MHOS application. will be aooepted for filing on April
20, 19S5, and thereafter. This tiline period will remain open until fUrther
notice by the Commission.

2. Serviee!t!!!. (A) Statistioal Are.s. Applicants must specify the
proposed service aria in Item number~ of FCC Form 435. In aoing ao.
applicants should oonsult the list of ala,,1rioationa ot -the nation'.
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3tati.eioal area, compilad by the Office of Manalem.nt and BUCI.t, as
reviaed on June 30, 1963. 1h1s ll~t r.t.r~ to oertain identified ,eolraph1c
area. as either a Meeropolltan Statistical Area (KSA) , or Consalidated
Het~opol!tan Statistical kre. (CMSA) , or New ~ncland CQunty Metropolitan
Are. (NICMA). Se. ~~ndm,nt of Pares 2. i'! 74 Ind 24 of the Comm1~

R le8 RI I tio" in re a tr nQ al' t n en In a 10naI
.. .v on ~ rVl t t1 01. r1 io S via. n th
Privat 1 x. Miar rv f 9~ Fe d 12 , , 3 n.~

t 9 0 t Or • App11cat~ons tiled must b. for a locatlon
wh1ah ia tart er e~an 50 m1.. trom any ~ropo.tC ~ocat1on ot HMOS
apo11oat1on. p.n~1ns on April 19, 1988 or HHDS lio.need faoi11ty locations.
The•• laoations must b. farther than ~~ mile. from the oounaary ot a
statistioal aria for which there Bre HMOS applica:iona pendlna on Apr11 19.
1988. Appl1oations that ral1 to Qomply with the loaatioft requirements of
this Notice will be o1,m1sstd a8 unaQoeptable to~ tiline. In partioular,
thoae appr~aant8 propos1n; to locate transmitter, in O~ wit~1n 15 millS ot
en. border of an MSA, CMSA, or N!CMA Ibould list in Ie.. nwabt~ 5 (j) the
ftrlM namea Q1ty in thl stat1stloal are. title al provided 1n OMS's list.
Applioat~onl ~ropo.ing :0 serve either an MSA, eMSA, or NICHA will be
ocnaid.~.a tQ••th.~, in acccraance with the proviaion. of Section
21.90'(a)(;). eac~ &~P11cation will be entitled to oomparative
oonaideracion or to be included 1n & lottery in only one suoh servia. ~••
Eacn appl10ant will be allow.d to file Qnly a ,inI1. application for eitner
thl E-4n&nn.l or F-cnannel ,roup frequ.ncies in laon statistical aria. ~
Seotion 21.g01(d){2).

(8) Na~. t t1stiQal Areas. In addit10n to tne.. servic. are.s
provided in the MB 11s~lnl or-MSis. CHSA•• and NECMAI, applioations may be
t1led· far a ••rvice area no~ ldant1tl'd by OMS as either an MS~, CMSA. or
NECHA. Applioations filed Must be ro~ a lQQat10n Which 1~ tarth.~ than SO
=11.. from any ~ropo'.d location at MHOS app11oac1on8 pend1nc on April 19,
1988 Qr HMOS lioensed facUity locations. Th.... locat1ena lIlU.t b. farther
than 15 ~1l.. rrom tn. boundary at a stat1.t1cal area tor whio~ there are
HMDS applicaUana p,ndinl on Apr1l19, 1988. ~ppliaat10n. that tail to
comply with tha location requ1rem.nts ot this Notto' will b. diami•••d ••
unacQlptable tor f111n;. Applicants must provide 1n Item numb.r ;(J} oe
FCC rorm 435 the nAlDe of tl'1e prier"! "eyic!~ !.s.u•• ot 1IU~ua.l
elcluaivity for appl1oae~ons not propo.1na to s.rve eith.r an MIA, eMSl, or
NEOMA will ba r.aclv.d us1ni Pa~t 21 rule. otn.r than S.o~ion 21.g0'(d){;).
Each applicant will be allowed to ,tile~ ~ stnlle application fo~ 'lth.~

t~. i-Channel Qr F~ohann.l irouP frequenQies in each area. J•• Section
21.90t(d){2) •

Failure :0 a.sianaee the servic. area 1n Item nugblr ,(j) or FCC Form ~35,

in accordanc. With the above-desoribed prgoedurl, may result 1n tne
Qilm1s3a~ ot the a~p11oatlo~ &1 unacceptable for ~Llinl'

F'.3
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The OMB list of MSA" CMSAs, and NECKAs is available for review in tne
DomeltLa Fac111t1e. Division Pub110 Retlrenoe Room, Room 631e, 2025 M
Street, N.W., W&ahinlton, D.C. 20'~~, or may be purchased from the National
Teohnioal Information Service (NTIS), 5285 Port Royal Road, Sprinat1eld, VA
22161. Thl title or the document il Mltropo11t&nStatistical Areas, Order
IPS 832 18891. The t.lephc~. number ot NTIS is (103) 487·~650. In
addition, a list of ourrently plndlnl HMDS applications 1. al.c available
tor 1nsptotion in the oome.tlc Pao11it1es Division Public Raterence Room.
The Ref.renca Room 1. op.n to the public Monday - Thursday between the hours
ot 8:30-12:30 &nd 1:30-3:00. In.peation inquiries may be directld to James
YanolY ot o~r .tatt at (202) 63ij·1858.

3. C~t-ott Date. The laae oate for f1linS contliot1nl (mutually
exolusive applioattOnl tor comparative oons1deration or lnalullon 1n a
random .eleocion proce.. will be deearmdned by procedure•••t forth in
Seotion 21.31 ot the Rules.

4. P.rm1,,~ Service 2elrat10n.. Pursuant to Seat10n 21.900 of the
Rule., HMD~apprroant. may provide .Irviae on either a oommon carrier or
a non-oom.on oarrier baai.. An applicant MU,t specify at Item 2(a) of ~CC

Form 435 whether 1t intend. to operate u a caDDOn carorier ("ee") or as a
nOn-QOIIIIIOD carrier ("noo"). AppliQants who el.ot non-co1lllDOn oarr tlr statWi
will be aubJect to the Commission', Part 21 Rulel, ana to the ,enera!
provisions ot Title III ot tne Communications Aot of 1934, a8 amended,
applicable to per.onD applyinl tor miorowave radio station authori~at1ons.

lpplioant. who eleot oo.-on oarrilr status. will be ,u~J.at to thl
Commia.lon', Part 21 Rules, to tnt prov1.lons ot T1tle II or the
Communioation. Act (includ1nl the Commission I. non-com1nant oarr1ar
pol1ciee), and to the prov1.ionl ot Titll III of the Act applicable to
perscn~ applyinl tor microwave radio station authorisation•.

5. Accopt.ple for~. In order to be aooeptable tor f111n8, an
application must be com~ with re.peot to que.tions, informational
snow1n•• , execution, or other matter. ot a formal charaoter and
substantially ~ly with ehe Cammi~sion'a rul•• , rel~lat1on., speoific
reque~ta tor aadition.l information. or other requirementa. Applications
that tail to oomply with theee r.q~irementG will be considered dIrective an~

may be subjeot te d1amissal, ~l••• accompanied by a request for waiv.r of
(or reQueet a. an exception to). in Whole or in part, an~ apeclt1c. rUle,
resu1at1on, or requ1remlnb with Which the application is in oonflict. Se.
section 21.20 of the RUle.; S.I~ S.ction 21.13 ot tne Rul... Only
applioation. that are in a oondItIOn aoceptable tor tiling will be inoluded
1n a random selectlon prooe••• see Section8 21.31 and 21.33 ot tne Rul••.
Applicant. are .d~1s.d that h lead II applications will not be aocept.d. A
separate FCC Po~ 435 must be filed tor tach ae~vice area alon; with the
rlQuired IXhibita. CrOll-reterenoe to -lead" application. will not be
considered 3utticient, and may ~esult in tn. dismi8eal ot the assooiated
application as unacceptable for filing.

- 3 •
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6. Interference Studi.s. ~c t~e ti~e of filins, applioane~ must submit
the follow1nl interferencI stud1.. :

a. A w~1tt.n analyl1s demonltratinl non-lntlrrerenoe with all
eachanne! and adjacent ahannel Instruotional T'l'Vi,ton Flz.d Serv1ce (ITFS)
lie.n..... p.rmi~t.... or app110antl w1th tran8M1tt.rl loaated with1~

mil•• at the app11aant'a transmitt.r, or a .tat~.nt tram tnt ITPS-rrcift••• ,
~.rmlttee. or applicant that it will accep~ wnaeevtr 1nterferenoe occurs.
JIl Sect10n 21.901(d)(1).

b. A wr1tten analysl~ d~n8tratlnl ehae the fao1lity to be
conatruated wIll not aause harmful tnearference to ex1st1nl Doonann.l or
adjac.nt ahannel ITFS receive s1e.. within 50 mil.. ot the transmittlr! or
alternatively, DUat submit a statement trom tn. ITFS lioenSl1 tnat the
Interference ia aoaeptable. S•• Seotian ~1.902(1).-

a. A written analyS1S ~emonatrleinl ~Qn-lne.tf.r.no. W1th All
coohannel and adjaoent ahannel MHOS 11cena.e., p.~1ttee., or applicants
with applications pend1n; on Apr1l 19, 1988 (inolud1nl t.ntatlve selectee.)
w1th transmitters located or prope••~ ec be locae.~ Within '0 mlles ot tne
HKDS applicant's propo.ad transm1tter. 1Il Sectlon ZT.~02 .

1. ~ AV,11'Dl11ty. Seotion 2'.15(a) specifies that appli0antS
propos1nS a new statlon locatlon indicate whether the site is owned. If it
1s not owned, its availab1lity for the propos.d microwave radio ltation
shall oe d8monst~ated. Under ordinary c1roumstanoes, th1s requirement will
be satisfied if tne site i. under llase or undlr written option to bUy or
,lea.e. 47 C.F.R. i2'.15 (a). MMDS applioants should note tnat, at the time
of ~11inl, It saall be suffioient if the app11cat1on adequately demonstrates
reasonable a••uranoe at the ava11ac1lity ot thl 11te. SUbsequently,
applloanta aha.en a. tentative seleotees in ou~ ~andom .ellatlon proc••s
muse submit oono~ete evidence ot Ilte avai1ab1l1ty atter their lottery
.ellotion. At that ttmt, the suomlss1on ot a 1.... or 1.... option
al~eement w1ll sae1ery that requirement. MMDS applicants nat SU~Ject to our
~andom selection p~oo••• mUlt submlt • 1.... or lease option agr.ement ..
aanoree. ev1dence of stte availabllity upon rlquest. In addit1on, Slction
21.40(b) prOVides chat no extenslon, of ttme to eon,truot a fa011ity will be
granted based upon lac~ ot s1tl ava1labi11ty.

. ~ -

•
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8. Financial Certifioation, Seot1on 21,17. as revised, ~equlres that
eaoh appl1oation for a new 110en., shall oonta!n a oertiflcation that the
applicant nas or w11l nav. the finanoial ability to melt the explcted oost.
ot construat1n1 the prepOled fac1litiea within the t~e allowed and the
estimated" oper.Uns expenses tor , period of twelve lIIOn,th.. conaequlntly,
all applioatlene 'hall inolude a t1nanc1al aert1t1eation .tat.~nt (EXhibit
T ot FCC Form ij35) 1'0 which the appl1aant a.reU1,. that it hu, o'r' na.
r.a.enable &&IUrano, that it will haV., tn. ab1lity to me.t the expeoteo
ooat at oon.t~otlnl the faoi11tl•• Within the oonItruct10n" period and the
e.timated oper.tins .~p.n... tor twelve mentha. Applicants are rem1nded
that Sect10n 2,.~O(b) provid•• th.t oonstruotion period. may not be extended
tor delaya caused by laok of tin.noins.

9, Prererenae. . Two typea ot prererenoea may be awarded to HMDS
app!ioant.: (.)minority prererenael, and (b) diveraity preference••
App11oant. who may be eligible to olaim lottery preterenoe. are required
to submit a eert1float10n or preferenoe ror all application. for whioh a
preterenoe i8 bei"1 olaimed. The raotors used to determine it an applioant
qualifies for either type of preterence are explained 1n Seotion V of FCC
Form 346, with one exception. Item 4, Seotion V, pase 2 (FCC Form 346, paSI
7) doe. not retlect tn, f.ct tnat ttle Co_i.aion added HDS 'tation, to the
d.tinition at the terll "lD8d1um of lIaS. c~1cat1on", Thus, 1n dtterllining
e1111bi11ty tor a diversity preterence, appl1cants should consider ttl.1~

owner,hip interest tn either tinel. ohannel or multichannel HDSatatlon
110en.e, or Qonetruotion permit. in addition to the media listed on pale 2
of Section V. Those media are a daily newspaper; a 110en•• or construotion
permit tor: • television stat10n, includins lew power and television
translator, station; an AM or tM radio broadcast station; a broadcast
satellite tran,ponder; or a cable telev1sion system.

P,e

Por purposes ot item 5 an Plle 2 oiS,otion V (Porm FCC 3~6, PIle 7) the
serviae area of an MDS station 1. defined in Seotion 21.902(0) or the
COJIIDiss1on I s Rules. iee section 1.824 ot the Rules, and RandOl!! Selection
Lotttr1ls, 93 tee d 952 (1983). Sucn certitication. mult aooompany tn.
applio.tion at the time ot fl1inl. An applicant fillnl mult1ple HMOS
applications may subm1t a sinsle oertification ot prefer.noe (an original
and a duplicate) i~ it is claiming tn. same preferenoe tor all itl
appllQat1cna. It an applicant is claiming difterent preterencea for its
application., it should submit a separate oert1f1cation ot preferenoe
(original ana duplicate> tor each let of' applications tor whioh it 1,
claimini the same preferences.

.. !5 ..
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to. AltY9l'nt•••pp11aanta are ~at'd Dot, to ~it any ~n~nt.
beto!". the... &ppl1cat1onl bav. appeared. on' Publio NeUel aa aooeptecl tora
f111nl. unl•••••lead .te. do '0 b1 tnl CO-.1.aa1on.' I ,tatt. . AlDendmen~ .tho&Ucl
inolUde the ott2.0~,PCC fUe nWllb4lra ...ilnle1' to tho... &Pp41aaci"•. rUe
nUilberl .y be obe.1D8d· tram the PuQUc ,Notic.. .,latina &DpUcaUOD", U
accepted tor. fU1nI ... Seotion. 21..23·' ail 21.29 prQv1cle. r~~.~ftU ~~r
tillnl amendment. to.applications.

11 .. "'P111PI ~.:' 'APPli~ba ...... '~equ1r.d: to aulan, a f1J.1nI.; t.~;:'~
.135,.00 per .ppl1cai:10n ('rec rON 43!), pUl"auant to .secUOD .1.H~ .. JIl~
"Cla~1t.1oat10ft ot .•are 21 oc:-at1c Public "lxed Rad10' serv1ce. '111111,"'"
Rlqu1rement. and Appl1oat1on 'O~ U.I" (D~ 81·1695, Report No.' 1265" re1...ed
January 15, 1988).

~2. I!'p!9t10n aid CopyLnl. Appl1aat10n.: wW not b•. ava11'abJ.. ,eor
,1nepea.t1on aIld copy nl b.tor'e th.y appear on Public No~. U .•CO~ptl~ ,tor'
t1l1nl. Cople. ot appl1a&.t1ons IIWIt, be r~..t.Gfor PUb~J.o r.cord
dupUO&Uoft rl'QIII the appl1cant. 01' trOlll, ttl. ca.1.8ioDI. oontra~tor.tITS.,

Inc. SU1t'1~O,>2100 MStre.tt W, .Waln1nlton, DC· 20031, (202) '857-3800.
. . .,

Per turtbe~ lntormat1o~.oanc.rn1nl tnta public Notice, contact ThIOQore
Waddill, Or' Charl•• QIoatOh at our ,taft at: (202) 634-1706. . XUPIg,~i.On

qUAlt10ns may be d1~.otaa ~o J.... Yancey. ot aur Itart at (202), 634-1S5!.
.... " ..

..
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The MMDS Processing Logjam
Thursday, May 12, 1994

THE MMDS PROCESSING LOGJAM

• Two Licensing Bureaus (CCB and MMB) process MMDS (or "wire
less cable") applications.!

• An MMDS operator requires at least 20 channels to
achieve "critical mass," i.e., a system that can be 1) effective compe
tition to cable, 2) beneficial to the public, and 3) economically viable.

- an MMDS operator must have its channel authorization
applications processed by two or more bureaus to acquire 20
channels in one market.

- MMDS operators cannot construct or operate a viable system
until it first acquires 20 channels.

• The two bureaus process MMDS applications at different speeds
without inter-bureau coordination.

- For the MMDS operator, typically some channel authoriza
tions are granted, while others remain unprocessed.

- Operators must then determine whether to construct a system
without knowing if it will obtain the authorizations for at least
20 channels.

- Many authorizations expire while the operator awaits pro
cessing of the remaining necessary applications.

- Consequently, operators cannot achieve critical mass.

- When licensees fail to achieve critical mass, they lose their
entire investment.

- Many MMDS licensees are small businesses.

For purposes of this document, the term MMDS includes the
associated service ITFS administered by the Mass Media Bureau.
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PROPOSED SOLUTIONS

• Suspend cancellation of MMDS licenses in markets where all channels
have not been granted.

• Extend MMDS construction period to one year beyond the date the
freeze is lifted.

• Reinstate MMDS licenses that expired during the freeze if those
licenses were not mutually exclusive and where there is no MMDS
operator in the market.

• Consider waivers from regulatory barriers, such as the freeze, to help
foster competition for cable and thereby serve the public interest - a
policy the Commission endorsed when it adopted MMDS.

• Replace strict application processing standard with the more reason
able standard currently used for the FM Radio Service and recently
adopted for services subject to competitive bidding.

• Relax ban on interference - (50 mile restriction is not realistic particu
larly in rural markets, for example).

• Permit waivers of MSA spacing requirement where there is no inter
ference and overlap is de minimus.

BENEFITS

• Would enhance competition in the delivery of video services ..

• Would facilitate access to programming.

• Would reduce burdens on the FCC and improve service to the public.

• Would create jobs.
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