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L INTRODUCTION

1. On August 10, 1993, the Omnibus Budget Reconciliation Act of 1993 (the "Budget
Act") added a new section 309(j) to the Communications Act of 1934, as amended, 47 U.S.C.
§§ 151-713 (the "Communications Act"). This amendment to the Communications Act gave
the Commission express authority to employ competitive bidding procedures to choose from
among mutually exclusive applications for initial licenses. The Commission’s March 8, 1994
Second Report and Order' establishes general rules and procedures and a broad menu of
competitive bidding methods to be used for all auctionable services. We indicated in the
Second Report and Order that in subsequent Reports and Orders we would set forth specific
competitive bidding rules that would be applicable to individual services.

' Second Report and Order in PP Docket No. 93-253, FCC 94-61 (released April 20,
1994) ("Second Report and Order"). A list of the commenters in this proceeding is attached
as Appendix A to the Second Report and Order.
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2. In this Third Report and Order, we adopt service-specific rules for competitive
bidding on licenses to be awarded for Personal Communications Services in the 900 MHz
band ("narrowband PCS").? Because of the significant interdependence among narrowband
PCS licenses and the relatively high expected value of such licenses, we will award most
narrowband PCS licenses through a sequence of simultaneous multiple round auctions.
However, we may alternatively use oral sequential or single round sealed bidding to award
certain narrowband PCS licenses if we determine that the operational complexity or
administrative costs associated with simultaneous auctions are excessive relative to the
expected value of the licenses to be awarded. Generally, we will follow the payment and
procedural rules adopted in the Second Report and Order in conducting narrowband PCS
auctions. In addition, we adopt general procedural and processing rules for the narrowband
PCS service based on Part 22 of the Commission’s rules.

3. In this Report and Order we also adopt a system of preferences designed to
enhance access to the narrowband PCS spectrum and achieve the congressional directive that
our competitive bidding rules ensure the opportunity of small businesses and businesses
owried by women and minorities (designated entities) to participate in the auction process and
in the provision of narrowband PCS services. Specifically, we will allow small businesses to
pay for certain narrowband PCS licenses in installments over the term of the license. In
addition, we will afford a 25 percent bidding credit to businesses owned by women and
minorities bidding on certain specified narrowband PCS licenses.

IL BACKGROUND AND AUCTION ELIGIBILITY

4. Section 309(j) of the Communications Act, as amended, permits auctions only
where (1) mutually exclusive applications for initial licenses or construction permits are
accepted for filing by the Commission, (2) the principal use of the spectrum will involve or is
reasonably likely to involve the receipt by the licensee of compensation from subscribers in
return for enabling those subscribers to receive or transmit communications signals, and (3)
the objectives set forth in Section 309(j)(3) would be promoted.

5. In the Second Report and Order, we concluded that narrowband PCS as a class of
service would satisfy the Section 309(j) criteria for auctionability. See Second Report and
Order at 9 54-58. Specifically, based on the record in this proceeding and in GN Docket

2 The Commission has allocated 3 MHz of spectrum in the 900 MHz band for
narrowband PCS. Narrowband PCS encompasses mobile and portable radio communications
services which can be used to provide a variety of paging and messaging services to
individuals or businesses. See First Report and Order in Gen. Docket No. 90-314, 8 FCC
Red 7162(1993), on reconsideration, Memorandum Opinion and Order in Gen. Docket No.
90-314, and ET Docket No. 92-100 and ET Docket No. 92-100, 9 FCC Rcd 1337
("Narrowband PCS Order"), 47 C.F.R. Part 24, subpart D
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No. 90-314 and ET Docket No. 92-100, we concluded that the principal use of narrowband
PCS spectrum, considered as a class, was reasonably likely to involve licensees receiving

compensation from subscribers in return for enabling those subscribers to transmit or receive
communications.

6. In addition, we concluded that competitive bidding for narrowband PCS licenses
will promote the objectives set forth in Section 309(j)(3). We determined that the use of
competitive bidding to award narrowband PCS licenses as compared to other licensing
methods will speed the development and deployment of new services to the public with
minimal administrative or judicial delays, and encourage efficient use of the spectrum as
required by Section 309(j)(3)(A) and (D). In this regard we noted that auctions would award
licenses quickly to those parties who value them most highly and who are thus most likely to
introduce service rapidly to the public. Id. at §{ 57-58.

7. We also concluded that competitive bidding would recover for the public a portion
of the value of the spectrum, as envisioned in Section 309(j)(3)(C), because the only direct
monetary compensation the public currently receives for use of the spectrum is, with few
exceptions, the application fee paid by most Commission applicants. Id.

8. Finally, in accordance with Section 309(j)(3)(B), we determined that competitive
bidding, in conjunction with our allocation and service rules, will promote access to new
narrowband PCS services and technologies and disseminate licenses among a wide variety of
applicants by encouraging participation by all qualified bidders. In this regard, we have
adopted a set of open competitive bidding procedures, a wide variety of license types and
sizes, and a menu of preferences designed to increase opportunities for designated entities who
might otherwise face entry barriers. Id. at 99 106-115 and 231-257.

III. COMPETITIVE BIDDING DESIGN
A. Narrowband PCS Rules

9. The spectrum allocation, service definition and technical rules for narrowband PCS
were completed by the Commission in the Narrowband PCS Order. The Commission defined
narrowband PCS as a "family of mobile and portable radio communications services which
could provide services to businesses and individuals, and be integrated with a variety of
competing networks." See Narrowband PCS Order at { 35-37. We anticipated that advanced
paging and messaging services would be the predominant narrowband services provided.
Three megahertz of spectrum were allocated to narrowband PCS in three one megahertz bands
(901-902 MHz, 930-931 MHz and 940-941 MHz). Two megahertz of this spectrum were
divided into specific channels and will be available for immediate licensing. See 47 C.F.R. §
24.129 The remaining one megahertz of narrowband PCS spectrum will be channelized and
licensed in the future as this service develops.



10. The two megahertz of narrowband PCS spectrum that is ready to be licensed has
been divided into 50 kHz and 12.5 kHz channels. These channels are paired in various
configurations (blocks) for individual licensing. Four different service areas have been
defined: 492 Basic Trading Areas ("BTA"); 51 Major Trading Areas ("MTA"); 5 regional
areas (made up of MTAs), which together comprise the nation; and a nationwide service

area.’ There are a total of 3,554 narrowband PCS licenses to be issued. These licenses are as
follows:

- 2
50/50 kHz | 50/12.5 kHz 50 kHz 12.5 kHz | Total Overall
(paired) (paired) (unpaired) | (unpaired) Total
Nationwide S 3 3 11* 11*
Regional 2 4 6 30
(5 Regions)
MTA 2 3 2 4rx 11 561
(51) '
BTA 2 4x* 6 2,952
(492)
Total 3,554

*  Only 10 of the 11 nationwide narrowband PCS licenses are available to be auctioned
because one applicant, Mobile Telecommunications Inc. ("Mtel"), was awarded a
pioneer’s preference for one of the unpaired 50 KHz licenses. Accordingly, this license
will not be subject to competing mutually exclusive applications.

** Eligibility for these licenses is restricted to incumbent paging licensees authorized under
Part 22 or Part 90 of our rules as of June 24, 1993. To be eligible, the existing paging
licensee must operate at least one base station in the MTA or BTA for which it is
applying for a paging response channel. In addition, these channels are limited to
mobile-to-base transmissions and may be used only in a paired manner with existing
paging channels to provide mobile-to-base station communications. See 47 C.F.R.

3 BTAs and MTAs are based on the Rand McNally 1992 Commercial Atlas and
Marketing Guide, 123rd Edition, at pp. 38-39. See 47 C.F.R. § 24.102. The nationwide
service area includes the fifty states, the District of Columbia, American Samoa, Guam,
Northern Mariana Islands, Puerto Rico, and the United States Virgin Islands. See 47 C.F.R. §
24.102 (a). Operations in markets or portions of markets which border other countries, such

as Canada or Mexico will be subject to on-going coordination arrangements with the
neighboring countries. See 47 C.F.R. § 24.129(¢)
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- §24.130.

11. Except with respect to the 12.5 kHz unpaired licenses reserved for the upgrade of
existing paging systems, narrowband PCS licensees will be permitted to aggregate up to three
licenses in any geographic area. Incumbent paging licensees are permitted to obtain up to two
of the 12.5 kHz unpaired licenses in any geographic area. Narrowband PCS Order at q 26.

B. General Competitive Bidding Rules

12. The Second Report and Order established the criteria to be used in selecting
which auction design method to use for each particular auctionable service. Generally, we
concluded that awarding licenses to those parties who value them most highly will foster
Congress’ policy objectives. In this regard, we noted that since a bidder’s ability to introduce
valuable new services and to deploy them quickly, intensively, and efficiently increases the
value of a license to that bidder, an auction design that awards licenses to those bidders with
the highest willingness to pay tends to promote the development and rapid deployment of new
services and the efficient and intensive use of the spectrum. In articulating our auction design
principles we further stated that: (1) licenses with strong value interdependencies should be
auctioned simultaneously; (2) multiple round auctions, by providing bidders with information
regarding other bidders’ valuations of licenses, generally will yield higher revenues and more
efficient allocations of licenses, especially where there is substantial uncertainty as to value;
and (3) because they are relatively expensive to implement and time-consuming, simuitaneous
and/or multiple round auctions become less cost-effective as the value of licenses decreases.
See Second Report and Order at § 69.

13. Based on the foregoing, we concluded that where the licenses to be auctioned are
interdependent and their value is expected to be high simultaneous multiple round auctions
would best achieve the Commission’s goals for competitive bidding. See Second Report and
Order at 49 109-111. We indicated that compared with other bidding mechanisms,
simultaneous multiple round bidding will generate the most information about license values
during the course of the auction and provide bidders with the most flexibility to pursue back-
up strategies. Thus, we concluded that simultaneous multiple round bidding was most likely
to award interdependent licenses to the bidders who value them the most. We also indicated
that this method will facilitate efficient aggregation of licenses across spectrum bands thereby
resulting in vigorous competition among several strong service providers who will be able
rapidly to introduce a wide variety of services highly valued by end users. Second Report
and Order at § 106. In addition, we concluded that because of the superior information and
flexibility it provides, this method will be more likely than other auction designs to yield
greater revenues. Thus, we found that the use of simultaneous multiple round auctions would
generally be preferred. Id.

14. The other major factor leading us to select simultaneous multiple round auctions
as our preferred auction method was the value of the licenses to be auctioned. Because
simultaneous multiple round bidding is more administratively complex and costly both for



bidders and the FCC than other auction methods we may select, we indicated that we would
only use this auction design where license values are interdependent and the expected value of
the licenses to be auctioned is high relative to the costs of conducting a simultaneous multiple
round auction.

15. Circumstances Leading to Choice of Other Designs. ‘In the Second Report and

Order we stated our intention to tailor the auction design to fit the characteristics of the
licenses to be awarded. We noted that simultaneous multiple round auctions may not be
appropriate for all licenses. Where there is less interdependence among licenses, there is also
less benefit to auctioning them simultaneously. We explained that when the values of
particular licenses to be auctioned are low relative to the costs of conducting a simultaneous
multiple round auction, we may consider auction designs that are relatively simple, with low
administrative costs and minimal costs to the auction participants. For example, with large
numbers of low value licenses we noted that we may decide that it is preferable to implement
a low cost auction method such as single round sealed bidding to minimize cost and expedite
the licensing process. We also noted that the Commission may wish to consider a single
round of bidding in certain auctions where eligibility requirements limit participation to few
bidders. See Second Report and Order at §§ 112-113.

C. Competitive Bidding Design for Narrowband PCS Licenses

16. In this section, we adopt simultaneous multiple round auctions as our primary
auction methodology for narrowband PCS licenses. We believe that, for most narrowband
licenses this method will best meet Congress’ goals in enacting the competitive bidding
legislation. However, because the licenses to be awarded in the narrowband PCS service vary
in terms of expected value and interdependence, we have determined that no single
competitive bidding design is optimal for all licenses. Moreover, Congress directed us to
"design and test multiple alternative methodologies under appropriate circumstances.”" See
Section 309(3)(3). For these reasons, we will adopt several auction designs that may be
selected under appropriate circumstances to auction narrowband PCS licenses. We specify
below the various competitive bidding design methods that we may select to award particular
categories of narrowband PCS licenses as well as the license characteristics that will favor
their use. When we announce individual auctions to award specific groups of narrowband
licenses, we will issue a Public Notice detailing the competitive bidding design and
procedures to be used.

17. Simultaneous Multiple Round Auctions. Commenters who specifically address
narrowband PCS auctions generally favor simultaneous multiple round bidding. American
Paging Inc. ("API") supports this auction design for narrowband PCS because it provides
continuous information to bidders about license values. According to API, this information is
crucial to small- and mid-sized firms in developing bidding strategies for interdependent
licenses. API also maintains that simultaneous muitiple round bidding is essential to allow
bidders to express the true value of interdependent licenses given different aggregation
strategies, and will thus, ensure that licenses are awarded efficiently to the highest valued



user. See ex parte filing of API (February 24, 1994). Similarly, PacTel Corporation
("PacTel") argues that simultaneous multiple round bidding is appropriate for narrowband
PCS licensing because of the high value of most narrowband PCS licenses and the significant

interdependence between spectrum blocks and geographic regions. See comments of PacTel
at 19.

18. We agree with commenters who support simultaneous multiple round bidding for
awarding most narrowband PCS licenses. Based on the record in this proceeding, as well as
our analysis of the Office of Management and Budget and the Congressional Budget Office
estimates of total PCS revenues,‘ we expect the value of most narrowband PCS licenses to be
sufficiently high to warrant the use of simultaneous auctions. We further believe that the
value of most narrowband PCS licenses will be significantly interdependent because of the
desirability of aggregation across spectrum blocks and geographic regions and because there is
a high degree of substitutability among licenses with the same amount of spectrum and
covering the same geographic area. Therefore, we conclude that simultaneous multiple round
bidding will be most likely to award narrowband PCS licenses to bidders who value them the
most highly and who are most likely to deploy rapidly new narrowband PCS technologies and
services, promote the development of competition for the provision of those and other
services, and thus foster economic growth.

19. By facilitating efficient (but not anticompetitive) aggregation of licenses, we
believe that simultaneous multiple round bidding will allow bidders to express the full value
of the interdependency among licenses. Moreover, simultaneous multiple round bidding will .
provide bidders with the opportunity to pursue back-up strategies that enable them most
efficiently to obtain the license combinations which satisfy their service needs. Finally, given
that narrowband PCS is a new service with many inherent uncertainties, we conclude that
simultaneous multiple round bidding is desirable because of the continuous information it
provides bidders during the course of the auction which, in turn, should result in increased
revenues for the government.

20. We recognize, however, that simultaneous multiple round bidding may involve a
greater degree of complexity than other competitive bidding methods, and that it may present
greater operational difficulties for both the FCC and for bidders. Therefore, where license
values are expected to be relatively low, bidder participation is expected to be limited or
where the interdependence of licenses is less significant, we may decide to use alternative
auction methods. In addition, we may select an alternative auction method if, as we gain
experience with auctions, we determine that simultaneous multiple round auctions are too
administratively complex and costly to implement. In selecting the auction method for each
narrowband PCS auction, we will seek to balance the advantages of more sophisticated
auction methods, such as simultaneous multiple round bidding, with the greater complexity

* Congressional Budget Office, Auctioning Radio Spectrum Licenses at 23-38, (March
1992).



and cost they may entail for both the FCC and bidders.

21. Oral Sequential and Single Round (Sealed Bid) Auctions. If, as a result of our
auction experience, we determine that the operational costs or complexities associated with

simultaneous multiple round auctions outweigh their benefits, we may decide instead to
employ either oral sequential auctions or single round sealed bid auctions. In an oral
sequential auction, licenses are put up for bid one at a time, so that bidding ends on one item
before it begins on the next item. Oral sequential auctions generate valuable information
about earlier auctioned licenses, which can assist bidders in valuing later auctioned licenses.
However, if license values are interdependent oral sequential auctions are less likely than
simultaneous auctions to award interdependent licenses to the parties who value them the most
and to aggregate licenses efficiently, because bidders for licenses that are auctioned early must
bid with less information about the value of licenses to be auctioned later, and have less
opportunity to pursue backup bidding strategies. Nonetheless, because oral sequential
auctions are generally less complex, and costly both for the FCC and for potential bidders,
they may be appropriate to use where the expected value of the narrowband PCS licenses to
be auctioned is low relative to the costs of conducting a more complex auction or where
interdependence is less significant.

22. We may find, for some narrowband PCS licenses that even the lesser cost and
complexity of oral sequential auctions are not justified by the revenues these licenses would
be expected to generate. In such cases, we may choose to award licenses by single round
sealed bidding where bids for all licenses are submitted simultaneously and the high bidder
for each license is determined after a single round of bidding. Single round sealed bidding
has the principal advantage of being relatively simple for bidders to understand and
inexpensive for the FCC to administer and also can generally be completed fairly rapidly.
However, because single round sealed bidding provides less information and flexibility to
bidders than either simultaneous or sequential auctions, we will generally use this method only
where there is less interdependence among individual licenses or groups of licenses and the
expected value of the licenses to be auctioned is low relative to the cost of conducting a more
complex auction. In addition, we may select this auction design where eligibility
requirements limit participation to relatively few bidders.

23. Combinatorial Bidding. One commenter, PageMart Inc. ("PageMart"), indicated
that the Commission should employ a system of combinatorial bidding for narrowband PCS
licensing. In general terms, combinatorial bidding allows bidders to bid for multiple licenses
as all or nothing packages.” Combinatorial bidding can be implemented with either

5 In combinatorial bidding, if a bid for a group of licenses exceeds the sum of the highest
bids for the individual licenses that comprise the package, then the package bid would win.
In the Second Report and Order we also indicated that we may institute a premium so that the
combinatorial bid would win only if it exceeded the sum of the bids for individual licenses by
a set amount. See Second Report and Order at q 114.
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simultaneous or sequential auction designs. PageMart argues that combinatorial bidding for
narrowband PCS licenses is necessary to enable bidders to assemble easily national and supra-
regional service areas. Without combinatorial bidding, PageMart maintains, insufficient
national and supra-regional licenses will be available, thus significantly limiting the ability of
all but the largest firms to compete in these markets. See reply comments of PageMart at 16.
In addition, PageMart argues that only if firms are permitted to submit combinatorial bids can
they adequately express value interdependencies without corresponding distortions in bidding
behavior. In this regard, PageMart suggests that in the absence of combinatorial bidding,
bidders assembling service areas on an MTA-by-MTA or region-by-region basis will, in many
cases, cause the licenses captured early to be undervalued and licenses won later to be
overvalued. See reply comments of PageMart at 19.

24. Although we recognized in the Second Report and Order that there were
significant benefits associated with combinatorial bidding, especially in terms of efficient
aggregation of licenses, we concluded that simultaneous multiple round auctions offer many
of these same advantages without the same degree of administrative and operational
complexity and without biasing auction outcomes in favor of combination bids. See Second
Report and Order at ] 101-105. Since simultaneous multiple round bidding is our preferred
auction method for awarding narrowband PCS licenses, we think combinatorial bidding will
be unnecessary in most narrowband PCS auctions. With respect to narrowband PCS licenses,
we do not believe that the advantages of combinatorial bidding outweigh the disadvantages.
While narrowband PCS licenses are likely to be worth more to some bidders as a part of a
package, we believe that simultaneous multiple round bidding will provide these bidders with
ample opportunity to express the value of interdependent licenses. Moreover, we conclude
that there will not be any extreme discontinuity in value if some licenses in a package are not
obtained. We believe that the opportunity to acquire licenses in after market transactions and
the ability to withdraw bids (upon payment of the bid withdrawal penalty) will limit the risks
associated with failing to successfully acquire all of the licenses in a desired package.
Finally, we believe that the narrowband PCS allocation plan, which provides for 11
nationwide and 30 regional licenses, already addresses many of Pagemart’s concerns regarding
insufficient numbers of national and supra-regional licenses. However, in circumstances
where we do not use simultaneous multiple round bidding, we may permit combinatorial
bidding.

D. Bidding Procedures

25. Grouping of Licenses. Whether we use our preferred approach of a sequence of
simultaneous multiple round auctions or sequential individual auctions, the Commission must
choose which licenses will be auctioned together. The importance of the choice of license
groupings increases with the degree of interdependence among the individual licenses or
groups of licenses to be auctioned. Grouping interdependent licenses together and putting
them up for bid at the same time will facilitate awarding licenses to bidders who value them
the most highly by providing bidders with information about the prices of complementary and
substitutable licenses during the course of an auction. Accordingly, we will group
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narrowband PCS licenses into the various simultaneous auctions by aggregating together those
licenses exhibiting the greatest degree of interdependence so that there will be limited
interdependence across groups.

26. Choosing which licenses to auction simultaneously requires a judgment about the
degree of interdependence, i.c., the extent to which the amount bidders are willing to pay for
one license depends on the price of another. Licenses may be interdependent either because
they are substitutes or because they are complements. With substitutes, the lower the price of
one license, the less a bidder will be willing to pay for another. { With complementary
licenses, on the other hand, the lower the price of one license, the more a bidder will be
willing to pay for another. This is true because generally complementary licenses are worth
more as part of a package than individually. For example, bidders are likely to be willing to
pay more for two geographically contiguous PCS licenses than two equivalent non-contiguous
licenses, and a single bidder may be willing to pay more for the two licenses than would two
separate bidders.

27. Based on the foregoing, we will auction narrowband PCS licenses in the
following license groupings. We will award all nationwide, regional and MTA (other than
MTA response channels) licenses through a sequential series of simultaneous auctions.® In
this regard, to maximize the information available to bidders and increase gradually the
complexity of the narrowband PCS auctions as we gain more auction experience, we will
begin by auctioning the ten nationwide narrowband licenses in one simultaneous multiple
round auction. After the nationwide narrowband PCS auction is complete, we will auction the
five regional blocks (30 licenses) together in one simultaneous multiple round auction. We
subsequently will conduct another simultaneous multiple round auction for all of the 50/50
kHz paired, 50/12.5 kHz paired and the 50 kHz unpaired MTA licenses (357 licenses).’
Simultaneous multiple round auctions are appropriate for each of these license groupings
because of the relatively high value and significant interdependence of the licenses. In each
case, the licenses are complements as well as substitutes, and thus their values are highly
interdependent. They are complements because license aggregation enables bidders to realize

® However, as we gain auction experience we may determine that an alternative auction
method or license grouping is more appropriate. Under theses circumstances, as provided in
the general procedural rules, we will announce before each auction the licenses to be
auctioned and the type of competitive bidding method to be used, as well as the stopping rules
and activity rules, if any, that will be used.

7 Alternatively, we may determine that, for reasons of operational or administrative
simplicity, it would be preferable to auction these MTA licenses by region (there are
approximately 112 MTA licenses in each region) in a series of simultaneous multiple round
auctions (in which case we would also include the 12.5 kHz unpaired MTA licenses). Under
these circumstances, we would auction all of the MTA licenses in a particular region before
moving on to the next region.
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certain economies of scale and, in the case of sub-national licenses, facilitates seamless
roaming over wide areas, as well as aiding in the control of interference at license boundaries.
These licenses are also substitutes because, to varying degrees, they can be used as
alternatives in the provision of the same or similar services.

28. After auctioning the MTA licenses, we will hold another simultaneous multiple
round auction for the 50/12.5 kHz paired BTA licenses (984 licenses). Although most of
these licenses are expected to have relatively low values, individually they are highly
interdependent, and their aggregate value (compared to the cost of conducting a simultaneous
auction) is sufficiently high to justify a simultaneous multiple round auction. Using this
approach will also enable the Commission to gain valuable experience conducting
simultaneous multiple round auctions involving large numbers of licenses.

29. Finally, we will auction the 12.5 kHz.unpaired MTA (204 licenses) and the 12.5
kHz unpaired BTA response channel licenses (1,968 licenses) in a single round sealed bid
auction because their value is low relative to the cost of conducting other more complex
auctions. Moreover, because only incumbent paging licensees are eligible to bid on these
licenses, sealed bid auctions may help to reduce the chances of collusion among the limited
number of bidders. In addition, the loss in efficiency from using single round bidding will be
mitigated by the fact that bidders on these licenses will have access to information about
license values from the simultaneous multiple round auctions that will precede the sealed bid
auction. Under this auction method, however, bidders cannot be certain that they will be the
high bidder on all of the licenses they seek to obtain because single round sealed bidding does
not provide bidders with timely information about license values and bidders do not have the
opportunity to increase their bid amounts during the course of the auction. Therefore, in this
context we will allow bidders to bid on more licenses than they are eligible to be awarded
under the existing aggregation limits, provided they specify in advance the order in which
they wish to be awarded such licenses in the event that they are the high bidder on more
licenses then they are permitted to hold.® Bidders, however, will only be permitted to bid on
response channel licenses for which they are otherwise eligible (i.e., they must operate at least
one base station in the service area of the response channel for which they are applying).’

30. Bid Increments. Where we use multiple round auctions to award narrowband
PCS licenses it is important to specify minimum bid increments. The bid increment is the
amount or percentage by which the bid must be raised above the previous round’s high bid in

¥ See 47 C.F.R. § 24.130 (a) (paging licensees may hold a maximum of two response
channel licenses within the same geographic area). The Commission, however, will not
designate a bidder the winning bidder on more licenses than it is eligible to hold. Under
these circumstances, a high bidder will not be subject to the bid withdrawal penalty (discussed
infra) for those additional licenses for which it is not designated the winning bidder.
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order to be accepted as a valid bid in the current bidding round. The application of a
minimum bid increment speeds the progress of the auction and, along with activity and
stopping rules, helps to ensure that the auction comes to closure within a reasonable period of
time. Establishing an appropriate minimum bid increment is especially important in a
simultaneous auction with a simultaneous closing rule. In that case, all markets remain open
until there is no bidding on any license and a delay in closing one market will delay the
closing of all markets.

31. Because we plan to use simultaneous multiple round auctions for most
narrowband PCS licenses, we believe that it is necessary to impose a minimum bid increment
to ensure that the narrowband PCS auctions conclude within a reasonable period of time. As
we recognized in the Second Report and Order, it is important in establishing the amount of
the minimum bid increment to express such increment in both a percentage and fixed dollar
amount. See Second Report and Order at § 126. This will ensure a timely completion of the
auction even if bidding begins at a very low dollar amount. Accordingly, we may impose a
minimum bid increment of 5 percent or $0.01 per pop per MHz, whichever is greater, in
narrowband PCS auctions where multiple round bidding is used. Commenters addressing the
issue generally supported a minimum bid increment of five percent. PacTel, for example,
argues that this amount will provide a reasonable compromise between the goal of completing
the auction quickly and that of revealing information about the distribution of valuations
among bidders.'® Applying a $0.01 per pop per MHz minimum bid increment in addition to
the percentage calculation we believe is appropriate to provide flexibility for a wide range of
different license values and will ensure timely closure of auctions, even where bidding begins
at a very low dollar amount."

32. PacTel also suggests, in the context of simultaneous auctions that the Commission
should vary the bid increment, reducing it as the number of active hidders declines, in order
to bring all markets to a close at approximately the same time. This would move the auction
quickly at the beginning while still allowing smaller price movements as the auction nears a
close. Such a refinement will also reduce the chances of ties by allowing bidders to express
relatively small differences in license valuations.”” Accordingly, the Commission retains the
discretion in narrowband PCS auctions to set and, by announcement before or during the
auction, vary the minimum bid increments for individual licenses or groups of licenses over
the course of an auction. We will most likely reduce the minimum bid increment only in the

'° Exhibit attached to PacTel Comments: Auction Design for Personal Communications
Services, R. Preston McAfee, p. 16.

"' $0.01 per-pop per MHz would represent almost three percent of the value of a license
based on an extrapolation from the $10.6 billion estimated value of the 120 MHz of
broadband PCS spectrum. See Second Report and Order § 177.

"2 Where a tie does occur, the high bidder will be determined in the order the bids were
received by the Commission. See Second Report and Order at § 125.
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later bidding rounds, as bidding begins to come to a close. "

33. Stopping Rules for Multiple Round Auctions. We also noted in the Second
Report and Order that with multiple round auctions a stopping rule must be established for

determining when the auction is over. See Second Report and Order at § 127. We identified
three types of stopping rules that could be employed in simultaneous multiple round auctions:
markets may close individually, simultaneously or a hybrid approach may be used. Under a
market-by-market approach, bidding closes on each license after one round passes in which no
new acceptable bids are submitted for that particular license. With a simultaneous stopping
rule, bidding remains open on all licenses until there is no bidding on any license.!* Under
this approach, all markets will close if a single round passes in which no new acceptable bids
are submitted for any license. Using a hybrid approach, we may use a simultaneous stopping
rule, along with an activity rule designed to bring the markets subject to the simultaneous
stopping rule to a close within a reasonable period of time, for the higher value licenses. And
for lower value licenses, where the loss from eliminating some back-up strategies is less, we
may use simpler market-by-market closings. In the Second Report and Order we recognized
that such a hybrid approach might simplify and speed up the auction process without
significantly sacrificing efficiency or expected revenue. Id.

34. For narrowband PCS we believe that a simultaneous stopping rule is preferable
for the nationwide, regional and MTA licenses, which are expected to have relatively high
values and are fewer in number, which will reduce the complexity of implementing a
simultaneous stopping rule. Since we intend to impose an activity rule (as discussed below at
9 37-41), we believe that allowing simultaneous closing of all markets will afford bidders
flexibility to pursue back up strategies without running the risk that bidders will hold back
their bidding until the final rounds. However, because of the large number of BTA licenses
and their relatively low expected value, we may use either a hybrid stopping rule or allow
markets to close individually in auctions for these licenses.'

"3 In oral sequential auctions the auctioneer may within its sole discretion establish and
vary the amount of the minimum bid increment in each round of bidding.

14

This approach has the advantage of providing bidders full flexibility to bid for any
license as more information becomes available during the course of the auction, but it may
lead to very long auctions, unless an activity rule is imposed. Furthermore, such a stopping
rule may be vulnerable to strategic delay by bidders seeking to impede closure of the auction.

5 However, if as we gain experience with auctions, we determine that a simultaneous

stopping rule will be simpler to administer than either a hybrid or a market-by-market
stopping rule, we may use a simultaneous stopping rule for the BTA licenses as well.
Conversely, if as a result of our auction experience we conclude that a simultaneous stopping
rule is too administratively complex, we may employ a market-by-market or hybrid stopping
rule for the higher value narrowband licenses. We will announce by Public Notice before
each auction the stopping rule that we will use.
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35. In addition, we will retain the discretion to declare at any point in a multiple
round auction that the auction will end after one additional round (or some other specified
number of additional rounds). This will prevent bidders from strategically delaying an
auction by bidding on one license in order to delay the closing of bidding on all licenses.
This will also ensure ultimate Commission control over the duration of the auction.
Moreover, while we generally will provide bidders with a single business day to submit bids,
and conduct one round of bidding each business day, we reserve the discretion to vary the
duration of bidding rounds or the interval at which bids are accepted (e.g., run two or more
rounds per day rather than one), in order to move the auction toward closure more quickly.
We will be most likely to shorten the duration and/or intervals between bidding rounds where
there are relatively few licenses to be auctioned, where the value of the licenses is relatively
low or in early rounds to speed the auction process. Where license values are expected to be
high or where large numbers of licenses are being auctioned we may increase the duration
and/or intervals between bidding rounds. We will announce by Public Notice, and may vary
by announcement during an auction, the duration and intervals between bidding rounds.

36. Activity Rules. As discussed above, in order to ensure that simultaneous auctions
with simultaneous stopping rules close within a reasonable period of time, we believe that it is
necessary to impose an activity rule to prevent bidders from waiting until the end of the
auction before participating. Because simultaneous stopping rules generally keep all markets
open as long as anyone wishes to bid, they also create an incentive for bidders to hold back
until prices approach equilibrium before making a bid and risking paying a penaity for
withdrawing. As noted above, this could lead to very long auctions. An activity rule is less
important when markets close one-by-one because failure to participate in any given round
may result in losing the opportunity to bid at all, if that round turns out to be the last.

37. In the Second Report and Order we adopted the Milgrom-Wilson activity rule as
our preferred activity rule where a simultaneous stopping rule is used. See Second Report
and Order at 49 144-145. Under the Milgrom-Wilson approach, bidders are encouraged to
participate in early rounds by limiting their maximum participation to some multiple of their
minimum participation level. Bidders are required to declare their maximum eligibility in
terms of pops-MHz, and make an upfront payment equal to $0.02 per MHz-pop. (See
discussion of upfront payments infra.) That is, bidders will be limited to bidding on licenses
encompassing no more than the number of MHz-pops covered by their upfront payment.
Under this approach, bidders will have the flexibility to shift their bids among any licenses for
which they have applied so long as the total MHz-pops encompassed by those licenses does
not exceed the number for which they made an upfront payment. Moreover, bidders will be
able to secure the freedom to participate at whatever level they deem appropriate by making a
sufficient upfront payment. To preserve their maximum eligibility, however, bidders would
be required to maintain some minimum activity level during each round of the auction.

38. Under the Milgrom-Wilson proposal, the minimum activity level, measured as a
fraction of the self declared maximum eligibility, will increase during the course of the
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auction. Milgrom and Wilson divide the auction into three stages.' During the first stage of
the auction, a bidder is required to be active on licenses encompassing one-third of the MHz-
pops for which it is eligible. The penalty for falling below that activity level is a reduction in
eligibility. At this stage, bidders would lose three MHz-pops in maximum eligibility for each
MHz-pop below the minimum required activity level. In other words, each bidder would
retain eligibility for three times the MHz-pops for which it is an active bidder, up to the
MHz-pops covered by the bidder’s upfront payment. In the second stage, bidders are
required to be active on two-thirds of the MHz-pops for which they are eligible. The penalty
for falling below that activity level would be a loss of 1.5 MHz-pops in eligibility for each
MHz-pop below the minimum required activity level. In the third stage, bidders are required
to be active on licenses encompassing all of the MHz-pops for which they are eligible. The
penalty for falling below that activity level is a loss of one MHz-pop in eligibility for each
MHz-pop below the minimum required activity level. Each bidder thus retains eligibility
equal to its current activity level (1 times the MHz-pops for which it is an active bidder).

39. Finally, to avoid the consequences of clerical errors and to compensate for
unusual circumstances that might delay a bidder’s bid preparation .or submission on a
particular day, Milgrom and Wilson recommend permitting each bidder to request and
automatically receive a waiver of the activity rule once every three rounds. We believe that
some waiver procedure is a critical element of the Milgrom-Wilson activity rule, since the
Commission would not wish to reduce a bidder’s eligibility due to an accidental act or
circumstances not under the bidder’s control.

40. We believe that the Milgrom-Wilson approach will best achieve the Commission’s
goals of affording bidders flexibility to pursue back up strategies, while at the same time
ensuring that simultaneous auctions are concluded within a reasonable period of time.
Accordingly, we plan to impose such an activity rule in conjunction with a simultaneous
stopping rule to award higher value narrowband PCS licenses. We intend, however, to use a
simplified waiver procedure whereby bidders will be permitted five automatic waivers from
the activity rule during the course of an auction. With respect to the 50/12.5 kHz paired BTA
licenses to be awarded by simultaneous auction, we may determine that because of their lower
expected value a market-by-market stopping rule is more appropriate, in which case no
activity rule will be necessary. However, if a simultaneous stopping rule is used for these
licenses we may select one of the simpler activity rules described in the Second Report and
Order."” Moreover, if as we gain experience with auctions, we determine that the Milgrom-

' The auction will move from stage one to stage two when, after three rounds of

bidding, the high bid has changed on five percent or fewer of the licenses (measured in terms
of MHz-pops) being auctioned. Stage three will begin when the high bid has changed on two
percent or fewer licenses (measured in terms of MHz-pops) over three rounds.

' Our rules allow the Commission to make any such modifications to activity rules as
appropriate for a particular auction. The Commission retains the discretion to choose among
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Wilson activity rule is too complicated or costly to administer, we may alternatively impose
one of these less complex activity rules in auctions for larger narrowband PCS licenses as
well.  We will announce by Public Notice before each auction the activity rule that will be
employed in that particular auction.

IV.  PROCEDURAL, PAYMENT AND PENALTY ISSUES
A. Pre-Auction Application Procedures

41. In the Second Report and Order the Commission established general competitive
bidding rules and procedures which we noted may be modified on a service-specific basis. As
discussed below, we will follow the procedural, payment and penalty rules established in the
Second Report and Order with certain minor modifications designed to address the
characteristics of the narrowband PCS service. These rules are structured to ensure that
bidders and licensees are qualified and will be able to construct systems quickly and offer
service to the public. By ensuring that bidders and license winners are serious, qualified
applicants, these rules will minimize the need to re-auction licenses and prevent delays in the
provision of narrowband PCS service to the public. In addition, as we proposed Notice, we
adopt general procedural and processing rules based on the Part 22 of the Commission’s
rules.'® '

42. Before each scheduled narrowband PCS auction the Commission, or pursuant to
delegated authority, a Bureau, will release an initial Public Notice announcing the auction.
This initial Public Notice will specify the license(s) to be auctioned and the time, place and

the following other activity rules, which are described more fully in the Second Report, on a
case-by-case basis: (1) a Milgrom-Wilson rule with one or two stages rather than three, (2) a
requirement that bidders be active on a single license in each round, (3) a rule that a bidder’s
activity level remain within a single range throughout the auction (i.e., remain active on some
percentage of the total pops-MHz covered by the upfront payment), (4) a rule that replaces
the maximum allowed bidding levels in the Milgrom-Wilson rule with a bidding premium for
exceeding those maximums, or (5) a combination of the foregoing rules. See Second Report
and Order at  141. '

' Notice at § 129. We have modified Part 22 as necessary to reflect the somewhat
different way in which narrowband PCS is licensed. Our Part 22 rules, for example,
contemplate the filing of a separate application for each base station. Under Part 24,
however, licensees receive a market-wide license. Applications for individual sites will not be
accepted. Thus, we have modified the Part 22 rules for clearing individual antenna sites and
based the antenna clearance process on Section 97.15 of our rules (47 C.F.R. § 97.15).
Similarly, we have decided that narrowband PCS licensees should maintain a list of all current
base station locations in lieu of filing a separate application for each base station.
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method of competitive bidding to be used, including applicable bid submission procedures, bid
withdrawal procedures and penalties, stopping rules and activity rules and other important
information. The initial Public Notice will also specify the filing window for short-form
applications.

43. All bidders will be required to submit short-form applications on FCC form 175
by the date specified in the initial Public Notice."” If the Commission receives only one
application that is acceptable for filing for a particular license, and thus there is no mutual
exclusivity, the Commission will by Public Notice cancel the auction for this license and
establish a date for the filing of a long-form application, the acceptance of which will trigger
the procedures permitting petitions to deny. In order to encourage maximum bidder
participation, we will provide applicants with an opportunity to correct minor defects in their
short-form applications prior to the auction. However, applicants will not be permitted to
make any major modifications to their applications, including ownership changes or changes
in the identification of parties to bidding consortia. In addition, applications that are not
signed will be dismissed as unacceptable.

44. The Commission will issue a second Public Notice listing all defective
applications and applicants with minor defects will be given an opportunity to cure and
resubmit defective applications.” After reviewing the corrected applications, the Commission
will release a third Public Notice announcing the names of all applicants whose applications
have been accepted for filing. Applicants identified in the third Public Notice will then be
required to submit the full amount of their upfront payment (defined below in § 45) to the
Commission’s lock-box bank by the date specified in the Public Notice, which generally will
be no later than 14 days before the scheduled auction. After the Commission receives from
its lock-box bank the names of all applicants who have submitted timely upfront payments,
the Commission will issue a fourth Public Notice announcing the names of all applicants that

1% Since Section 8 of the Communications Act, 47 U.S.C. § 158, does not currently
afford the Commission authority to charge a fee in connectipn with PCS applications,
narrowband PCS applicants will not be required to submit a fee with their short-form
application. However, the Commission has requested that Congress amend Section 8 of the
Communications Act to provide a specific fee for PCS services. If the Commission receives
fee authority, the general rules governing submission of fees will apply. See 47 CF.R. §
1.1101 et seq. These rules currently provide for dismissal of an application if the application
fee is not paid, is insufficient, is in improper form, is returned for insufficient funds or is
otherwise not in compliance with our fee rules.

2 On the date set for submission of corrected applications, applicants that on their own
discover minor errors in their applications (e.g., typographical errors, incorrect license
designations, etc.) also will be permitted to file corrected applications.
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have been determined to be qualified to bid.?' Each applicant listed on this fourth Public
Notice will be issued a bidder identification number and further information and instructions
regarding the auction procedures.

B. Upfront Payment

45. We will require all auction participants to tender in advance to the Commission a
substantial upfront payment as a condition of bidding in order to ensure that only serious,
qualified bidders participate in auctions and to ensure payment of the penalty (discussed infra)
in the event of bid withdrawal or default. We believe that the standard upfront payment
formula of $0.02 per pop per MHz for the largest combination of MHz-pops a bidder
anticipates bidding on in any single round of bidding is appropriate for narrowband PCS
services.”” Although some commenters suggested a higher pop-MHz upfront payment
calculation for narrowband PCS auctions,” we believe that our standard $0.02 per pop per
MHz upfront payment formula is appropriate to attract as many qualified bidders as possible
while providing adequate deterrence against frivolous bidding. This upfront payment
calculation will define the upper bound of MHz-pops on which a bidder will be permitted to
bid in any round, and so should be calculated by bidders to reflect the maximum MHz-pops
from any combination of licenses on which they may want to bid in a single round. Using
this formula will provide bidders with the flexibility to change their strategy during an auction
and to bid on a larger number of smaller licenses or a smaller number of larger licenses, so
long as the total MHz-pops combination does not exceed that amount covered by the upfront
payment. If licenses covering the nation are being auctioned simultaneously, a bidder will not
be required to file an upfront payment representing national coverage unless it intends to bid
on licenses covering the entire nation in any single bidding round. We will announce the
upfront payment amount for each license in a Public Notice issued prior to the auction.

46. In the Second Report we established a minimum upfront payment of $2,500 to
ensure that the use of our preferred formula would result in a substantial enough payment that
bidders would be deterred from making frivolous bids. We indicated, however, that this
amount could be modified on a service specific basis. We believe that a $2,500 minimum
may be too high for some narrowband licenses in sparsely populated areas, which may be
have values below this amount. We, therefore, will establish a lower minimum upfront
payment of $1,000 for narrowband PCS applications.

2 An applicant who fails to submit a sufficient upfront payment to qualify it to bid on
any license being auctioned will not be identified on this Public Notice as a qualified bidder.

22 As discussed infra, however, we retain the flexibility to consider using a simpler
payment requirement if circumstances warrant. The upfront payment amount will be
announced by Public Notice before each auction.

2 pacTel Paging proposed a $0.04 per pop per MHz formula for MTA licenses and a
$0.08 per pop per MHz formula for BTA licenses. PacTel Paging Reply Comments at  11.
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47. Upfront payments generally will be due no later than 14 days before a scheduled
auction. This period should be sufficient to allow the Commission sufficient time to process
upfront payment data and release a Public Notice listing all qualified bidders. The specific
procedures to be followed in the tendering and processing of upfront payments are set forth in
Section 1.2106 of the Commission’s rules.

C. Down Payment and Full Payment for Licenses Awarded by Competitive
Bidding

48. The Second Report and Order established a 20 percent down payment to
discourage default between the auction and licensing and ensure payment of the penalty
(discussed infra at § 49) if such default occurs. We concluded that a 20 percent down
payment was appropriate to ensure that auction winners have the necessary financial
capabilities to complete payment for the license and to pay for the costs of constructing a
system, while at the same time not being so onerous as to hinder growth and diminish access.
We therefore will require that winning bidders supplement their upfront payments with a
down payment sufficient to bring their total deposits up to 20 percent of their winning
bid(s).** The winning bidder will be required to submit the required down payment by
cashier’s check or wire transfer to our lock-box bank by a specified date, generally within five
(5) business days following the close of bidding.”* All auction winners, with the exception of
certain designated entities, will be required to make full payment of the balance of their
winning bids within five (5) business days following award of the license. Grant of the
license will be conditioned on this payment.

D. Bid Withdrawal, Default and Disqualification

49. In either a sequential or simultaneous auction, it is critically important that
potential bidders understand that there will be a substantial penalty assessed if they withdraw
a high bid, are found not to be qualified to hold licenses or are unable to pay a balance due.
Any bidder who withdraws a high bid during an auction before the Commission declares
bidding closed, or defaults by failing to remit the required down payment within the
prescribed time, will be required to reimburse the Commission in the amount of the difference

2 If the upfront payment already tendered by a winning bidder, after applying any bid
withdrawal penalties, amounts to 20 percent or more of its winning bids, no additional deposit
will be required. If the upfront payment amount on deposit is greater than 20 percent of the
winning bid amount, than the additional monies will be refunded.

3 As discussed infra, an auction winner that is a designated entity entitled to make
payments through an installment plan will be required to bring its deposits with the
Commission up to only 10 percent of its winning bid after the bidding closes. Such an entity
will pay an additional 10 percent of its winning bid to the Commission upon grant of the
license.
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between its high bid and the amount of the winning bid the next time the license is offered by
the Commission, if the subsequent winning bid is lower.® After bidding closes, a defaulting
auction winner will be assessed an additional penalty of three percent of the subsequent
winning bid or three percent of the amount of the defaulting bid, whichever is less. iSee 47
C.F.R.§§ 1.2104 (g) and 1.2109.”” The additional three percent penalty is designed to
encourage bidders desiring to withdraw their bids, to do so before bidding ceases. This
additional penalty will also apply if an auction winner is disqualified or fails to remit the
balance of its winning bid after having made the required down payment. We will hold
deposits made by defaulting or disqualified auction winners until full payment of the
penalty.”® We believe that these penalties will adequately discourage default and ensure that
bidders have adequate financing and that they meet all eligibility and qualification
requirements. In addition, if a default or disqualification involves gross misconduct,
misrepresentation or bad faith by an applicant, the Commission also may declare the applicant
and its principals ineligible to bid in future auctions, and may take any other action that it
deems necessary, including institution of proceedings to revoke any existing licenses held by
the applicant.”

50. In the event that an auction winner defaults or is otherwise disqualified after an
auction is closed, an issue arises as to whether the Commission should hold a new auction or
simply offer the license to the second-highest bidder. Parties commenting on this issue
generally favored re-auctioning the license, pointing out that changing market and even
technological developments since the initial auction may change the identity of the high
bidder and the value of the license, especially if the intervening period is relatively long. See,
e.g., comments of BellSouth at 37. They urge that any re-auction be open to new bidders,

% In the unlikely event that there is more than one bid withdrawal on the same license,

we will hold each withdrawing bidder responsible only for the difference between its
withdrawn bid and the amount of the winning bid the next time the license is offered by the
Commission. This procedure ensures that each bidder who withdraws is responsible for its
bid.

27 If a license is re-offered by auction, the "winning bid" refers to the high bid in the
auction in which the license is re-offered. If a license which is the subject of withdrawal or
default is instead offered to the highest losing bidders in the initial auction, the "winning bid"
refers to the bid of the highest bidder who accepts the offer. Losing bidders would not be
required to accept the offer, i.e., they may decline without penalty. We wish to encourage
losing bidders in simultaneous multiple round auctions to bid on other licenses, and therefore
will not hold them to their losing bids on a license for which a bidder has withdrawn a bid or
on which a bidder has defaulted.

2 In rare cases in which it would be inequitable to retain a down payment, we will
entertain requests for waiver of this provision.

¥ See Second Report and Order at § 198.
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arguing that such a procedure would reduce the incentive of losing bidders to "gang up" on
the auction winner. See comments of Utilities Telecommunications Council at 21.

51. As we stated in the Second Report and Order, we believe that, as a general rule,
when an auction winner defaults or is otherwise disqualified after having made the required
down payment, the best course of action is to re-auction the license either to existing or new
applicants. Although we recognize that this may cause a brief delay in the initiation of
service to the public, during the time between the original auction and the disqualification
circumstances may have changed so significantly as to alter the value of the license to auction
participants as well as to parties who did not participate. In this situation, awarding licenses
to the parties that value them most highly can best be assured though a re-auction. However,
if the default occurs within five (5) businesses days after bidding has closed, the Commission
retains the discretion to offer the license to the second highest bidder at its final bid level, or
if that bidder declines the offer, to offer the license to other bidders (in descending order of
their bid amounts) at their final bid levels.*

52. If a new auction becomes necessary because of default or disqualification more
than five (5) business days after bidding has ended the Commission will afford new parties
an opportunity to file applications because so much time is likely to have passed that different
parties may be interested in bidding and existing applicants may have different valuations of
the license. One of our primary goals in conducting auctions is to assure that all serious
interested bidders are in the pool of qualified bidders at any re-auction. We believe that
achievement of this goal outweighs the short delay that we recognize may result from
allowing new applications in a re-auction. Indeed, if we were not to allow new applicants in
a re-auction, interested parties may be forced into an after-market transaction to obtain the
license, which would itself delay service to the public and deny recovery by the government
of a reasonable portion of the value of the spectrum.

53. If the winning bidder makes the down payment in a timely manner, a long-form
application filed on FCC Form 401(as modified) will be required to be filed by a specified
date, generally within ten (10) business days after the close of the auction.” After the

% If only a small number of relatively low value licenses are to be re-auctioned, the
Commission may choose to offer the license to the highest losing bidders since the cost of
running an auction may not exceed the benefits.

3t Schedule B to FCC form 401 will not be required to be submitted by narrowband PCS
applicants. However, applicants for narrowband PCS licenses proposing to use any portion of
narrowband PCS spectrum to offer service on a private mobile radio service basis must
overcome the presumption that PCS is a commercial mobile radio service. Regulatory
Treatment of Mobile Services, Second Report and Order in GN Docket No. 93-252, 9 FCC
Red 1411, 1460-63 (1994); 47 C.F.R. Sec. 20.9(a)(11), (b). Applicants (or licensees) seeking
to dedicate a portion of the spectrum for private mobile radio service, will be required to
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Commission receives the winning bidder’s down payment and the long-form application, we
will review the long-form application to determine if it is acceptable for filing. Upon
acceptance for filing of the long-form application, the Commission will release a Public
Notice announcing this fact, triggering the filing window for petitions to deny. If the
Commission denies all petitions to deny, and is otherwise satisfied that the applicant is
qualified, the license(s) will be granted to the auction winner.

54. In the Notice, we proposed to adopt general processing and procedural rules for
narrowband PCS based on Part 22 of the Commission’s rules.’> One commenter, AIDE,
argues that the Commission’s reference to proposed PCS rules are vague and legally
insufficient for a Notice of proposed rulemaking. Comments of AIDE at 16-17. AIDE also
asserts that the adoption of PCS processing and procedural rules are beyond the scope of the
Notice in this rulemaking proceeding. Id. We disagree. The Notice sought comment on
specific rule sections contained in Part 22 of our rules and asked commenters to indicate what
modifications should be made to those rules to adapt them for PCS services. See Notice at 9
128. In addition, the Notice specifically requested comment on the general procedural,
processing and petition to deny procedures that should be used for auctionable services. The
Notice’s proposal to adopt processing rules based on Part 22 of the Commission’s rules, with
any appropriate modifications for PCS services, clearly indicated to commenters the terms of
the proposed rules, as is required by 47 C.F.R. § 1.413 (c). Accordingly, we believe that the
Notice’s description of the proposed rules was sufficiently specific to alert bidders to the
substance of our proposal and to provide an adequate opportunity for comment on those
proposals. Moreover, we conclude that these issues are well within the scope of, and in fact
are essential, to implement competitive bidding for narrowband PCS licenses.

55. As we proposed, we adopt a modified version of the application processing rules
contained in Part 22 of the Commission’s rules for narrowband PCS. These rules will govern
application filing and content requirements, waiver procedures, procedures for return of
defective applications, regulations regarding modification of applications, and general
application processing rules. We also adopt petition to deny procedures based on Section
22.30 of the Commission’s rules. In addition, as we proposed in the Notice we adopt rules
similar to Section 22.943 of our existing rules (47 C.F.R. § 22.943) to prevent the filing of
speculative applications and pleadings designed to extract money from sincere narrowband
PCS applicants. In this regard, we limit the consideration that an applicant or petitioner is
permitted to receive for agreeing to withdraw a petition to deny or an application to the

attach as an exhibit to the Form 401 application a certification that it will offer PCS service
on a private mobile radio basis. The certification must include a description of the proposed
service sufficient to demonstrate that it is not within the definition of commercial mobile
radio service in Section 20.3 of the Commission’s rules. Id.

32 Procedural and processing Rules for broadband PCS will be established in a separate
Report and Order.
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legitimate and prudent expenses of the withdrawing applicant or petitioner. These rules are set
forth in the attached Appendix.”

56. With regard to petitions to deny, we adopt expedited procedures consistent with
the provisions of Section 309 (i) (2) of the Communications Act to resolve substantial and
material issues of fact concerning qualifications.® This provision requires us to entertain
petitions to deny the application of the auction winner if petitions to deny are otherwise
provided for under the Communications Act or our Rules.”

57. As we indicated in the Second Report and Order, we conclude that the
Commission need not conduct a hearing before denial if it determines that an applicant is not
qualified and no substantial issue of fact exists concerning that determination. In the event
that the Commission identifies substantial and material issues of fact in need of resolution,
Section 309(i)(2) of the Communications Act permits in any hearing the submission of all or
part of evidence in written form and allows employees other than administrative law judges to
preside over the taking of written evidence. We will incorporate these principles into our
narrowband PCS procedural rules. ‘

E. Procedures in Other Auction Designs.

58. Single Round Bidding. Where we use sealed bidding, in addition to the
information specified above, the initial Public Notice will specify the date on which sealed
bids must be submitted. In single round sealed bid auctions, we will not require bidders to
submit upfront payments because we believe that there is less risk of frivolous bidding when
this auction design is used. We may, however, announce by Public Notice that bidders must
tender the 20 percent down payment at the time they submit their bids in order to ensure
payment of the penalty in case of bid withdrawal or default. In single round sealed bid
auctions, we will require that bids be received on a date specified in the Public Notice and
that bids clearly indicate the bidder’s identification number and the auction and license to
which the bid relates. Bidders submitting bids for more licenses than they are permitted to
hold must also specify the order in which they wish to be awarded such licenses if they are
the high bidder on more licenses then they are eligible to hold. After bids are submitted and
evaluated, the Commission will issue a second Public Notice indicating all bidders who have

3 These interim procedural rules may be modified by the Commission in a separate
rulemaking proceeding.

3% 47 U.S.C § 309()(5) forbids the granting of licenses as a result of competitive bidding
unless the Commission determines that the applicant is qualified.

33 We sought comment on a proposal to utilize existing petition to deny procedures for
auctionable services (such as certain private radio services) that do not now have petition to
deny procedures. See NPRM at { 110.
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made timely bid submissions. After release of the second Public Notice, the Commission will
issue a third Public Notice announcing the high bidders on each license.”* If the 20 percent
deposit has not already been submitted, then the high bidder will be required to submit the 20
percent down payment within five (5) business days after release of the Public Notice
announcing the high bidders (if the 20 percent down payment has already been submitted, the
Commission will simply deposit the high bidder’s down payment).

59. In the case of single round bidding, the withdrawal and default penalties must be
modified to reflect the fact that bids cannot be withdrawn during the course of an auction
because there is only a single round of bidding. In this context, if a bid is withdrawn before
the Commission releases the Public Notice announcing the high bidders, no harm is likely to
occur and no penalty will be assessed because the Commission can easily designate in the
Public Notice that the party with the next highest bid is the winning bidder. If, however, a
high bidder in a single round auction defaults after release of the Public Notice announcing
the high bidders, the licensing process is likely to be delayed. Therefore, in order to
encourage bidders in single round auctions to avoid default and the associated delays, we will
impose a default penalty if a high bidder withdraws, defaults or is otherwise disqualified after
release of the Public Notice announcing the winning bidders. This penalty will be equal to
the difference between the high bid amount and the amount of the next highest valid bid.

A bid will be considered valid for this purpose if the bidder has not already been designated
the winning bidder on more licenses than it is permitted to be awarded.”” Losing bidders,
may decline a defaulted license without penalty if such default occurs more than 30 days after
the Commission releases the initial Public Notice announcing the winning bidders. This
should afford the Commission sufficient time to identify a new winning bidder and collect its
down payment in cases where the original winning bidder defaults or is disqualified. This
also allows losing bidders to respond to changed circumstances after a reasonable period of
time . Where a bidder defaults or is disqualified more than 30 days after the release of the
initial Public Notice announcing the winning bidders the Commission retains the discretion to
either offer the license to the bidder with the next highest valid bid at its original bid price or
re-auction the license. If the Commission re-auctions the license, new applications will be
accepted and the additional three percent penalty (discussed supra ) will apply.

60. Oral Sequential Auctions. Where oral sequential bidding is employed, the general

3% If a tie occurs, bidders will be afforded the opportunity to submit another bid and the
highest bidder in this round will be designated the winning bidder.

37 Thus, bidders will be held to their bids on the maximum number of licenses they are
permitted to hold. If there are muitiple defaults each bidder will be responsible for the
difference between its bid and the amount of the next highest valid bid. Holding each bidder
in a single round auction responsible for the difference between its bid and the next highest
valid bid will discourage cascading defaults, without penalizing bidders for bidding on more
licenses than they are permitted to hold.
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