
IV. CONCLUSION

In light of the above, one has to ask: Why would the

Commission extend any further its CPNI information policies/

practices when those policies are, for the most part, without

precedent in the area of commercial regulation? It is impossible

to come up with a good answer. And the commentors which demand

such an extension provide no credible evidence to support one.

If anything, their lack of demonstrable evidence regarding

compromised consumer expectations or market harm, after all this

time under the CPNI Rule "regime," argues more for the

proposition that the time for the Commission's CPNI Rules has

come and gone.

The Commission's foray into the matter of information

sharing as between businesses with incumbent relationships and

those without such relationships should come to an end. Any

action the Commission might take, beyond that which it has

already taken (i.e., action damaging the incumbent while not

generally aiding the competitor), is contrary to market opera-

tions for businesses and customer relationships across the range

of customer/business relationships. Like it or not, the Commis­

sion cannot -- by fiat -- cause customers to think of their

relationships with their telephony suppliers differently than

they think of other business relationships.52

52compare NYNEX at 7-8 (customers think of telephone company
as one company offering a broad range of telecommunications
services) .
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The Commission need do nothinq to modify its current CPNI

Rul.. -- beyond abandoning any prior authorization or mechanical

re.triction requirements" -- to finally. ODCS and fOr all,

aliow the market to respond as markets do, for better or tor

worse.

RespectfUlly sUbmitted,

/1-.1. ;-II!4W...
~erc.raus.
Suite 700
1020 19th Street, N.W.
Washinqton, DC 20036
(303) 672"2859

ot Coun••l,
Lauri. J. Bennett

May 19, 1994

By:

U S WEST COMMUNICATIONS, IKC.

dl{4«_/oAL

Its Attorney
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are ba.ed have chanqed radicallY,'~ the proponent of .uch a

~.liti9ation bears a h.avy burden. In ~is ca•• , oppcsin;

co...ncors rely .lao.~ .n~1r.ly on the very ar;umenta which the

ca.-iss1on r.j.g~.d in adapt1n9 the Part X rul•• in the first

place. No laqlcal or valid reason appe.~••• to why the key 'art

X rul1n9-, which nov repre.ent the ••tablished law, oU9ht to b.

altereel at all.

C. BYen If Opposing Camaentors· Critici... Tbat The
Part X Rul.s Are Rot 'roully Itt.~1va a.d Any
1hIX'!t I Then Wpuld 'ti~1 M 10 gre••-IMlidy

oppoainv CO....tO" aarablll a bevy of ~.0~et.1cal, and scm8

.n.cdo~.l, evidenoe to the .ff.c~ tbat Part X cost accounting

rule. (or any other cost account1n; nles) 'cannot ~a certa1n to

allocat. properly ever:y penny which ouCJht to ba appropriately

•••191'_4 t.o d.r.CJU1.~e4 aocount•• ", Balled upon the fact ~at n~

account1n; .yst- oan be perfeot, which one doe. not conte.t,

the.. coaent.on then Gonclude that: the 'art X rule. ptlrai~ the

ICCs to engag_ in ..t~ial ~C~Q.,-sub.14il.t1onfw~o the

•
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5iqnificant 4etrl.ent at co.petition in the enhanced ••rvic••

fie14 .n4 ratepayer•• '·

While USWC rea-ins of the opinion ~a~ un.ub8tan~i.t.d

Buspigions, even when .~pported by hypothetical aca4e_ic

constructs,'· are poo~ .ub.titu~e. tor ev1denge, oppoain9

camm.ntors· efforts to suataln their arquaent. with reward to

cros.-subsidization fail tor anather rea.on. The 'art X rul••

ware ~onstruc~ed with • buVe _ar;ln tor error. Thus, even if

there were slvnlficant IOC cost .1.allocations -- wbether

intentional or inadvertent •• tbere atill would be no cro••­

subsidization, in ~e sen.. that oppoaln, oa.aentar. us. the

term. '14

Oppo.1nv comaentor. can cla1_ that there 1. a potential tor

cro••-.ub.idilation of enbanced .ervice. 1n ~. oontaxt of an

int~.ted aoc operation only by ignoring th. Glear definition of

the ~.rm "crO••·.Ub.idi••tion·'· and .ubstltutinq another

definition, scmethinq akin to ·the1:r: allegat10na of "unfair

,._, .LJI., co-n~. of Mel at 57, Coaent. of t1UI a1: 38:
comaent. of IDCKl a~ 13J c~nt. of ARPA .~ 1&' ca.aanta of
co.pus.rve at 18-1••

,a_, ..... , C~,. of UPA at 13' (It.t.ent at Gll1D o.
Robinson, ftof•••ozo of LaW at ~. Un1ver.l~y of V1rvia1a) J

coaents af Ad Hoc, Attacb1l8n'.

'''w. do aot~ U iaply ~.t U'WC does no1: t.aJca .-t
serioualI 1" r••pcma1Jll11tl•• to .CClCNft~ ~or all operat.ion••rul
tzoanaac:t OM propea-ly. w. 40. PrOper aGCountinv, lnalacl1n9
ce-pl1anae with the .an X 1:111••, 1...ndated by statute (47
U.S.C••1 154(1), 201(b), 21.-1" 220(a» and ia a Y1~ part of
all telephone C01Ipany and VINe opa:r:atlons ..

'.c01Ipazoe cc=mente of UTe .~ 3-4.
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competition."'M Yet, the concept ot "cross-sublidizatian"

derive. trom the antitrust law., i. fully veIl-defined, and i.

predicated ,on the no~lon that an antitrust defendant i.

eaapensated by predatorily low prices in one ..rke~ throuvh

extraordinarily hi9h price. 1ft another market (or 1n the ....

market"after competition has been de.troyed).'~

The theory ot predatory pricing ba. been ,enera11y

discredited.'· The only place where it retains any vita11~y at

all is 1n the are. of rate ba•• requlated monopolie., Where by

a1••1locatinv coats ~o revulated activiti•• a regulated. .
monopolist can avoid lncoae lo•••s durin; tba period of

. predation. ,., In other WONS, at least 1n theory, a rat. ba.e

requlated .onopoli.~ can incr.... total inca.. by sh1t~in9 CO.~B

'to ravulated accoQftu -- the ··predatory" ••"C~ of the cro••­

subsidization becoain; al.olt incidental.

Hawever, a fundamental preal•• of crass-sUbsidization is

that a, .ervice .s1: be priatld beleN &01M vaz:iant of 1I&qinl

cost. Fully di.~1bu~ coats are irrelevant,1n ev&lua~ln9

whether cro••-.Ub.id1••~1Dn occurred. This b••ic propa.1~ion was

.,M...~ at 4-', tuprl.

'11'_ " kMM 'n4 I. HpyeEk'. Ant;it;.W.1j Lty (111' lupp.)
at 5", ,·714. 'd, n.41. _ A1Ia co-enta of Intefra~ec1
cam.unic.~lona.,.t.... %ng. ("lCS") .t 5-6 n.l0.

,._ lIIteMlb!1ia 11tA. IndY'. CR. y. ZID!" .a4io, 475 U.S.
574, 511-'1 (1'.').

'''... glpp£'I.IaiR. I •••i~ Y Illym YIliqD Telegraph, 797
r.2d 370, 314 (7th~ 1"6). rib'9~' 102 P.3d 217 (7th
clr. 191'), ~. ~lQit4, 410 U.S. 934 (1'87).
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Bu...riz.d by the 8.00n4 circuit as follcw.:

Nortb•••t.rn ••••• to believB tha~ Wb.nev.~ a p~oduct'.
~r1c. tails to Oov.~ fully 4i.t~lbuted CQ.~., th••nt.~rl.e
.u.t subsid1•• ~at p~oduct'. r.venue. with rev.nu•••arn.d
el••wber.. But wh.n the price of an 1t.. exceed. the costa
directly attributable to its produat10n, that is, wben price
exc••d••ar9inal or av.~age v.~l.bl. cost, no subsidy i.
nec••••ry. On the cont1"aZ'Y w itny surplua fitn be "'••d to
defray the tira'. non-alloaable expens•••

The Seventh Circu~~ .xpr••••d the sa.. concepta

ATIT's un.t~r1but.ble overhead co.~a do no~ incr•••• Vben
loTi'!' otten a new .erv1ce, nor 40 tb.y d.cl"ea•• vben .uob 3,

••rvice i. discontinued. Wh.n. multlprodua~ fira prices a.
competitive .erv1ce above it. lent-run inor..antal cost, no
cro••-aubsidy can occur becau.. the .4di~1anal ~8Venu..
produced axceed .11 additional co.~••••ooiated with the
coapetitiva service and provide • cantrl~~1oft ~o ~e

unallocab18 cO-on Mat. ethazv1•• borne by the fina' s
.xi.~in9 custo..rs.

The concept of o~o••-BUb.i41••t1on within an account1nv

.~ru~ure oparatln9 upon fully di.~rlbQt.d cost. 1. at.ply no~

a.an1ngful.'ft And it ia clear ~hat the Part X rules

'"brr.tl'.',.m '1'91 • ca· v. A, 'l":L. I Tel. tWA.. 151 r. 24 76,
90 (2d eir. 1"1), ~. dlnild, 455 U.I. 143 (1"3).

'flEX cpepniGlt;,igDl y. AMriRNI 'l't1. , "'1. CA., 10. r. 2d.
1081, 1123-24 (7th Clr.), ~. 'lDill, 464 U.I•••1 (1"3).
Given JlCI I. participation 1n this proc.ed1nt, i~ i. dl.~UZ'~1nq to
witn... b~ a.v&li~ly it u••• the t.ra ·cro••·.ub.idr.· ... ~
&aJI., C:~ft~. of JICI •• '-10, 11, 23, 50, II. _.I1IR JlWJ.AlI
IDS1!. -sa. y. %ZT QIDS~l "-lUI QO., I" ~.J. 1014, 1036
(I~ C~. 1111), 811S. , 459 u.•. la5 (1.'1), (fO~ pr1gGg
))11OV .ven.. t=al .., but. aboVe aV81'age variable coa't,
plaintiff ..-t prove tbat "the anticipat.ed benefi~. ot
defendant'. price depended its tend.nay to d1801pl1ne O~
811ainate c:e-petit.ion .nd tbenby enhanc:e tb. fizoa'. lont-t.ln!!
.bili~y to rup the ".fits of aonopoly poveI' ••).

- 'tI_ IImr !right; cprp. r;~q~ ~e~., 124 r.2d.
J27, 233-36 (1st alE'. 1"3)' jiilriV· altiiLii:jQp...0. '.2d
1334 1341 (8th clr. 1"7)' lAb" v' '9~•• 1M cP·,
858 ;,24 141" 14.4 (11th e1r. 1"1), ~iID1aA, 4.0 u.s. 1014
(1"').
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int.n~ion.lly and with fore~hou,he were .~~ctur.d ~ha~ ~.y. In

the P.~ X BEll, the Co.-i••1on propo.ed ~at "nonrequlatad

a~~iviti•• be.r their fully distributed costs."'" Mo.t BOC.

r ••ponded by arguing that the use at a fully distributed costing

matbodolo;y wa. inafflcie"t and ove~ly harsh, since new

nonregulated aetivltie. would need ~o bear laade4 coste above
" .

incremental co.~.; coata which would be borne by the en~.r.Pri••

(and ratepayer.) Whether or not the non~89Ul.ted .ervice. or

pra4u~s were oftered. 1M Various ..~od. tor Sharing ~e coat

benetit. of ift~.gratlon short ot fully distributed costing were

8une.teel by the BOCa. 1"
-

The C~issiQn, nevertheles., «.cided to rely on fully

di&t~lbuted coat1n9 •• a r6gUlatory devie. to proaat. fairn.ss to

ratepayers -- vbile finding that cro.s-cuba1di.. oould be ayoided

by 1... atrinvenot incr_ntal cost.iD9 mathodal09ies:

.e afflra oar int.entlon sta~ 1n the MPRN to build our cost
allocation sdb... upon ~. preai.. of full allocatlon of
casts. The rea.on foZ' this i. not tbaot we 4e_ full
allocation to be eynonyw,oua with prevention of ero••­
sUbsldy. In fact, .. 40 nat: en1:iZ'ely diH9rH with til.
parti•• who obsel'V. that. CJ:o•••uJ:tsidy could, in theory, ha
avaldecl when all of the lonc;run incr~nUl cosu ot an
activity are boma by that activity. [ ] Row.vel', we a1.0

•
.1~J9i1d; c;n; ",,",104 F.C.C.24 ~." 87,"3 (1"6).

*.zgipt; GpC Q""E, 2 pce .cd. at 1311 ., '7-'8.

191_ U. at. " "-100.

1"A1: thl. point., t.be coal••ion lncludacl a toaaaot.e, Which
"r"d •• folloval -lIOn pnci••ly, avoidance of CZ'08S .ub.idy
reczgln. that all .~lvit.1.. and .11 coUina~ion. ot aGtivitles
.am revenues at le••t. a. hiVb a. the lncreaefttal co." of 'that;
acti"i~y 01' t.hat c01lblnat.loft of .ctiviti••• • lSI. at 1351 n.214
(-.ph••ls added)-
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aqr•• with DOJ'and others who argue that OQr purpos.a should
~r.n.cend prevention of crosa·sUbaidy. gp,r qq.! .Qf 1\1'1; And
~.'IADlbl. trl.tlln1; Af rl'.;lyarl rJQ»lr.. ~b.' t'~'Da¥lrl
participate in the 'Clpn.!. Af 'Qa~. Ind ICPRA YJ)ipb XI
bllliv. cln bl Iq~l'Ye4 ;hrpugb In~.,r.tiAD AI noprllH1alJd
IDbang.d I.ryigl' wi;bip the baaiA ••ryi;. nttw0tk. It
would not be juat and rl.sonable ~o allow all of thftl.
eccnoaies to celonq to the nonraqulated activiti•••

In this eon~ext, arguments that i.perf.etions 1n the Ilrt X

Qrd.rl or the CAMs whiCh iapl•••nte4 thOI' order. aivht caul. •

croa.-subsidization of competitive s.rvic•• to the d.t~tment at

r.gulated rat.payers are aimply ¥ronC). While auch an enor or

imp.rtection might reduo. the total ben.fit whicb inure. to

rat.payers a.,_ result of sbared .fficienci•• , a probl.. which

une wwld not t.ak. light.ly, such. proclell would ba • tar cry

f~ an actual cro••-5ub.idi&ation.

In atb.~ word., in equ.~in9 Part X p~obl... with cro••­

subsiely pl"obl_, opposing COIIIIsntol"s bave a981ft _aply 19ftcn:ed

tb. antitrust principle•••saciated w1~ suCh allegations and

crafted the tara t.o suit their own interests. While vswe take.

its Part X re8ponsUaillt.i•• very s.riou51y and i. confident that

it. accountin, pr~~lcea are well ~ithln the letter and .p1ri~ of

. the rul••, ev.n if ."eJ:Y innuenc:to and suspicion thrown out by

opposillfl coaentor. vere to be proven tn., oPPO.1JI9 c~tor5;

st111 would no~ bav. wade a case for cross-sUbsldi.ation.

1W14. at 1312 , 101 and n.214 C..ph••is added).
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