Iv. NC ON

In light of the above, one has to ask: Why would the
Commission extend any further its CPNI information policies/
practices when those policies are, for the most part, without
precedent in the area of commercial regulation? It is impossible
to come up with a good answer. And the commentors which demand
such an extension provide no credible evidence to support one.
If anything, their lack of demonstrable evidence regarding
compromised consumer expectations or market harm, after all this
time under the CPNI Rule "regime," argues more for the
proposition that the time for the Commission’s CPNI Rules has
come and gone.

The Commission’s foray into the matter of information
sharing as between businesses with incumbent relationships and
those without such relationships should come to an end. Any
action the Commission might take, beyond that which it has
already taken (i.e., action damaging the incumbent while not
generally aiding the competitor), is contrary to market opera-
tions for businesses and éustomer relationships across the range
of customer/business relationships. Like it or not, the Commis-
sion cannot -- by fiat -- cause customers to think of their
relationships with their telephony suppliers differently than

they think of other business relationships.*

”ggmgg;g NYNEX at 7-8 (customers think of telephone company
as one company offering a broad range of telecommunications
services).
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The Commission need do nothing to modify its current CPNI
Rules -- beyond abandoning any prior authorigation or mechanical
restriction r:cqtu'.r:ement:ss3 -- to finally, once and for all,
allow the market to respond as markets do, for better or for

worse,

Respectfully submitted,

U 8 WEST COMMUNICATIONS, INC.

Kathryn Marie Krause
Suite 700

1020 19th Streat, N.W.
wWashington, DC 20036
(303) 672~2859

Its Attorney

Of Counsel,
Laurie J. Bennett

May 19, 1994

See U 5 WEST at 3, 31-32.
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are based have changed radically,'™ the proponent of such a
relitigation bears a heavy burden. In this case, opposing
commentors rely almost entirsly on the very arguments which the
Commission rejected in adopting the Part X rules in the first
place. No logical or valid reason appears as to why the key Part
X rulings, which now reprasent tha established law, ought to be
altered at all.

C. Even If Opposing Commentors' Criticisms That The

Part X Rules cre Not Totally Effective Mad Any

Oppesing commentors nmarshal a bqu of theorstical, and soma
anecdotal, evidence to the effect that Part X cost accounting

rules (or any other cost accounting rules) cannot be certain te
allocate properly every penny which ought to be appropriately
assigned to deregulated accounts.'™ Based upon the fact that ne
accounting system can be perfect, which USWC doas not contest,
these commentors than conclude that the Part X rules parait the
BOCs to engage in material "cross-subsidization," to the

Wre commission itself has observed that it follows "the
maxim that 'regulation perfectly reasonable and appropriate in
the face of a given problem may be highly capricious if that
problam does not exist,.'"

Equipmant by the Bell Onexating Telsphone CONRANies and.tha

. 2 FCC Red. 143, 172 n.348 (1987)
: : ‘“°§.2§ 3 (1557?&7
. 6 (D.C. Cir, 1977 . 434 U.8. 829 )
:u::h’té éxw.hlinm.. 458 F.2d 731, 743 (D.C. Cir.

.' 1971), gart. denied, 405 U.8. 1074 (1972) ).

bt .. Comments of MCI at 48-50; Comments of INS at
12135 o " bf IDCHA at 10-11; Comments of ANPA at 13-16
Comments of CompuServe at 18-19; Comments of Ad Hoc at 22-23.
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significant detriment of competition in the enhanced services
field and ratepayers,'8
While USWC remains of the opinion that unsubstantiated
suspicions, even when supported by hypothetical acadenic

constructs,'®

are poor substitutes for evidence, opposing
commentors' efforts to sustain their argquments with regard to
cross-subsidization fail for another reason. The Part X rules
wvere -onstructed with a huge margin for error. Thus, even if
there were significant soc cost misallocations «= whether
intentional or inadvertent -- there still would be no cross-
subi.aiution; in the sense that oppesing cmenteé- use the
term. '™ ]

Opposing commentors can claim that there is a potential for
crogs~subsidization of enhanced services in the context of an
integrated BOC cperation only by ignoring the clear detinition of
the term "cross-subsidization®'® and substituting ancther

definition, something akin to-'their allegations of “unfair

gen, 8.8., Comments of MCI at 57; Comments of INS at 38:
Comments of IDCMA at 13; Comments of ANPA at 16; Comments of
CompuBServe at 18-1%.

Bgeg, 8.g., Comments of ANPA at 13 (Statement of Glen O.
Robinson, Professor of Lav at the University of Virginia):
Comaents of Ad Hoc, Attachment.

Wye do not mean to imply that USWC does not take most
seriously its responsibilities to account for all cperations and
transactions proparly. We do. Proper accounting, noluding
compliance with the Pazrt X rules, is mandated by statute (47
U.B.C. §§ 184(i), 201(b), 318~19, 220(a)) and is a vital part of
all telephone company and USWC operations.

Weompare Comments of UTC at 3-4.
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compstition."'™ vyet, the concept of "cross-subsidization®
derives from the antitrust laws, is fully well-defined, and is
predicated .on the notion that an antitrust defendant is
conpensated by predatorily low prices in one market through
extraordinarily high prices in another market (or in the same
market,. after competition has been destroyed).'V
The theory of predatory pricing has been generally
discredited.'™ The only place whers it retains any vitality at
all is in the area of rate base regulated monopolies, where by
misallocating costs to regulated activities a regulated
monopolist cﬁn avoid income losses during the pariod of
- predation.'™ 1In other words, at least in theory, a rate base
regulated monopolist can increase total income by shifting costs
to regulated accounts -- tha "predatory" azpect of tha cross-
subsidization becoming almest incidental. |
Howvever, a fundamental premise of cross-subsidization is
that a service must be priced bslow same variant of marginal .
cost. Fully distributed costs are irrelevant in evaluating

whether cross-subsidization occurred. This basic proposition was

Mgng text at 4-6, uUDIA-

Wges P. Arasda and H. Hovarkaxp Antitrust Lay (1989 Supp.)
at 589, § 714.64, n.49. Sge alsc Comments of Integrated
Communications Systams, Inc. ("ICS") at 5-6 n.10.

Wgoe Matsushita Elgc, Indus, Co. v. Zenith Radio, 475 U.S.

'“h!l , 7197
r.2d 370, 374 (7th cfr. 1986), rah'q denled, 802 F.2d 217 (7th

[}
cir. 1986), cert. denied, 480 U.5. 934 (1987),
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sunparized by the Second Circuit as follows:

Northeastern seems to believe that whenever a product's
price fails to cover fully distributed costs, the anterpriss
must subsidize that product's revenues vith revenuas earned
elsewvhera. But when the price o0f an item exceeds the costs
directly attributable to its production, that is, when price
exceeds marginal or average variable cost, no subsidy is

necessary. On the contrary, any surplus f§n be used to
defray the firm's non-allocable expenses.

The seventh Circuit expressed the same concept:

AT&T's unattributable overhead costs do not increase whan
ATAT offers a new service, nor do they decrease vhen such 3
service is discontinued. When a multiproduct f£irm prices 2
competitive service above its long-run incremental cost, ne
cross-subsidy can occur because the additional revenues
produced aexceed all additional costs associated with the
competitive mervice and provide a centribution to the

unallecable common feete otherwise borne by the firm's
existing custoners.

The concept of cress-subsidization within an accounting

structure operating upon fully distributed costs is simply not
meaningful.”™ And it is clear that the Part X rules

Wyortheastarn Tel, Go. V. AN. Tal. & Tal. Go., 651 F.2d 78,
90 (2d Cir. 1981), gaxt. deniad, 455 U.8. 943 (1983).

i ., 708 F.24

1081, 1123-24 (7th Cir.), gert. danisd, 464 U.8. 891 (1943).
leuﬁ MCI's purtielpatioﬁ in this p:oe‘edinq, it is disturbing to
witnhess how cavalierly it u:;s :20 :;raszcrgzc-subsid o ' i
'nw‘g%nmh s6s 7.34 1014, 1035

9th Clr. 1961 Sext. , 459 U.8. 825 (1982), ay pricesz
éolev izotlg. LStal cost but above average variable cost,
plaintiff must prove that "the anticipated benefits of
defendant‘s price depended its tendency to discipline or
sliminate competition and thereby enhance the fira's long-term
ability to reap the benefits of monopoly power.").

' Wiges uwwu 724 T.2d
227, 233-36 (ist cir. 1983): Henry v. Chiorida. ing.. 809 F.24

2334, 1346 (8th cir. 1987) 7 v
858 F.2d 1487, 1494 (1llth Cir. 1988), gert. . 490 U.8. 1084
(1989) .
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intentionally and with forethought were structured that way. 1In
the Part X NPRM, the Commission proposed that "nenragulated
activities bear their fully distributed costs.”'™ wMost BOCs
responded by arguing that the use of a fully distributed costing
mathodology was inefficient and overly harsh, since new
nonregulated activities would'need to bear loaded coste abeve
incremental costs, coats which would be borne by the enterprise
(and ratepaysrs) whether or not the nonregulated services or
products were offered.'™ various methods for sharing the cost
benefits of integration short of fully distributed costing were
suggested by .the pocs ., "

The céunission, nevertheless, decided to rely on fully
distributed costing as a regulatory device to promote fairness to
ratepayers ~- wvhile finding that crosa-subsidies could be aveidad
by lass stringent incremental costing methodologies:

¥We affirm our intention stated in the NPRM to builgd our cost

allocation schame upon the premise of full allecation of

costs. The reason for this is not that we deen full
allocation to be synonymous with prevention of cross-
subsidy. In fact, we do not entirely disagree with the
parties who observe that crosssubsidy could, in theery, bs

avoided vhen all of the longrun inctensntnl costs of an
activity are borne by that activity.( =] Hovever, ve also

Myoint Cost NPRM, 104 F.C.C.2d 59, 87 { 63 (1986).
"yoint Cost Order, 2 FCC Rcd. at 1311 gy 97-98.

Wgae id. at §§ 99-100.

Wae this point, the Commission included a footnote, which
rend as follows: "Nore precisely, avoidance of cross subsidy
requires that all activities and all combinations of activities
sarn revenuss at least as high as the incremental cost of that
activity or that combination of activities.”™ Jd. at 1351 n.214
(emphasis added).
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agres with DOJ and others who argus that our purposes should
transcend prevention of cross-subsidy.

participate in the econcmies of gcals and scope which we

belisve can be achiaved through integration of nonregulataed

would not be just and reasonabls to allow all of tﬁﬁ’it
econoniss to belong to the nonregulated activities.

In this context, arguments that jmperfections in the pPart X
Qrders or the CaMs which implemented those orders might cause a
cross-subsidizatioﬁ of competitive servicas to the detriment of
regulated ratepayers are simply wrong. While such an error or
imperfection might reduce the total benefit which inures to
ratepayers as a result of shared efficiencies, a prodlem which
USWC would not take lightly, such a problem would be a far cry
fros an actual cress-subsidization,

In other words, in equating Part X problems with cross~
subsidy problems, opposing commantors have again aimply ignored
the antitrust principles associated with such allegations and
cratted the term to suit their own interests. While USWC takes
its Part X responsibilitias very seriously and is confident that
its accounting practices are well within the letter and spirit of

‘ the rules, even if every innuendo and suspicion thrown out by
opposing commentors wvere to'be proven true, opposing commentors

still would not hava made a case for cross-subsidization.

Wrd. at 1312 § 109 and n.214 (emphasis added).
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