
(i) Education. The FCC shall consider, as evidence of an individual's social
disadvantage, denial of equal access to institutions ofhigher education; exclusion from
social and professional association with students and teachers; denial of educational
honors; social patterns or pressures which have discouraged the individual from
pursuing a professional or business education; and other similar factors.

(if) Employment. The FCC shall consider, as evidence of an individual's
social disadvantage, discrimination in hiring; discrimination in promotions and other
aspects of professional advancement; discrimination in pay and fringe benefits;
discrimination in other terms and conditions of employment; retaliatory behavior by
an employer; social patterns or pressures which have channelled the individual into
nonprofessional or non-business fields; and other similar factors.

(iii) Business history. The FCC shall consider, as evidence of an individual's
social disadvantage, unequal access to credit or capital; acquisition of credit or capital;
acquisition of credit or capital under unfavorable circumstances; discrimination in
receipt (award and/or bid) of government contracts; discrimination by potential clients;
exclusion from business or professional organizations; and other similar factors which
have impeded the individual's business development.

II 2 Economic disadvantage.

(a) Economically disadvantaged Individuals. (1) Economically
disadvantaged individuals are socially disadvantaged individuals or women whose
ability to compete in the free enterprise system has been impaired due to diminished
capital and credit opportunities as compared to others in the same or similar line of
business who are not socially disadvantaged, and such diminished opportunities have
precluded or are likely to preclude such individuals from successfully competing in the
open market. In determining economic disadvantage the FCC may compare the
applicant concern's business and fmancial profile with profiles of businesses in the
same or similar line of business which are not owned and controlled by socially and
economically disadvantaged individuals.

(2) This program is not intended to assist concerns owned and controlled by
socially disadvantaged individuals or women who have accumulated substantial wealth,
who have unlimited growth potential or who have not experienced or having overcome
impediments to obtaining access to fmancing, markets and resources.

(3)
§ 3(a)(2).

For economic disadvantage as it relates to tribally-owned concerns, see

(b) Factors to be considered. In determining the degree of diminished credit
and capital opportunities ofa socially disadvantaged individual or woman, the FCC will
consider factors relating both to the applicant concern and to the individual(s) claiming
disadvantaged status, including that individual's access to credit and capital; the
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financial condition of the applicant concern; and the applicant concern's access to
credit, capital and markets.

(1) Personaljinancial condition o/the individuals claiming disadvantaged
status. This criterion is designed to assess the relative degree of economic
disadvantage of the individual as well as the individual's potential to capitalize or
otherwise provide financial support for the business. The specific factors to be
considered include but are not limited to: the individual's personal income for at least
the past two years; total fair market value of all assets; and the individual's personal
net worth. An individual whose personal net worth exceeds $250,000 will not be
considered economically disadvantaged.

(i)(A) Except as provided in paragraph (b)(l)(i)(B) of this section, when married,
an individual upon whom eligibility is based shall submit a financial statement relating
to hislher personal finances and a separate financial statement relating to hislher
spouse's personal finances. A married applicant individual reSiding in any of the
community property states or territories of the United States must clearly identify on
his or her financial statement those assets which are his or her separate property and
those which are community property. The spouse of such married applicant must
similarly identify on his or her financial statement those assets which are his or her
separate property and those which are community property. A one-half interest in the
assets identified as community property (and income denved from such assets) will be
attributed to the applicant individual for purposes of determining economic
disadvantage. Assets or a community property interest in assets, which applicant
spouse has transferred to a non-applicant spouse within 2 years of the date of the FCC
application will be presumed to be the property of the applicant spouse for purposes of
determining hislher personal net worth. However, such presumption shall not apply
to any applicant spouse who is subject to a legal separation recognized by a court of
competent jurisdiction. Afinancial statement ofaspouse ofan applicant is not required
if the individual and hislher spouse are subject to a legal separation recognized by a
court of competent jurisdiction. However, an applicant individual must include on his
or her statement all community property in which he or she has an interest.

(B) Except for concerns where both spouses are individuals upon whom
eligibility is based, the requirement of paragraph (b)(l)(i)(A) of this section, relating to
the separate financial statements, applies only to determinations of economic
disadvantage. For a concern where both spouses are individuals upon whom eligibility
is based, the personal net worth of each spouse individually will be considered.

(2) Business financial condition. This criterion will be used to provide a
financial picture of a firm at a specific point in time in comparison to other concerns in
the same or similar line ofbusiness which are not owned and controlled by socially and
economically disadvantaged individuals. In evaluating a concern's financial condition,
the FCC's consideration will include, but not be limited to, the follOWing factors:
business assets, revenues, pre-tax profit, working capital and net worth of the concern,
including the value of the investments in the concern held by the individual claiming
disadvantaged status.
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(3) Access to credit and capital. This criterion will be used to evaluate the
ability of the applicant concern to obtain the external support necessary to operate a
competitive business enterprise. In making the evaluation, the FCC shall consider the
concern's access to credit and capital, including, but not limited to, the following
factors: Access to long-term financing; equipment trade credit; access to raw materials
and/or supplier trade credit; and bonding capability.

I 3 Concerns owned by Indian tribes, including Alaska Native Corporations.

(a) General. Indian tribes are considered socially and economically
disadvantaged for purposes of participation according to the follOWing criteria:

(1) Social disadvantage. An Indian tribe meeting the definition set forth in
§ 4 shall be deemed socially disadvantaged.

(2) Economic disadvantage. With the exception of Alaska Native
Corporations (see § 3(e)(2), the Indian tribe must demonstrate to the FCC that the tribe
itself is economically disadvantaged. This shall involve the consideration of available
data shOWing the tribe's economic condition, including but not limited to, the follOWing
information:

(i) The number of tribal members.

(ii) The present tribal unemployment rate.

(iii) The per capita income of tribal members, excluding judgment awards.

(iv) The percentage of the local Indian population below the poverty level.

(v) The tribe's access to capital markets.

(Vi) The tribal assets as disclosed in a current tribal financial statement. The
statement should list all assets including those which are encumbered or held in trust,
but the status of those encumbered or trust assets should be clearly delineated.

(vii) A list ofall wholly or partially owned tribal enterprises or affiliates and the
primary industry classification of each. The list must also specify the members of the
tribe who manage or control such enterprises or serve as officers or directors.

(3) Application process - forms and documents required. In order to
establish tribal eligibility, the Indian tribe must submit the forms and documents
required of applicants generally as well as the follOWing material.

(i) A copy of the tribe's governing document(s) such as its constitution or
business charter.
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(ti) Evidence of its recognition as a tribe eligible for the special programs and
services proVided by the United States or by its state of residence.

(iii) Copies of its articles of incorporation and bylaws as filed with the
organiZing or chartering authority, or similar documents needed to establish and govern
a non-corporate legal entity.

(tv) Documents or materials needed to show the tribe's economically
disadvantaged status as described in paragraph (a)(2) of this section.

(b) Legal business entity organized for profit and susceptible to suit. The
applicant or participating concern must be a separate and distinct legal entity organized
or chartered by the tribe, or Federal or state authorities. The concern's articles of
incorporation must contain express sovereign immunity waiver language, or a "sue and
be sued" clause which designates United States Federal Courts to be among the courts
of competent jurisdiction for all matters relating to the FCC's programs, including, but
not limited to, loans, advance payments and contract perfonnance. Also, the concern
must be organized for profit. and the tribe must possess economic development powers
in the tribe's governing documents.

(c) Ownership. For corporate entities, a tribe must own at least 51 percent of
the voting stock and at least 51 percent of the aggregate of all classes of stock. For non
corporate entities, a tribe must own at least a 51 percent interest.

(d) Control and management. (i) Except for concerns owned by ANCs, the
management and daily business operations of a tribally-owned concern must be
controlled by an individual member(s) of an economically disadvantaged tribe. This
paragraph does not preclude management of a tribally-owned concern by committees,
teams. or Boards controlled by such individuals.

(e) Individual eligibility limitation· (1) Concerns owned by Indian tribes
except those owned by Alaska Native Corporations. Requirements regarding
management and daily business operations are met if a tribally-owned concern is
controlled by one or more members of the economically disadvantaged Indian tribe.

(2) Concerns owned by Alaska Native Corporations. The Alaska Native
Claims Settlement Act, as amended, provides that a concern which is majority owned
by an Alaska Native Corporation shall be deemed to be controlled and managed by
minority individuals and, pursuant to Pub. L. 102-415 § 10 (1992) (43 U.S.C. § 1626(e)),
shall be deemed economically disadvantaged for purpose of participation in Federal
programs. Therefore, the FCC will not examine the disadvantaged status of an
individual involved in the management of daily business operations of an Alaska Native
Corporation-owned concern.
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I 4 DefinitioDs.

Alaska Native means a citizen of the United States who is a person of one-fourth
degree or more Alaskan Indian (including Tsimshian Indians not enrolled in the
Metlaktla Indian Community), Eskimo, or Aleut blood, or a combination thereof. The
term includes, in the absence of proof of a minimum blood quantum, any citizen who
is regarded as an Alaska Native.

A laskaNative Corporation meansany Regional Corporation, Village Corporation,
Urban Corporation, or Group Corporation organized under the laws of the State of
Alaska in accordance with the Alaska Native Claims settlement Act, as amended (43
U.S.C. 1601, et seq.

Indian tribe means any Indian tribe, band, nation, or other organized group or
community of Indians, including any Alaska Native Corporation, as defined in this
section, which is recognized as eligible for the special programs and services prOVided
by the United States to Indians because of their status as Indians, or is recognized as
such by the State in which such tribe, bank, nation, group, or community resides. See,
definition of "tribally-owned concern."
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13 CFR Ghapt8F 1 (1 1 93 Ed:ltiea) PROPOSED FCC REGULATIONI

I la4.10& Ll..Social Disadvantage

(a) General. Socially disadvantaged individuals are those who have been
subjected to racial or ethnic prejudice or cultural bias because of their identities as
members ofgroups without regard to their individual qualities. The social disadvantage
must stem from circumstances beyond their control. For social disadvantage relating
to Indian tribes and Alaska Native Corporations, see § 124.112(a)~.

(b) Members of designated groups. (1) In the absence of evidence to the
contrary, the follOWing individuals are presumed to be socially disadvantaged: 8laek
African Americans; Hispanic Americans; NatiYe Americans (1A&H1eriean kullans,
Eskimos, Aleuts, or Natiye Ha....Ja4ians); Asian PaciAe P&H1erieans (jJersens w4tRorigins
from Burma, Thailand, Malaysia, IndoneSia, Singapore, 8runei, J8.f)an, China, Taiwan,
Laos, Cambodia (Kampuchea), Vietnam, Korea, The Philippines, U.S. Truet Ten1tory
of the PaeiAe Islands (Republic of Palau), Republic of the Marshall Islands, Fedemted
States of Micronesia, the Commonwealth of the Northern Mariana Islands, Guam,
Samoa, Macao, Hong Kong, Fiji, Tonga, Kiribati, Tuyalu, or Nauru); SubeontineBt {\sian
Americans (persons with origins from India, Pakistan, 8angladesh, Sri Lanka, 8hutan,
the Maldhtes Islands or Nepal); and members of other groups deSignateel Kern time to
time by SBi\ according to procedures set forth at paragraph (d) of this seetien.
American Indians/Alaska Natives; Asian AmericansIPacific Islanders: (See Statement
ofPolicu on Minoritu Ownership ofBroadcasting Facilities, 68 FCC 2d 979 (1978l.1

(2) An individual seeking socially disadvantaged status as a member of a
designated group may be required to demonstrate that he/she holds himself/herself out
and is identified as a member of a designated group if SBA the FCC has reason to
question such individual's status as a group member.

(c) Individuals not members Of designated groups, f.}.} An individual who is
not a member ofone ofthe above-named groups must establish hislher individual social
disadvantage on the basis of clear and convincing evidence. A clear and convincing
case of social disadvantage must include the follOWing elements:

mw The individual's social disadvantage must stem from his or her color,
ethnic origin, gender, physical handicap, long-term residence in an environment
isolated from the mainstream of American society, or other similar cause not common
to small business persons who are not socially disadvantaged.

~ The individual must demonstrate that he or she has personally suffered
social disadvantage, not merely claim membership in a non-designated group which
could be considered socially disadvantaged.

~ The individual's social disadvantage must be rooted in treatment which
he or she has experienced in American society, not in other countries.
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fP4W The individual's social disadvantage must be chronic and substantial, not
fleeting or insignificant.

M!W. The individual's social disadvantage must have negatively impacted on his
or her entry into and/or advancement in the business world. SBA The FCC will
entertain any relevant evidence in assessing this element of an applicant's case. 88A
The FCC will particularly consider and place emphaSis on the following experiences of
the individual, where relevant:

fAijjl Education. SBA The FCC shall consider, as evidence of an individual's
social disadvantage, denial ofequal access to institutions ofhigher education; exclusion
from social and professional association with students and teachers; denial educational
honors; social patterns or pressures which have discouraged the individual from
pursuing a professional or business education; and other similar factors.

fBtWl. Employment. SBAThe FCC shall consider, as evidence ofan individual's
social disadvantage, discrimination in hiring; discrimination in promotions and other
aspects of professional advancement; discrimination in pay and fringe benefits;
discrimination in other terms and conditions of employment; retaliatory behavior by
an employer; social patterns or pressures which have channelled the individual into
nonprofessional or non-business fields; and other similar factors.

~ Business history. S8A The FCC shall consider, as evidence of an
individual's social disadvantage, unequal access to credit or capital; acquisition ofcredit
or capital; acquisition of credit or capital under unfavorable circumstances;
discrimination in receipt (award and/or bid) ofgovernment contracts; discrimination by
potential clients; exclusion from business or professional organizations; and other
similar factors which have impeded the individual's business development.

(D) Socially disad,.rantaged group inclusion (l) General. Upon an aeeftuate preliminary
showing to SSP.: by representat"les of an identifiable group that the group has suffered
chronic mcial or ethnic prejudice or cultural bias, and upon the reft1:lest of tl:1e
representatives of the group that SSP.: do se, SBP.: sha:ll publish in the FEDElk\L
REGISTER a notice of its receipt of a Feftuest that it consider a group net Sf)ecUlcaDy
named in pamgraph (b)(l) of this section to have memhers which are seciaDy
disadvantagcd bccause of their identification as memhers of the greup for the Ptll"f)o&e
of eligibility for the 8(a) program. The notice shall adeftuately identify the group making
the request, and if a hearing is reftuested on the matter and such reftuest is granted, the
time, date and location at which such hearing is to he held. f\l.l infonnation suaFAitted
to support a request should he addressed to the i\n"JMS8&COD.

(2) Standards to be applied. In determining 'Nhether a group has made an adeft1:late
preliminary showing that it has suffered chronic racial or etP&llic prejudice or c1:l1t1:lFQ1
hias for the purposes of this regulation, SSP.: shall determine:

(i) \Vhether the group has suffered the effects of prejudice, bias, or diserimiBatory
practices;
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(ii) '.\Tbetber sacb conditions bave resalted in economic detlA'Jation for tbe gro\if) of tbe
tytle ':lbieb Congress bas Ceand exists for tbe groatls named in the Small 8asiness tJet;
aHG

(iii) '.Vhether sach conditions have tlrodaced imtleaiments in the Basiness ':lorld for
memBers of the groatl o:ver which they have no control aHd which are not common to
all small Basiness owners. If it is demonstrated to S8A By a tlarticalar groatl that it
satisfies the aBmIe criteria, S81"".. will pUBlish the notice descriBed in paragraph (d)(I) of
this scetion.

(3) Proeeaure. Once a notice is paBlishea under paragFaf)h (d)(1) of this section, 88A
shall aadace further information on the record of the proceeding which tenas to s\if)port
or refute the group's reEIuest. Sueh information may &e sUBmitted &y any memBer of
the paBlic, inclading Government representatives and any mem&er of the private
sector. Information may Be SUBmitted in written form, or orally at sach hearings as 88A
may hold on the matter.

(4) Decision. Onee S8A has pu&lished a notice under pamgraph (d)(l) oCthis seetion, it
shall afTora a period of not more than thirty (3) aays for paBlic comment concerning the
petition for soeially disad'Jant8gea groaf) status. IfappFOtlriate, 88..'& may aold aearings
within sach comment period. Thereafter, 88ll... shall consider all information received
and shall render its final decision ':lithin 60 days of the close of the comment period.
Such decisions shall Be pUBlished as a notice in the FEDER..'\L REGISTER. COReaFFeBt
with the notice, S8A shall aa'lise the petitioners of its final decision in writing. If
appropriate, SBA shall amend this regulation accordingly.

II 124,108! Economic disadvantage.

(a) EeoROFRle Eli5f1f1l:JaR:£ageJer tRe 8fa) fJFO§FQFRo (1)fi) For fJI:LFfJ05e5 9f tRe
8fa) fJFO§FQFR:; ecoR:omleaUy Economicallu disadvantaged Individuals, (1)

Economically disadvantaged individuals are socially disadvantaged individuals su:
women whose ability to compete in the free enterprise system has been impaired due
to diminished capital and credit opportunities as compared to others in the same or
similar line of business who are not socially disadvantaged, and such diminished
opportunities have precluded or are likely to preclude such individuals from
successfully competing in the open market. In determining economic disadvantage foI:
tluFf)oses of 8(a) tlrogram eligiBility, S8A shall the FCC may compare the applicant
concern's business and financial profile with profiles of businesses in the same or
similar line of business which are not owned and controlled by socially and
economically disadvantaged individuals.

~ This program is not intended to assist concerns owned and controlled by
socially disadvantaged individuals orwomen who have accumulated substantial wealth,
who have unlimited growth potential or who have not experienced or having overcome
impediments to obtaining access to fmancing, markets and resources,
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~ For economic disadvantage as it relates to tribally-owned concerns, see
§ 124.112(a}(2} 3(a)(2l.

~ Factors to be considered. In determining the degree of diminished credit
and capital opportunities ofa socially disadvantaged individual or woman;-S8Athe FCC
will consider factors relating both to the applicant concern and to the individual(s)
claiming disadvantaged status, including that individual's access to credit and capital;
the financial condition of the applicant concern; and the applicant concern's access to
credit, capital and markets.

mw Personalfinancial condition of the individuals claiming disadvantaged
status. This criterion is designed to assess the relative degree of economic
disadvantage of the individual as well as the individual's potential to capitalize or
otherwise provide financial support for the business. The specific factors to be
considered include but are not limited to: the individual's personal income for at least
the past two years; total fair market value of all assets; and the individual's personal
net worth. Su1:>ject to the eKclusion set forth in paragraph (a)(2}(i)(8} of this secHeR, an
eM:! individual whose personal net worth exceeds $250,000 will not be considered
economically disadvantaged for purpeses of8(a} program eRtry. Fer peF80Ral Ret ",'.Torth
thresholds relating to continued 8(a) program eligiBility, see § 124.111(a}.

~ Except as provided in paragraph (a}(2}(A}(2} (b){ l){i)(Bl of this
section, when married, an individual upon whom eligibility is based shall submit a
financial statement relating to hislher personal finances and a separate financial
statement relating to hislher spouse's personal finances. Amarried applicant individual
residing in any of the community property states or territories of the United States~
l'.tri:2iOna, Calirornia, Idaho, Louisiana, Nevada, New Mexico, Puerto Rico, TeJEaB,
WashingtoR and Wisconsin) must clearly identify on his or her financial statement
those assets which are his or her separate property and those which are community
property. The spouse of such married applicant must similarly identify on his or her
financial statement those assets which are his or her separate property and those which
are community property. A one-half interest in the assets identified as community
property (and income derived from such assets) will be attributed to the applicant
individual for purposes of determining economic disadvantage. Assets or a community
property interest in assets, which applicant spouse has transferred to a non-applicant
spouse within 2 years of the date of Ute FCC application to the 8(a} program. will be
presumed to be the property ofthe applicant spouse for purposes ofdetermining hislher
personal net worth. However, such presumption shall not apply to any applicant
spouse who is subject to a legal separation recognized by a court of competent
jurisdiction. A financial statement of a spouse of an applicant is not required if the
individual and hislher spouse are subject to a legal separation recognized by a court of
competent jurisdiction. However, an applicant individual must include on his or her
statement all community property in which he or she has an interest.

~ Except for concerns where both spouses are individuals upon whom
eligibility is based, the requirement of paragraph (a}(2)(i)(A)(l)(pl(I)(i)(Al of this section,
relating to the separate financial statements, applies only to determinations ofeconomic
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disadvantage for pUff)a5es af8(a) pragram entry. For a concern where both spouses are
individuals upon whom pragFam eligibility is based, the personal net worth of each
spouse indiVidually will be considered for pragram certiAcatian and for pragrarn
eligibility.

(8) Whenever S8A calclliates the peF69nal net warth af an individllal claim4Bg
disadvantaged StatllS for pHi"pase5 af the 8(a) pragram, S8A shall eifclllde the
individllal's awnership interest in the applicant ar partiCipating 8(a) caflcern and the
eqllity in hisAler primary persanal resiElence, bllt shall flat eifck:1Ele any partiafl af Sllch
eqllity in hislher primary resiElence which is attributable ta excessive J.vithdraJlJals from
the applicant ar participating 8(a) cancern.

(G) Whenever S8:o'\ calclllates the persanal net warth af an inElividual claiming ta be an
Alaslm Native, as deAned in § 124.100, for pUFpase6 sf (jllalifyiflg an ifldilJidually a~~ed

8(a) applicant caflcern, S8A shall include assets anEl iflcame fram S9\lFCeS ather than
an Alaska Native CaFparaUafl, as EleAned in § 124.100, and shall exclllde fram SllCh
calculatian any af the rellawing which the individual receives fram any Alaska Native
GaFf.laratian:

(1) Gash (including cash diviElends an stack receiveEl fram a Native GaFporation) ta the
extent that it does nat, in the aggregate, exceed $2,000 per indi'}idual per annum;

(2) Stack (including stack iSSlled ar distributeEl by a Native GaFparatian as a EliviElefld
ar distFibutian an stack);

(3) I'.. partnership intereet;

(4) Land ar an interest in land (including land ar an interest iflland received from a
Native GaFparatian as a dividenEl or distFiblltian an stook); anEl

(5) An interest ifl settlement trust.

~ Business financial condition. This criterion will be used to provide a
financial picture of a finn at a specific point in time in comparison to other concerns in
the same or similar line of business which are not owned and controlled by socially and
economically disadvantaged individuals. In evaluating a concern's financial condition,
S8A's the FCC's consideration will include, but not be limited to, the follOWing factors:
business assets, revenues, pre-tax profit, working capital and net worth of the concern,
including the value of the investments in the concern held by the individual claiming
disadvantaged status.

~ Access to credit and capital. This criterion will be used to evaluate the
ability of the applicant concern to obtain the external support necessary to operate a
competitive business enterprise. In making the evaluation, 8BA the FCC shall consider
the concern's access to credit and capital, including, but not limited to, the following
factors: Access to long-tenn financing; equipment trade credit; access to raw materials
and/or supplier trade credit; and bonding capability.
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(a) Economic disaElmmtage fer the 8(d) SHacontracting ProgFam, Small DisadTJantaged
BHsiness Set 1\6ides, 8fn:all DisadTJantaged 8Hsiness E'JalHation Preferenees and for~
otiler Federal ~fOcHrement~rograms reElt:1H1ng 88A's determination of disadTJantaged
statHS. (1) For ~\-H"f)osesoftae section 8(d) SHacontracting Program: and otiler ~rograms
requiring S81'\'s determination of disadJJantaged statHS, economically disadTJantaged
indi'iridHals are socially disad'i'antaged indi¥-idHals WHOse aBility to cOIT'lf)ete in tHe free
enterprise system Has been 1mf»aired dHe to diminisHed c~itaJand credit Of)f)ortWlitles,
as comf)ared to otilers in tae same or similar line of bHsiness and waose diminisHed
of)f)ortunities HaTJe f)reelHded or are likely to f)reclHde sHca indiTJidHalS fFOm
sHccessfully comf)eting in tile of)en market. In deterrniniHg economic disadvantage fer
the section 8(d) SUBcontracting f)rogram, Small Disad7.tantaged 8usiness set asides and
Small Disadvantaged Business E'Jaluation f)references, SB1'\ will consider tHe factors set
forta in f)arag~H (a) of this section bet will af)f)ly standards to eaea factor tilat are less
restrictive tilan tHOse a~~lied WHen determining economic disadvantage fer ~UJl)oses

oethe 8(a) f)rogram. Taia Qf)f)roaeH correSf)onds to tile Congressional intent tilat ~aftiaJ
or comf)lete acRie7Jement of a concern's 8{a) f)rograrn BH6iBess develo~ment goals
shoeld not necessarily f)reclude its f)articif)ation iB otHerFederal~roeHfementf)rogfQfR6
for concerns 07.vned and controlled By socially and economicaJIy disad7Jantaged
individeals.

(2) 1'\n individeal WHose f)ersonal net worth exceeds $760,000 as caleulated ~HfSt::1Qflt

to f)arag~h (a)(2)(i) of tais section, will not Be considered economieally disad'Jantaged
for f)erposes of section 8(d) of the Small Business Act (16 U.S.C. 837(d)) or any Federal
procerement program waica eses section 8(d) fer its defl.'lition of economic
disad'itantage.

I 124.112 ~ Concerns owned by Indian tribes, including Alaska Native
Corporations.

(a) General. Small Business concerns oWRed By IBdian triBes are eligiBle fer
participation in tile section 8(a) f)rogram, f)rovided that certain conditions are met as
described below. Tae term "Indian tribe" is defined in § 124.100.

(2) Small besiness concerns owned and controlled By Indian tribes are generally
considered socially and economically disadvantaged for purposes of participation
according to the follOWing criteria; iB programs autilomed by section 8(d) of the Small
Business 1"£t, section 1207(a) of tae Defense 1'\utilo~tion1'\et of 1987 and afl:Y oUler
program, whica reEleires social and economic disad'Jantaged states as a coftditloft of
eligibility. If the disadvantaged status of a mbally owned concern in challenged under
subpart 8 oftbi6 ~art, S81'\ will e'Jaluate the concern's disad'Jantaged status using tHe
criteria set ferth in tais section.

(8) Small besiness concerns owned and controlled by Maslm Hatwe Corporations
U\NCs) are eligible fer f)arUcif)ation in tile g(a) program, subject to tAe same coftditions
as apply to tribally Q7"vned concerns wHica are described at ~aragFaf)H8 (b) tnro\ig:A (e)
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of this section, ll:ith the following exceptions whicH apply salely to ANC oWfiea
concerns:

(i) In evalaating the economic aisaa·:antage of tHe ANC, no consiaeration sAall be given
to assets or income aeri'}ea from aistribations ofthe Alaska Native FliHa estabUsaea by
tHe MasKa Native Claims Settlement l·..ct, 43 U.S.C. Hml, et seE{. SlieH assets ana
income shoald be ineladed and Sf)ecifically ideatified on tAe ANC's financial statemeats.

(ii) Maska Nati·....es and descendants of Natives mast own a majority of both the total
eE{aity of the ANC an tHe total '}oUng powers to elect EJ:irectors oftbe A.l'tJC taroagH tbeir
holdings of settlement common stoCK. Settlement common stock means stock of ANC
issaea parsaant to 43 U.S.C. 1606fg)(1), WhiCH is &libject to tAe rigHts and restrictions
listed in 43 U.S.C. 1606(h)(I).

(iii) Even tAoagH an ANC can be eiUler for profit or non profit, a small basiness concern
o..vned and controlled by ANC mast be for profit to be eligiBle for the 8(a) f)rograI'R. The
concern will be deemed owned and controlled by the 1-\NC for f)urp06€S of f)rogFafn
eligibility sa as to satisfy f)Bragraph (c)(3) of this section where the majority of steck or
other ownershif) interest is held By the ANC and holders of its settlemeat common
stock. Both a majority of the total eE{aity and total voting flower mast be sa held.

(iv) Paragraphs (13)(3) and (ii) of this section are not generally Qf)f)licable to an ANC,
provided its statas as an ANC is clearly sho'\\!n in its articles of incorporation and by
laws. Aaditionally, paragraph (c)(I) of tHis section is net Qf)f)licable to the ANC o\Vilea
concern to the extent it reE{aires an eXf)ress waiver of sa'Jereign imHR:Hlity or a "&lie ana
Be saed" clause.

(v) The Alaslm: Native Claims Settlemeat Aet f)roviaes that a concern minority owned
by an ANC shall be deemea to be botA owned coatrolled by sucb ANC. Therefore, an
individual responsible for control and management of an ANC owned 8(e) Qf)f)licant or
Participant need not establish persenal sacial ana ecoaomic disadvantage.

(b) Tribal eligibility. In oraer to (fl:lalify a concern '.,-"bieh it owns and coatrols i9r
participation in the 8(a) f)rogFam, an Inaian tribe itself must meet the conaitioas set
forth in paragraphs (13)(1) and (13)(2) of this section. Once an IndiaB tribe has sa
established its disadvantaged StatHS, it need not reestabliBh sHch Etas in oraer to Ra1'J'e
other businesses that it OWHS certified for 8(a) Program Participation, l:Hl:less Bf)eciAeaIly
reE{uirea to do sa by the Al\JMS8&COD or Hislller designee. THe PJJMS8&COD, or
designee, may reE{uire proofoftribal eligibility durang tbe ProgFaIll Participation ofaBy
tribally owaee business or at any time durJlg tAe processing of an 8(a) f)FOgram
application from a tribally owned coacern. However, nothing ia this f)aragrapb afi'ect8
the reE{uiremeat that each tribally m..med concern seeking to be certified for 8(a)
Program Participatioa comply witH the provisioas of paragraph (c) of this section.

(1) Social disadvantage. An Indian tribe meeting the definition set forth in
§ 124.100! shall be deemed socially disadvantaged.
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(2) Economic disadvantage. In oraer to Be eligiBle to J»articif)ate in tae 8(a)
Program With the exception of Alaska Native Corporations (see § 3(e)(2ll. the Indian
tribe must demonstrate to S8A the FCC that the tribe itself is economically
disadvantaged. This shall involve the consideration of available data showing the
tribe's economic condition, including but not limited to, the following information:

(i) The number of tribal members.

(ii) The present tribal unemployment rate.

(iii) The per capita income of tribal members, excluding Judgment awards.

(iv) The percentage of the local Indian population below the poverty level.

(v) The tribe's access to capital markets.

(vi) The tribal assets as disclosed in a current tribal financial statement. The
statement should list all assets including those which are encumbered or held in trust,
but the status of those encumbered Of trust assets should be clearly delineated.

(vii) A list ofall wholly or partially owned tribal enterprises Of affiliates and the
primary industry classification of each. The list must also specify the members of the
tribe who manage Of control such enterprises Of serve as officers or directors.

(3) Application process -- forms and documents reqUired. EJicef)t as
proviaed in f)ar&graf)h (a)(8)(iv) of this section, in III order to establish tribal eligibility
to qualify for the 8(a) f)rogram, the Indian tribe must submit the forms and documents
reqUired of 8{e} applicants generally as well as the following material.

(i) A copy of the tribe's governing document(s) such as its constitution Of

business charter.

(ii) Evidence of its recognition as a tribe eligible for the special programs and
services proVided by the United States or by its state of residence.

(iii) Copies of its articles of incorporation and bylaws as filed with the
organizing or chartering authority, or similar documents needed to establish and govern
a non-corporate legal entity.

(iv) Documents or materials needed to show the tribe's economically
disadvantaged status as described in paragraph~ of this section.

(c) 8usiness eligiBiUty. In oraer to Be eligiBle to f)artici-pate in tae 8Ea) f)rogram, a
concern waich is owned By an eligiBle Indian triBe must meet tile cOBditions set forth
in paragraf)hs (cHI) througa (c)(6) of tais section.

{-11(2l Legal business entity organized for profit and susceptible to suit. The
applicant Of participating concern must be a separate and distinct legal entity organized
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or chartered by the tribe, or Federal or state authorities. Kxcept as pro7l4ded in
paragraph (a)(3)(iv) of this section, the The concern's articles of incorporation must
contain express sovereign immunity waiver language, or a "sue and be sued" clause
which designates United States Federal Courts to be among the courts of competent
jurisdiction for all matters relating to &BA's the FCC's programs... including, but not
limited to, 8(a) Progmm Participation loans, advance payments and contract
performance. Also, the concern must be organized for profit, and the tribe must
possess economic development powers in the tribe's governing documents.

(2) Sii5e. (i) A trtbaDy o7»Hed applicant concern must qualify as a small ausiness
concern as defined for pUFJ)oses of Government procurement in part 121 of this title.
The particular sii5e standard to ae applied shall Be Based on the primary indt:lstry
claSSification of the applicant concern. Ownership By the triae wiD not, in aBd of itseU:,
cause affiliation with the triBe or with other entities owned By the triae. Howe\ter,
affiliation with other triBally owned entities may Be caU5ed By circumstances other tAaA
common triBal ovmership. (See part 121 of this title regarding afmiation.)

(il) Kxcept as pro\qded in paragraph (c){2)(iii) of this seetion, a triBally owned ProgFQfA
Participant must certify to S81'.. that it is a small Business pursuaat to the provisions
of part 121 of this title for the purpose of performing each individual contract which it
is awarded.

(iii) During its Program Term, a triBally owned Program Participant may, for up to two
8(a) contracts, Be a party to a joint venture which exceeds the applicaBle sii5e staBdanl,
if the joint venture is:

(A) 51 percent or more owned and controlled ay the triBally owned Participant;

(8) Is located on the triBe's reserv:ation or land owned By such triBe;

(G) Performs most of its activities on such rescrv:ation or trtbally owned land; and

(D) Employs memaers of the triae for at least 50 percent of its total workforce.

~ Ownership. For corporate entities, a tribe must own at least 51 percent of the
voting stock and at least 51 percent of the aggregate of all classes of stock. For non
corporate entities, a tribe must own at least a 51 percent interest.

No Indian trige shaD own more than one current or former 8(a) Progf&:Rl
Participant having the same primary industry classification. Tri9ally owned ProgF&Jn
Participants are suBject to the provisions ofparagraphs (g) and (h) of § 124.108 feIatlng
to ov:nership ay nondisadvantaged individuals and non 8(a) concerns.

~ Control and management. (ij Except for concerns owned by ANCs. the
management and daily business operations of a tribally-owned concern must be
controlled by an individual member(s) of an economically disadvantaged tribe, wAe
does not manage and control more than one other triBally owned 8(a) ProgFam
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Partic~ant. In addition, such manager(s) must ae fuwut to f)ossess the re«:tuisite
management or technical cQf)aaiUties as EleteermineEl ay 881"'.. This paragraph does not
preclude management of a tribally-owned concern by committees, teams, or Boards
controlled by such individuals.

(ii) Memaers of the triaal council shaD not f)articipate in the Elaily maBagement
or on the aoarEl of Elirectors of aBy triaally owneEl BEa) concern witaout oataining prior
'Nritten Qf)prov:aI for such participation from 881'•.

(Hi) Except as permitteEl ay paragraph (c}(4)(I) of this section, memaers of the
managcment tcam, ausiness committee memBers, officers, aBEl Elirectors are precluEleEl
from engaging in any outsiEle employment or other ausiness interests which coHfYct
'Nith the management of the conccrn or prev:ent the concern from acAieV:iAg the
oBjectives set forth in its ausiness Elevelopment plan. This is not intenEleEl to precluEle
participation in triBal or other activities which Elo not interfere with such inEli.,4Elual's
responsiailities iA the operation of the Qf)plicant concern.

(e) Location anEl economic Benefit. The primary economic Benefits from the concern
must accrue to tee triae. A concern locateEl on a ElesignateEllnElian reselVQtion or on
triBally owneEl laAEl will ae presumed to proviEle an economic aenefit, such as
employment, to the triBal community. S8A may Qf)pro':e a location not on triBally
owned land, if the Qf)plicant concern can demonstrate that similar economic Benefits
will accrue to the tribal community.

(6) Potential for success. (I) SBA will approve a triaally owned concern, iAcluEliBg a
concern o'Nned by an 1'\laska Nativ:e Corporation (ANC), for B(a) Program participation
only 'Nhcn it finds that:

(a) Either the applicant concern has aeen ifl ausiness in its primary iaElu8Uy
classification fur two full years or a waiver is granted pUFSuant to paragraph (c}(8)(ii);
anG

(8) The concern meets the requirements of paragraph (c)(6)(lii) regarding potential
success.

(il) The Pn"'J-M8B&COD will waive the two year in ausiness re«:tuirement fur a triaally
o'Nned concern if hel5he finEls that tee concern has a marketing and der.relop stfategy
for meeting tee BEa) program competitive business milE requirements of § 1~4.g12

'Nithout undue dependence on one or more contracts anticipated to ae awardeEl unEler
B(a) program autAority.

(iii) In Eletermining whether a tribally owned concern has the potential for success, 881"-.
will look at a numBer of factors iAcluEling, But not limiteEl to:
(i".) The technical and managerial experience and competency of tile iAEli':ideal(s) wAo
will manage and control tee daily operations of tile triaally owned concern;

(8) The financial capacity of tile tribally owneEl concern; anEl
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(C) The cencern's record of perfonnaHce on aHy previous FedeFal or private sector
contract in tHe primary indU&try in WHicH tHe concern is seeking 8(a) certification.

(7) OtHer eligi-BQity criteria. (1) A triBally owned applicant concern saall not Be denied
admission into tbe 8(a) program due solely to a detennination that speciGc contract
opportunities are unavailaBle to assist the development of tHe concern unless:

(A) THe Government has not pre'liously procured and is unlikely to procure the types
of products or services offered By the concern; or

(8) The pUrcHase of SUCH products or services By the FedeFal Gor.'emrnent will not Be
in quantities sufficient to support the de'lelopmental needs of tHe applicant and other
Program Participants providing the same or simHar items OF services.

(ii) l'..pplicant must meet tHe eligibility criteria set furta in 00 124.108 and 124.109.

~ Individual eligibility limitation -(1) Concerns owned by Indian tribes except
those owned by Alaska Native Corporations. The Small Business 1

A£t, as amended,
provides that tHe 8(a) rBequirements regarding management and daily business
operations are met if a tribally-owned concern is controlled by one or more members
of the economically disadvantaged Indian tribe. Tae statute does net re{{mre that suca
individual be found by SBA to be persoaally socially and economically disadvantaged.
Therefore, SBA does not deem an indiyidual iBvolveG tnt he management or daily
business operations of tHe tribally o:wneG concern to ha'le useG his OF aer individ\:1al
eligibility within the meaning of 0 124.108(c).

(2) Concerns owned by Alaska Native Corporations. The Alaska Native
Claims Settlement Act, as amended, provides that a concern which is majority owned
by an Alaska Native Corporation shall be deemed to be controlled and managed by
minority individuals and. pUrsuant to Pub. L. No. 192-415 § 19 (19921 (43 U.S.C.
§ 1626(ell. shall be deemed economically disadVantaged for purpose ofparticipaUon in
Federal programs. Therefore, S8A the FCC will not examine the disadvantaged status
of an individual involved in the management of daily business operations of an Alaska
Native Corporation-owned concern, and such inGwidual will not Be deemed to awJe
used his or her individual eligibility witHin tHe meaning of 0 124.108(c).

(e) Existing Section 8(a) Finns. TriBally owned concerns presently int ae sectien 8(a)
program must comply with tHe re{{uirements of tHis section 'NithHl 12 months from tlle
effective date of these regulations. Failure to do so may result in the commencement
of section 8(a) program termination proceedings.

Q3781Q-l 11



I 124.100 i Deflnltion8.

Alaska Native means a citizen ofthe United States who is a person ofone-fourth
degree or more Alaskan Indian (including Tsimshian Indians not enrolled in the
Metlaktla Indian Community), Eskimo, or Aleut blood, or a combination thereof. The
term includes, in the absence of proof of a minimum blood quantum, any citizen who
is regarded as an Alaska Native.

AlaskaNativeCorporation means any Regional Corporation, Village Corporation,
Urban Corporation, or Group Corporation organized under the laws of the State of
Alaska in accordance with the Alaska Native Claims Settlement Act, as amended (43
U.S.C. 1601, et seq.

Indian tribe means any Indian tribe, band, nation, or other organized group or
community of Indians, including any Alaska Native Corporation, as defined in this
section, which is recognized as eligible for the special programs and services provided
by the United States to Indians because of their status as Indians, or is recognized as
such by the State in which such tribe, bank, nation, group, or community resides. See,
definition of "tribally-owned concern."
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