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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Time Warner Telecommunications, )
Inc. , )

)
Petitioner, )

)
v. )

)
Federal Communications commission )
and the United States of America, )

)
Respondents. )

-----------------)

Case No. 94-1299

PETITIONER'S STATEMENT OF ISSUES TO BE RAISED

This case involves review of an order of the Federal

communications commission ("FCC") pertaining to the

implementation of rules establishing broadband personal

communications services ("PCS") and the award of three pioneer's

preferences for the provision of such services. Specifically,

Petitioner Time Warner Telecommunications, Inc. ("Time Warner")

seeks review of the Third Report and Order, In the Matter of

Amendment of the Commission's Rules to Establish New Personal

communications Services in Gen. Docket 90-314, FCC 93-550,

RM-7140, RM-7175, RM-7618, PP-6 through PP-10, PP-12, PP-13,

PP-15 through PP-20, PP-26, PP-27, PP-41 through PP-52, PP-54

through PP-68, PP-70, PP-72 through PP-78, 9 FCC Rcd 1337 (rel.

February 3, 1994) ("Third Report and Order") because certain

parts of that order are arbitrary, capricious, contrary to law,

and an abuse of agency discretion.



Time Warner contends that the Third Report and Order is

arbitrary and capricious because it improperly denied Time

Warner's request for a pioneer's preference, while granting

requests of three other parties. In denying Time Warner's

request, the FCC did not offer adequate reasons for

distinguishing between the requests that were granted and Time

Warner's request. Time Warner contends that, based on the

criteria the FCC considered in awarding pioneer's preferences,

the FCC should have granted Time Warner's request along with the

three requests that it did grant. The FCC's denial of Time

Warner's request was arbitrary, capricious, contrary to the FCC's

own criteria, and an abuse of the FCC's discretion.

Time Warner intends to address the above-stated issues in

full in briefs submitted in this action.

Respectfully submitted,

~F.-E~
~F. Feldstein
Richard Rubin
Jill Kleppe McClelland

FLEISCHMAN AND WALSH
1400 sixteenth Street, NW
suite 600
Washington, DC 20036
(202) 939-7900

Attorneys for Petitioner
Time Warner
Telecommunications, Inc.

Dated: May 11, 1994
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Time Warner Telecommunications, )
Inc. , )

)
Petitioner, )

)
v. )

)
Federal Communications Commission )
and the United States of America, )

)
Respondents. )

-----------------)

Case No. 94-1299

CERTIFICATE AS TO PARTIES, RULINGS AND RELATED CASES

Pursuant to this Court's Order of April 8, 1994 and Rule

28(a) (1) of the Rules of this Court, Petitioner Time Warner

Telecommunications, Inc. ("Time Warner") hereby submits this

certificate as to Parties, Rulings and Related Cases in the

above-styled action.

(A) Parties and Amici

Since this action is a direct review of an Order by the

Federal Communications Commission ("FCC") In a rUlemaking

proceeding, the parties who participated in the proceeding at the

FCC need not be listed here. See Rule 28(a) (1) (A) of the Rules

of this Court.

The parties before the Court in this case are:

Time Warner Telecommunications, Inc., Petitioner
Federal Communications Commission, Respondent
United States of America, Respondent
Cox Enterprises, Inc., Intervenor



(B) Rulings Under Review

Third Report and Order, In the Matter of Amendment of the

Commission's Rules to Establish New Personal Communications

Services in Gen. Docket 90-314, FCC 93-550, RM-7140, RM-7175,

RM-7618, PP-6 through PP-10, PP-12, PP-13, PP-15 through PP-20,

PP-26, PP-27, PP-41 through PP-52, PP-54 through PP-68, PP-70,

PP-72 through PP-78, 9 FCC Rcd 1337 (rel. February 3, 1994).

(C) Related Cases

The FCC Order on review here is also currently before this

Court in Pacific Bell, et al. v. Federal Communications

commission, Case No. 94-1148 and consolidated cases

(consolidation order filed April 6, 1994). A related FCC order,

First Report and Order, Review of the pioneer's Preference Rules

in ET Docket 93-266, FCC 93-551 (rel. January 28, 1994) ("First

Report and Order"), is also on review before this Court in Case

No. 94-1148 and consolidated cases. Time Warner, however, has

not sought review of the First Report and Order in this action.

Time Warner's April 19, 1994 Motion to Consolidate this

action with Case No. 94-1148 and consolidated cases is still

pending before this Court.
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Counsel is not aware of any other related case that is

pending before this or any other court.

Respectfully submitted,

~.((4t~
St~F. Feldstein
Richard Rubin
Jill Kleppe McClelland

FLEISCHMAN AND WALSH
1400 sixteenth Street, NW
suite 600
Washington, DC 20036
(202) 939-7900

Attorneys for Petitioner
Time Warner
Telecommunications, Inc.

Dated: May 11, 1994
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Time Warner Telecommunications, )
Inc. , )

)
Petitioner, )

)
v. )

)
Federal Communications commission )
and the united States of America, )

)
Respondents. )

-----------------)

Case No. 94-1299

STATEMENT REGARDING PREPARATION OF APPENDIX

The undersigned, counsel of record for Petitioner Time

Warner Telecommunications, Inc. ("Time Warner"), hereby notifies

the Court that Time Warner intends to utilize a deferred appendix

pursuant to Rule 30(c) of the Federal Rules of Appellate

Procedure.

Respectfully submitted,

~FM~-O__
~F. Feldstein

Richard Rubin
Jill Kleppe McClelland

FLEISCHMAN AND WALSH
1400 Sixteenth Street, NW
suite 600
Washington, DC 20036
(202) 939-7900

Attorneys for Petitioner
Time Warner
Telecommunications, Inc.

Dated: May 11, 1994
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CERTIFICATE OF SERVICE

I, Jill Kleppe McClelland, hereby certify that true and

correct copies of the foregoing Docketing statement; statement of

Issues to be Raised; certificate as to Parties, RUlings and

Related Cases; and statement Regarding Preparation of Appendix

were sent this 11th day of May, 1994, via united states first

class mail, postage prepaid, to the following:

* Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, NW, Room 222
Washington, DC 20554

* John E. Ingle, Esq.
James M. Carr, Esq.
Office of the General Counsel
Federal Communications commission
1919 M Street, NW
Washington, DC 20554

Robert B. Nicholson, Esq.
Robert J. Wiggers, Esq.
Department of Justice
Appellate section -- Room 3224
10th Street & Pennsylvania Avenue, NW
Washington, DC 20530

Gary M. Epstein
Maureen E. Mahoney
James H. Barker
Latham & Watkins
suite 1300
1001 Pennsylvania Ave., N.W.
Washington, D.C. 20004

James P. Tuthill
Margaret deB. Brown
Jeffrey B. Thomas
140 New Montgomery st.
Rm. 1522-A
San Francisco, CA 94105

James L. Wurtz
1275 Pennsylvania Ave., N.W.
Washington, D.C. 20004



Michael K. Kellogg
Jeffrey A. Lamken
Kellogg, Huber & Hansen
1301 K st., N.W.
suite 305 East
Washington, D.C. 20005

stephen G. Kraskin
Sylvia L. Lessee
Caressa D. Bennet
Charles D. Cosson
Kraskin & Associates
2120 L st., N.W., suite 810
Washington, D.C. 20037

Harold Mordkofsky
Blooston Mordkofsky, Jackson & Dickens
2120 L st., N.W., suite 300
Washington, D.C. 20037

Jeffrey Blumenfeld
Glenn B. Manishin
Blumenfeld & Cohen
1615 M st., N.W., suite 700
Washington, D.C. 20036

George H. Shapiro
Arent, Fox, Kintner, Plotkin & Kahn
1050 Connecticut Ave., N.W.
Washington, D.C. 20036

Charles D. Ferris
James A. Kirkland
Kecia Boney
Mintz, Levin, Cohn, Ferris, Glovsky & Popeo, P.C.
701 Pennsylvania Ave., N.W.
suite 900
Washington, D.C. 20004

Albert H. Kramer
David B. Jeppsen
Keck, Mahin & Cate
1201 New York Avenue
Penthouse suite
Washington, D.C. 20005

Werner K. Hartenberger
Timothy J. O'Rourke
Laura H. Phillips
Dow, Lohnes & Albertson
1255 23rd street, N.W.
Washington, D.C. 20037



Mark J. Tauber
Emilio W. cividanes
Mark J. O'Connor
Piper & Marbury
1200 19th street, N.W.
7th Floor
Washington, D.C. 20036

R. Michael Senkowski
Daniel E. Troy
Wiley, Rein & Fielding
1776 K street, N.W.
Washington, D.C. 20006

E. Edward Bruce
Robert A. Long, Jr.
Ellen P. Goodman
Covington & Burling
1201 Pennsylvania Ave., N.W.
P.O. Box 7566
Washington, D.C. 20044

~ t:.'-ntL~
J 1 Kleppe McClelland

* By Hand Delivery

DN: 248


