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The Coalition for Equity in Licensing (the "Coalition") 1/,

by its attorneys, hereby supplements its comments in this

consideration, all of which lend further support to the Coalition's

argument that it would be neither proper nor equitable to subject

.11 The Coalition is an unincorporated association composed solely
of applicants having pending before the Commission cellular
applications, either for Rural Service Areas ( f1 RSAs") or for
unserved areas. Its membership is a matter of record, having
been provided to the Commission in conjunction with comments
previously filed in this proceeding.

1/ Each of these involves developments that have transpired since
the filing date for comments and reply comments in this
proceeding. Thus, good cause exists for this supplemental
filing.

11 As the Coalition has previously advised the Commission, the
core problem that would be present were the Commission to
apply auctions to pre-July 26, 1993 applications, including
RSA applications filed nearly six years earlier, is that which
is generally present in cases of retroactive applications of
new laws and rules: fundamental inequi ty . The Supreme Court,
in Bowen v. Georgetown University Hospital, 488 U.S. 204
(1988), effectively created a presumption against retroactive
rulemaking. See 1 K. Davis & R. Pierce Administrative Law
Treatise § 6.6 at 257-60 (3d ed. 1994). The fact that the law
so clearly disfavors retroactive rules, ~ Bowen, 488 U.S. at
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Therefore, the Commission should not change at this late date the

Had

There, the Commission

"parties have expended not inconsiderable resources .

pioneer's preferences have been awarded.

"rules of the game" (from lottery to auction) governing cellular

Commission act with the same concern for equity in this proceeding

the rules been different, these applicants might have structured

their requests differently." Id ..if Consistency requires that the

applications filed before July 26, 1993.

competitive bidding rules retroactively to cases where tentative

as it did with respect to the pioneer's preference rules.

rules to pending proceedings in which Tentative Decisions have been

concluded that" it would be inequitable to apply any changes in our

issued." First Report and Order in ET Docket No. 93-266, 9 FCC Rcd

60S, 610 (1994). Most significantly, the Commission reasoned that

the Commission's decision in ET Docket No. 93-266 not to apply

The Coalition urges the Commission to act in accordance with

2f( .. . continued)
208, should itself cause the Commission not to apply auction
rules retroactively to mutually exclusive cellular
applications filed before July 26, 1993. Recent Supreme Court
cases serve only to bolster this position. See,~,

Landgraf v. U.S.I. Film Products, 114 S.Ct. 1483 (1994) and
and Rivers v. Roadway Express, Inc., 114 S.Ct. 1510 (1994) .

.if The Commission had previously decided that it would be
inequitable to apply competitive bidding rules to pioneer's
preferences awarded for narrowband PCS services. See Notice
of Proposed Rulemaking in ET Docket No. 93-266, SFCC Rcd
7692, 7694-95 & n.19 (1993).



II

III

- 3 -

See Second Report and

where the Coalition made
would demonstrate that

the Commission to better

See Coalition comments, at 11-17,
clear that a reasoned analysis
licensing by lottery would permit
attain Congressional goals.

Congressional concern over the problem of retroactivity led to

bidding for spectrum, pursuant to the Omnibus Budget Reconciliation

Act of 1993, 47 U.S.C. § 309(i) (1) (B) (the "Budget Act"), only

The Commission has recognized that it may employ competitive

most likely to achieve the goals set forth in the Budget Act, i.e.,

after assessing whether auctions constitute the licensing mechanism

the case with respect to the mutually exclusive cellular applica-

avoiding excessive concentrations of licensees, and (b) to develop

Order in PP Docket No. 93-253, 75 RR 2d 1, 17 (1994). Such is not

and deploy rapidly new technologies and services. Only where the

Budget Act left comparative hearings as the "sole alternative" have

auctions been deemed to be appropriate.

tions filed before July 23, 1993, because the Congress has

(a) to promote economic opportunity and competition by, inter alia,

specifically left open the option of licensing via lotteries, 47

U.S.C. § 309(i). In such instances, the Commission must consider

whether lotteries are a more viable licensing alternative and, if

so, may not use auctions. For reasons previously presented to the

Commission, the Coalition submits that lotteries present a far more

viable means of attaining Congressional goals.~/

the enactment of the special rule permitting the Commission to use
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lotteries to select among the competing applications filed before

July 26, 1993. Senator Hollings recently confirmed that one of the

reasons for the rule was "concern that a retroactive application of

auction rules would be inequitable to applicants who filed before

the date the Budget Act was enacted. ,,~/ He made it clear that

lotteries could be used to select among competing applications

filed before July 26, 1993.2/

IV

The new disclosure rule applicable to all voluntary transfers

or assignments of cellular licenses acquired by lotteries, ~

47 C.F.R. § 22.39(d), became effective on May 26, 1994. See First

Report and Order in PP Docket No. 93-253, 74 RR 2d 700, 702 (1994).

The new rule provides an additional protection against unjust

enrichment from cellular lotteries. With that new safeguard in

place, the Commission can exercise its discretion to lottery the

relatively few remaining pre-Budget Act cellular applications

without substantial fear of unjust enrichment.

~/ 140 Congo Rec. S3667 (daily ed. Mar. 24, 1994). A copy of the
statement of Senator Hollings is attached hereto.

2/ See id.
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The Coali tion respectfully requests that the Commission accept

and consider these supplemental points and authori ties, and that it

protect long-pending cellular applicants from the prejudice that

will result from the retroactive application of the new auction

rules.

JIIII'£".".s:.\,l)#.J./LY IN LICENSING

Its Attorney

Lukas, McGowan, Nace
& Gutierrez, Chartered

1819 H Street, N. W.
Seventh Floor
Washington, D. C. 20006
(202) 857-3500

June 2, 1994
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MORNING BUSINESS
Mr. CONRAD. Kr. Prea1dent. I uk

anan1moua conaent tlla.t we now hAve &
period ormorn1ng buaiDesa.

The PRESIDING OFi'ICEB. WIthout
objection. it 1& so ordered.

CONGRESSIONAL RECORD-SENATEMarch 2~ 1994
and the House of Repreaenta.tive& for
their contiDued bipartisan 8QPPGl"t for
this important program.

Di.scretl0DS.r7 procrams Ila,'" come
under a gn,at deal or Jlree8Ul'& iD the
past few years &Dd t~ continue to do
so thiS' year as WlJ atrnggle to reduce
the budget c1efic1t.

I atrCUlg1y support etrarta to bring
down the deflc1t. But 1 also know tha.t
&n ounce OIl preftJltton 18 indeed worth
& pound or cure. &Dd that f'DlJ ftmdiD&'
for WTC is' an important part of' eon
trollto&' llealth care costs and the de1'l
cit.

The Rouse and senate ~dget- C0m
mittees recognize the wisdom of that
saying and have made & point of in
crea.atng 1\1nd1I1g tor MC 8veu iD this
time of c11aeret1onary cutback&.

I &PPla.Ud t1le1r 'iTisiOD aDd t1:Ieir cour
age 1D 1Dclud.ing tha Pr-.1dent's iUll
WIC request. in tha ~enr'.~t re:eo
lutton, anel I hope to work cl.o~ 'Witb
my fellow aPllftlpr1ators to proVide this
level of WIC !undina-.

Mr. SASSER.. Mr. Pre&id&Di,. I abare
the distinguished cha1rman of the Agri
culture Committee's enth1Udaam for
the WIC Program. I would point oat
that th& budget re801uUon .. resaorted
by the Budpt Comm1~ incladed S3-8
billion for this ];ll'OflTaIn. an 11 pes"Clmt
increase over last years levelS'. This
level of tImd1nlr would keep tlUa pr0
gram on track for f'Illl tuDdfng in tI8CII1
ye&r 1996. SeD&tar BoXD.'a ameDdment
that we adopted~ &deled SlOO
million.~ the tota.l level of
func:U.ng- SO S3.'J bill1QD or 14 percent
over last ;year'. level.

WIC, which baa now been tn ntateDce
for 20 years. ia certainly 0118 of tile
most aucceeafnl of &11 Federal pm
grams. Providing nutrit10ua toad &lid
Vital aerviCN to u-r1ak lo..-1Dcozne
women and children invests DOt only in
tr.eir future. but &lao reduces the p0.
tential for costly health problemL

I commend my colleague frOm Ver
mont for his strong' leaderah1P on tlIe
WIC Program and. child !ll1trit1on in
general.

Oi' coamJa the~ baa no- bind- doe& not lIl&ke'road eQODOII'tC MII8e to
iDg effect. but I feel the iuue merits.. DeP flmding USUHS. UId 1 will worit
nJ611OD8ll. \0 C1&UIe tIl~ tbe PreIIldent.'s prori

Put most clearly. Hr. P1"elffleDt. lion pbaa1Dg down the Pentagon's~
USUHS i8 DOt as cost efreetb'e as alter-- leal school is iDCluded in the 199& btlldg-
natiTe sources ofmfl1tar,v phys1cfans et..

The Department of De!eDae obta.ins Mr. DOMENlCL Mr. Pre6ident. I uk
almost &11 of their ~cia.D& O:om UDaDimOU» conaent. that. I be permitted
three lDureea---.bout. 'iCl percent \0 prooeed. for liP to~m1nutea && if in
through the medical 8Cbplarabip~ morning busin8lla..
arama. aboat 20 pereent' from .~ The PRESIDING OFFICER. Without
daDa who volunteer dlJ'ec:t1y, and objection. It.1& 110 ordered.
about 10 percent ttom,USUHs. oran of (The remarks of Mr. DoMENICI per
thoM SOm"ce6, though. VStmS 1a tb;e tain1Jlg to the intzo4uctilm of senate
feast cost. effective. JoiDt. Reaalu~oa 1'1& are located 1n to-

Mr. Preaident, this. i& JI.ot. cmIy tile dQ"s RECORD UDoder "St&temeJ:da OD In
COIIoCluaion of the nonpi.rt1aa.n~·traduced. B1l1a and Jo.iDt. Reaolu.tions....)
aiODal Budget Office &I1d tD& Of!loe of 1I4r. CONRAD. I note the &baeIloC& of a
!lIaDagemeDt and BDdpt, it ia the flDd- quorum.
1ng or the DepartmeD~or Defense. the The PRESIDING OFFICER.' The
agency that runs USUHS. clark will caJl t.he rolL.

RespontUng to aJ1 Inspeetor <1eDersl"s T1le leit1aIa.t1ve clerk proceeded to
review or USUBS. tbe Secretary or De- c:aIl tlle roll.
feDS&-in May or 19~ directed tha-Aa- Kk. CmmAD. Mr. President. I aak.
aistaDt. Secretary of nerenae J,lrCJI'rlWIl l1Danfmous consent. tbat. t.ha oMer for
&D&l,ysia &lldr evaluatiem-m OIlacloct... the quorumcaII be rescinded ..
,ltUd7ofUSUHS. Th&tRu&b'!01USd uw. The PRESIDING Oh'FlCER. Without
the acquisition coa16 of'tJSUHS.tra1lled objection. it:l8 so ordered..
pbysicfana are much !J:fgber tIam the
costa or &CQ:a.1rfng physic1aDa O:om &DY
other SOllr1:e. more tAaD four t.tmea aa
higll·

The Congressional BQdee~ O1!lce
ftDd1Dp were even won-. neiUltr• ..-of
1991, tlIat at $562.000 per)llll'llGD tJ81lB8
waa Chem~ expeDatge aou.rce or pby
sicia.ns for the mil1ta.ry, II"J'ricl!Dtr~.

IIicfarm at more tban 5 t1mes the
Ull.lXX) per penon troni. the mmtuy'B. i'EDBRAL COMMUNICATIONS OOM-
medfca.t sc.hoIarship program. &Del DIOI'e MJSSION AUcrIONS POR SPEC-
t!wl 1A timee the eG& of oN;einmg TRUM LICENSES
IlhYs1c1an volunteers. Mr. HOLLINGS. Mr. President. Iaat.

Of CCU1'8e. acqu1s1ticm UpeD88IJ are amnmer under the Budget. Beconcfii
DO~ the only cost- of a ~eiaD tc) the atian Act of 199:f. COngrellS revised the
military. Sala.r1es and retirement beJ:leo. U1dgmnent process b:r which th8 Fed
ftta mAke up a substantIaI portion. of eral Commtm1cattODS Comm1aa1on
the total coat. Here agaiD. tJSUBS.. awa.rds licenses. fD particw&r. section
trained phyaic1a.Da tend to be more ex- 1II02(E){2) of title VI creates & special
Il6D&ive. rule wh1ch provides tbat the Comzn1a.

In !act,. bec&aM of their higber Nten- sion may DOt tssue a l1eeDSe by lottery
tion ratee, average B&1art. and pen- atter the date of enactment anlellS one
nODS are !IO mach higher fOr USORS· or more applications for BUell l1ceDSe8
tr&tned physfcfana that the Depart- Weft &eeepted fOr filiD&" by thtr ft:C be
ment ofDefense found that even 1tthQ fbre July 26. 1993. Th1J8. under the legis--

PRO\'JSIOlf TO TERMINATI: nm tlNIFOBKED couId &CQU1re & USUHS-tl"a.iDe4 ~ai- lation. thft FCC may tIM a lotterY' to
SERVICES UNlVERSlT!' orT!m BEALT!r llCIENa:B c1a.n for free. 1Dstee.d of~ S6G,00Q.... award any l1cenself 1fceDse for which an

Mr. FEINGOLD. Mr. Pres1dent. the tJmated b7 the CODITeeatoD&1 Budpt. appltca.t1oD"&8 med prior to Jalr 26,
Budget Committee 18 to be congratu- OOlce. USUHS would still be the moat 1993.
la.ted for their excellent work. and In apeD81ve source for milltary pltylJi- While not every &uthor1Za.tfon for
particular for cODt1nufng the cr!ticaI daDB. which appllcatfoDS' were filed before
work to reduce our defictt by requtrillg , The bottom line i8. &8 the Depart- July 26, 1993 must be awarded by lot
an additional S26 bilI!OD fD cats over ment ot Defense noted'In ita own atudJ'. tery, the conferees "speclftcal1y pro
the next 5 years. It is vital tha.t we con- "the Un1!ormed Serv1cea Un1vVl1~ or vided the Commi88ion with the oppor
t1nue to make headw&y tn th1a. area, the Health Sc1encea ia & ailfDifJ,C&A~ tunity to award UceD88lJ applied for be
and baild on the detlcit reduction work more ezpensive provider of J)hn1c1&Da fore that dAte bJ' lotter.Y for .. Dumber
begun by President Clinton tn h1s .Ia.nd- to the Department of Detenae" thaD of reaaoD&. AmoD8' tbem W8B the eon-
I.:.2rk deftctt red1Jctfon. program. any other source. CenJ tllat • retroacthoe' applfcatfon of

Though their overall ef!ort ts to be It will take ttme- to phase clown a.uctfotl raies would be inequitable to
apPla.uded. Mr. President, I take excep- USUHS operatlona, and we will not r&- applicants rio nle«"betore the da.te the
tlon to some l&ng'11age included in the altze full savings ant1l1t fa closed.. But ' Budeet Act. waa euacted. Thua.. under
committee's report &Ccompa,nying the . even aa we stArt that. Pl"oC8aa. the Con- the legislation, the FCC mas aae a lot
concurrent resolution on the budget. In gres&onaJ Budget O!CWe es,tmate& th&t tery w awud any liceme for which an
particular. the report language sup- we can save Sl90 million over the Dut &ppllcation W8& tiled prior to-July 26,
;;orting the continued funding of the 5 years.. 1993.
t"ni!onned ServiceS' UDivers1t;v of the Mr. President. With tbEt overall Jll88fCA MATHEW'S' WURtlfGTOlf POST
Health ScienceS' [USUHSl ia inCOlldist- d.ownsizing of our foree structure, &114 mrroJUAL
ent With the overall intent of this reso- the eontinued pres8ure pat on the en- Mr. HOLLINGS. Mr. Prestdent. an
:Utlon. tire Federal budget. by our deficit. it editor1.al by Jessica. Mathews, entitled


