
1

2

3

(Ordover Deposition, p. 174, lines 9-14)

Two additional points need to be made in this regard.

40. First, it would be dangerous to conclude from a failure

4 of the Reagan/Bush Administrations to challenge a particular

5 action under the anti-trust laws that the action would not have

6 been found in violation of the laws had it been challenged. Many

7 practices and mergers that previous administrations had

8 successfully challenged were allowed to go forward under the

9 Reagan/Bush Administrations. Indeed, Professor Walter Adams,

10 former President of Michigan State University and a well-known

11 expert on anti-trust matters, and Professor James Brock have

12 described this approach to anti-trust as "the euthanasia of

13 antitrust" (California Law Review, October 1986) .
,

14 41. The PAC-10/Big-10 and CFA contracts look rather

15 similar. The most obvious difference between them is that .the

16 one envelops 65 schools, the other only 10. Now it is rather

17 intuitive that a cartel agreement joining 65 of 107 sellers is

18 likely to be more damaging'to-ccrmpetitiGn than one joining 10 or

19 even 21 (PAC-I0 and Big-l0). But this does not imply that the
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one involving 10 (or 21) has no harmful effects and is not an

anti-trust violation, particularly for a product that has

significant geographically related product differentiation

attributes, and the cartel agreement is among sellers in a

particular geographic region.

42. Let me give an analogy. Suppose there were still 107

independent breweries in the United States. Some were national

(like Budweiser), others regional or local (OlYmpia and Lone

Star). Beer drinkers have their favorites, and get more pleasure

23
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1 from drinking a bottle of their favorite beer than that .of

2 another brand. A cartel forms among 10 west coast brewers that

3 includes Olympia. The price of these beers rises. Those beer

4 drinkers for whom Olympia is their favorite brand will be harmed

5 by this cartel arrangement. Even if the price of Budweiser in

6 the west did not change (it quite likely might go up, too,

7 however), a "fan" of Olympia who was driven to switch to
,

8 Budweiser would be harmed by the cartel, because he would get

9 less consumers! surplus from consuming Budweiser than he was

10 getting from Olympia. My guess is that there is a bigger utility

11 loss to a fan of FSU if he is forced to watch Michigan/Iowa

12 rather than a FSU game, than for a fan of Olympia who is forced

13 to consume another brand of beer. I would assume that the courts

14 would find an agreement to fix prices among 10 west coast

15 breweries in violation of Section I, even if there remaineq 97

16 breweries in the nation that were not a party to this agreement.

17 This same reasoning condemns the PAC-10/Big-10 contract with ABC,

18 and PTN/ESPN contraet.

43. Professor Ordover concluded (~ 23) that even with the
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time period exclusivity clause in the PAC-10/Big-10 and CFA

contracts, there was a II r easonable mix of games ll on television,

and that lithe supply (or output) of televised college football

had [thus not] been appreciably restrained relative to the total

viewing public's preferences regarding sports and other types of

programming ll
• The defendant's lawyers make the same point. In

their judgment there are enough football games and other programs

on television even with the restriction inherent in the PAC-

10/Big-10/ABC and PTN/ESPN contracts, and more football games are

24



1 not needed. This argument ignores viewer preference. As

2 previously pointed out, because of significant geographic

3 differentiation one game or several games are not necessarily

4 perfect and may not even be close substitutes for the games some

5 viewers want to see. 8

6 44. Defendant's judgment strikes me as highly subjective

7 and difficult to defend. When I take my son to buy athletic

8 shoes, I am amazed by the range of styles and prices that are

9 available. Where are the Converse shoes in either black or white

10 for under $10? My subjective "judgment is that there are far too

11 many varieties of athletic shoes on the market. But my objective

12 judgment as an economist tells me not to trust my subjective

13 evaluation of the nuances of difference between types of athletic

14 shoes that the market supplies, but rather to trust that the

15 market has better judgment on this matter than I.

16 45. Consider one more analogy. A fan of Madonna goes to a

17 music store to buy her latest CD. The manufacturers of other

18 artists have formed.a c~rtel, hQwev~r, and induced this and all

19 other music shops in the area not to carry Madonna's CDs. The

20

21

22

23

24

25

sales clerk tells the Madonna fan not to worry, for there are

plenty of other CDs in the shop. She can buy the latest Billy

Joel CD, the latest CD by the Los Angeles Symphony, and so on.

Now if the customer just wants to listen to some music on a

Saturday afternoon, a CD by Billy Joel or the L.A. Symphony may

8 In the m:M decision the Supreme Court found that "perhaps
26 the most significant" point in favor of striking the NCAA's

horizontal restraints is the "importance of consumer
27 p eference in setting the price and output" of the televised
28 college football games. 104 S.Ct. 2948.
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1 be fine. But if she really is a Madonna fan they will be poor

2 substitutes, and she will suffer a significant welfare loss by

3 not being able to buy the CD that she most prefers.

4 46. Unquestionably, FSU fans, OSU fans, Stanford fans, and

5 other college fans feel just as strongly about watching their

6 team as a Madonna fan is about listening to Madonna. A Notre

7 Dame/Michigan game is not a close substitute for a FSU/OSU game

8 for a real FSU or OSU fan, much less a televised water polo match

9 or Julia Child. Plaintiff has presented data, upon which I have

10 relied, indicating that when KMPH televised Fresno State games,

11 the games captured a large fraction of the television audience in

12 KMPH's broadcasting area. On these occasions there were other

13 football games to watch, as well as all of the other programs on

14 television on a Saturday afternoon. That a large fraction of

15 people watching television in the San Joaquin Valley chose to

16 watch the FSU game over all of the other options tells me that a

17 large fraction of potential television viewers in this area

18 experience a welfare los-s"whenever an PSU game does not get

19 televised that could have been.

20 47. Taking into account network television, independent

25

21 television stations, satellite stations and cable, it is probably

22 possible to broadcast live everyone of the 50 or so Division I-A

23 games that take place each week. How many of these should be

24 broadcast? Five? Ten? Twenty? All? I have no idea, nor do I

think this is a question that should be left to an economist to

26

27

28
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decide. Most economists would suggest that the market (i.e.,

unregulated and uncartelized competition) should decide. If the

demand to watch a game in a particular area, region, or across

26
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1 the entire nat10n is Buffic,i.ent.ly great to a110\l1 a station or a

2 network of staU.one t:o sell. enough adV'ertisjng to be able to

3 broadcast the game, why should the peoplo who wovld watch it be

4 denieo that possibility? The argument that the broadcasting of

5 this game will reduce viewership of other games, and thus the

6 revenue other st~tions and u~iversitie~ can aarn from

7 broaacasting their g~mes is the standard cartel argumentl ~nd is

8 compelling only to its members. Given the obvious pecuniary,.
9 interest that ABC, PTN and ESPN and the PAC-IO have in

~o re~tricting viewerG to watch the PAC~10's games on ABC or ESPN, I

11 do not think thet.t the decision fer the west· coaBt regi<m as to

12 Which football games are televised should be Jeft to ABC, PTN,

13 RSPN and the PAC-IO or Big-lO in oonsort to decide. In the

14 absence of compelling object~ve evidence that the market would

15 get the answer wrong in this instance~ I would go along with it.

1.6 48. Each and every of the foregoing facts ~re known to me

:17 of my own peraonal knowJ~dge E'!XCept ilS stated based on

18 tnformption and belief. Further, I could and would competently

~9 testify to each of the foregoing facts if called as a witness

herein.

21

22

24

27

28

I declare under penalty of perjury under the laws of

Maryland :ind celifp:cnia this IJ.th day of f'ebn.\ttry, 1994/ in

~R fi>Jt,. _~ , Maryland, thaL the foregoing is true and

correct and i.f called as a wi.tness I could and would 80 t.estify.

27
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QUESTIO~S ~"D ANSloi""ERS ON !HE
NATIONAL FOOTBALL TELEVISION PLAN

(

(

A

Prepared by the NCAA Division I-A
Football Television Planning Subco~ittee

It is expected that the cu~rent injunction ~ill be modified consistent
vith the appellate courts' decision to permit the me~ber institutions
to have the NCAA administer their 1984 Plan. It ~ill be important
to have a Plan in place•. Also. the members of Division I may ~ant to
adopt certain television principles to become effective even if no
Plan is ultimately pursueQ.

2. Q -- Will the National Football Television Plan affect the football teleVi
sion of members after 19841

A -- No. It applies to the 1984 football season only.

3. Q -- Why is the ~ord "National" used rather than "NCAA" in referring to the
Series or the Football Television Plan?

A -- This is to make it clear that this new Plan is entirely different ~d
should not be confused with previous NCAA Football Plans.

4. Q What is the role of the NCAA in this ~ational Football Television Plan?

l

A The NCAA viII certify the "qualified organizations." and ad::.inister
those other por~ions_ of. th_e_N~tional Plan requiring national adminis
tration.

5. Q -- ~~at control viII the NCAA have over Division I-A members' football
television?

A -- If the proposed Plan is adopted. control. in the sense it has been
used in past television plans. will no longer exist. Telecasts vill
be arranged directly be~een the carriers anc the members of Division
I-A who elect to participate in the National Series and vho thereby
agree not to televise against the national games selected by the net
works during the National Series time period.

6. Q -- Why has the time of presentation been reduced to only three and
half hours rather than seven hours when arguably the seven-hour
sentation might generate more dollars for the institutions7

one
pre-

20021
A It is the consensus of legal opinions available to the NCAA that a

greater period than three and one-half hours would unreasonably re
strict the teleVising of games and vould therefore be illegal.
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7. Q -- May the NCAA place limita~ions on any ti~e period other than the Na
tiortal Series t~e period?

A - No.

8. Q -- Does the t~ree and one-baAf hour time period preclude any ne~ork,

cable syste~ C~ group of stations that elects not to be cer~ified as
a qualified carrier fro~ televising during the National Series time
period?

A -- 1\0, so 10:1.8 as the telec\as~does not involve an ir.sti~ution 'Which has
agreed ~o partici?ate in the National Series.

9. Q -- If the National Football Television Plan is not impl~ented by July 17
(the t~e specified i~ Ar:icle 4 of the Plan), would it be perm~ssible

fer mem~ers of Division I-A to voluntarily proceed on their o~~ and
adhere to the principles set forth in the National Plan?

A Yes. T~e ~C_~~ is nOthi~g more than its mecbers acting in concert. The
court's injunction clearly indica~ed that NC~~ members are free to con-

( trel the television of their respective g~es. It 'Would see:, there
fore, that a reasonable n~ber 0: ~embers electing :0 adhere to the
principles set forth in the National Foo:ball Television Plan coule
agree upon this Plan for the~se1ves\and oeter=ine t~eir o~u ad=~~is

tration apart from that of the NCAA.

~O.Q -- ~nen maya member insti:~tion televise its ga~es ~nder the proposed
Plan?

.
.:"'. An ir.stitution may televise its g~es at any time it elects to do so;

ho'Wever, those me~bers 'Who volu~tarily agree to pa~ticipate in the
~atio~al Series Plan ~us: also agree not to ?ar~ici?ate in a teleVi
sion game that conflicts or overlaps with Natio~al Series telecasts
during the three and one-half hour time period.

11. Q -- Y~y institutions alter the dates and ti~es of. :heir games to acco~o

date a carrier?

A -- Yes, if their game opponents agree.

, ...
Q ~~~~ ~ill the television com:i:tee set the time period reserved for

the qualified organizations for each date for the National Series?

By August 1, 1984.
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13. Q l\Thy that date?

A So that each institution and confere~ce ~i11 kno~ by August 1 the
times they may use for other telecasts and cablecasts.

14. Q -- When ~ill participating institutions kno~ the games that have been
selected by the qualified carriers?

A -- The committee viII require' each carrieres) to identify the games that
it has selected for the first four dates and any special dates by
August 7, 1984. The balance of the schedule vould be selected at the

(0 discretion of the carrier ~ith the consent of the participating in
stitutions and announced not less tha~ three ~eeks in advance of the
exposure date.

15. Q -- If a single qualified carrier desires to televise t~o national expo
sures on the same date, is this permissible?

A -- Yes. One exposure coulc be ~ithin the ~ational Series tine period and
the other could be scheduled at any ot~er t~e.

16. Q -- Ho~ ~ill the tiDe periods be arrangec on the ~o Saturdays vhe~ the
professional baseball ch~pionship ga=es ~~1' be televised?

A -- The time period ~ill alternate in competition ~ith the baseball cHam
pionship!i.

17. Q 'l-.1by doesn't the NCAA negotiate a mini=t=. rights fee fo:, each game?

A The courts have said that such a procedure cor.stitutes price fixing
and is illegal under the anti-trust 1a....'s.

18. Q -- Will the NCk~ be involved in any ~ay in the determination of game
rights fees?

A -- No.

19. Q -- Why does not the National Series Plan guarantee a fixed participation
payment for institutions?

A -- It is not realistic for any plan to gua~antee a fixed p2)-ment for par
ticipants because the financial value for all packages is unkno~~.

Each game is negotiated individually ~ith the institutions on a game
by-game basis through the course of the season.

200211
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20. Q -- Which participating members viII be eligible to share in t~e ?assover
revenue provided for in the proposed ~a:ional Football Television Plan?

A -- All institutiens which volc=.tarily agree to participate in the 1984
Plan ~hich do not have at least one game televised as a National Series
game.

. ....

21. Q -- ~y an institution sign a contract vith any ne~ork or syndicator or
only ~ith a "qualified organization lt as so identified in the National
Football Television Plan?

,

A ~_. institution ma~ award its rights to anyone fer any nu~ber of g~es.

Those institutio~s which voluntarily agreed to ?articipa:e in the Na
tional Series, however, only agree to participate in any telecast offered
by a certified carrier during the three and one-hal: hour t~e period.
If it negotiates ~~th a certified carrier outside the National Series
and the carrier indicates to to the institu:ion that it is counting
the game to meet its ~in~um exposure requiremen:s, the gaoe comes
under the ter=s of the ~a=ional Plan.

22. Q -- ~AY a member elect to par:icipate in the ~atior.al Football Television
Plan a=:er the 1984 season co~ences?

A -- Yes; ho~ever, if it ~s net selected to participa:e in the National
Series, its portion of the passover reven~e ~ill be prorated.

23. Q -- Can a me=ber institution elect to participate in the Kational Football
Television Plan and a;Lso ~aE;ici?ate_~n a Pla::. o::e::ed by the C'FA or
the FI?C (Coalition)? .

A -- Yes, as long as the institution aCloes by the Sa:io~a1 Football Tele
vision Plan's provision that it not partic~?a:e i~ anothe:: televised
gaoe during the National Series time perioc. (It is ass~ed other
plans and contracts viII include a similar policy.)

24. Q -- Is a game eligible for televising during the ~a:ional ~eries t~e

period if one institution is a participant 0: the ~atio=.a: :lan a~d

the other institution is not?

A -- Yes, if both teams agreed that it viII be a ~a:iona1 Series game.

25. Q -- Mav a qualified carrier bid on a game to be televised during the three
and one-half hour time period berween two.noopa::ticipating institutions
which have not signed the commitment form:

.. t f " .! , ...

A-= 1~';~ All games are eligible to the carrier.
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26. Q -- If a carrier requested tvo participating institutions to agree to
telev~se their game during the National Series and they d~cline (e.g.,
because they ca~~ot agree on price or to ~ithhold the ga=e for another
package); are those institutions still able to participate in the pass
over revenue available to Division I-A insritutions not appearing on
the National Series?

A -- Yes. The National Plan does' not require any institution to accept any
offer. The institutions, ho~ever. could participate in other televi
sion presentations offered that date •

. ,

27. Q -- Do the Standards of ?resentation set forth in Article 11 of the ~ation

a1 Plan apply to participants' games televised outside the National
Series by qualified carriers?

A -- No; ho~ever, institutions and their conferences may vant to i~?lement

the same standards for all games.

28. Q --~nder Article 2 of the National Football Television Plan, ~hat is meant
by the phrase "practically appropriate"?

A -- The carriers may determine that there are a~ insufficient nu=ber of
Division I-A members vhich elect to partici?a~e in the Plan.

29. Q -- ~ny is there a requirement tha~ the members execute a voluntary elec
tion fOr::l?

A -- So that t.he carri~rs.l~~.1if~e..d_ org.aniz~_tions) ~hich desire to acquire
games will have a prel~nary indication of institut.ions that ~il~ par
ticipate in the National Plan.

30. Q -- If a majority approves the National Football Television Plan, but only
minority elects to participate in it, ~hat happens to t.he ~ational Plan?

A -- If the minority participating in the National Plan are of such quality
to enable the carrier to televise a series of representative national
games. it ~ou1d be deemed practicable to implement the ~ational Foot
'bal1 Television Plan.

31. Q -- Be explicit concerning telecasting opportunities for
p~r!=ff~~:'ing institution (A) and a nonparticipating

A -- There are four possible situations.

a ga~e bet~een a
institution (E)?

If the game is played at institution A:

a) It may be televised on the National Series subject ro the provi
sions of this Plan if both institutions agree;
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PAPPAS TELECASTING, INC. a
California Corporation, and as
Public Trustee,

PRIME TICKET NETWORK, a
California Limited
Partnership, CVN, INC., a
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) .
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)
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13

12
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22

23

24

25 I, Harry J. Pappas, declare and state:

26 1. I am President and Owner of Pappas Telecasting,

27 Incorp?rated, licensee of KMPH-TV, Fresno-Visalia, California. I

28 have been a broadcast station licensee since September, 1964. I

CRIPE & GRAHAM
AIlomeys At Law

'436 N. Euclid Ave. IS
UPland. CA 91784
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1 Severino, I had a telephone conversation with Mr. Severino during

2 which I offered $25,000.00 for the waiver I had requested. Mr.

3 Severino said in words, substance or effect that he would not

4 negotiate, that he would not accept $25,000.00 or $50,000.00 or

5 even $100,000.00 for the waiver requested. He further indicated

6 that under no circumstances would he grant a waiver for the FSU

7 v. WSU and FSU v. OSU telecasts because the exclusive rights of
,

8 PTN to PAC-10 games were of vital importance in PTN1s efforts to

9 drive viewers to cable television and specifically PTN.

10 4. I am generally aware of the policy of and the importance

11 of exclusivity to Cap Cities/ABC, ABC Sports and ESPN. I did not

12 seek a waiver from them believing that to be a futile act.

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

CRIPE & GRAHAM
AIlomeys AI Law

126 N. Euclid Ave. '5

5. Based upon my many years of experience as a broadcaster,

including, without limitation, attendance at and participation in

seminars, meetings and board meetings sponsored by the NAB.at

which I, executives of the ABC television network, and

representatives of local ABC affiliates were in attendance, and

based upon numerous-conversat~onswith~cablecasters over many

years, I know that the Nielsen ratings are closely monitored by

broadcasters and cablecasters, including ABC, ESPN and PTN.

These ratings are monitored for the purposes of tracking

competition in the television market and as a result thereof,

defendants knew that FSU football games were carried live by

KMPH.

6. I am informed and believe and thereupon state that PTN

has recently acquired the assets of or merged with Sportschannel.

7. That each and every of the foregoing facts are know to

me of my own personal knowledge except where stated upon
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1 have developed, constructed, owned and operated numerous radio

2 and television stations during the last twenty-nine (29) years.

3 I have just concluded a four-year term as a member of the Board

4 of Directors of the National Association of Broadcasters ("NAB").

5 2. On or about September 3, 1991 via facsimile

22

6 transmission, I, on behalf of plaintiff, sent a memorandum to

7 John Severino, President of defendant PTN, and transmitted

8 therewith a letter dated August 29, 1991, mistakenly addressed to

9 Mr. Bob Thompson, an executive of Telecommunications, Inc.

10 (IITeI II ), whom I mistakenly believed was the owner of Prime Ticket

11 Network (IIPTN"). Via these communications, I requested of Mr.

12 Severino a waiver of any and all exclusivity windows or black-out

13 windows which would prevent the live telecast of the games

14 between FSU and WSU and FSU v. OSU. I pointed out in these

15 communications that neither of the two games were going to.be

16 carried by PTN over its network; that KMPH did not network the

17 distribution of the games; the games would be seen only by

18 viewers within the ADI 6C KMPH;-that KMPH had already sold the

19 advertising; the games had been promoted; and the KMPH audience

20 expected these telecasted games which traditionally had been made

21 available to them for free by KMPH. A true and correct copy of

the communications described above is attached hereto as Exhibit

23 IIAII and incorporated herein by reference.

24

25

26

27

28

::RIPE & GRAHAM
Attorneys AI Law

1'::; N Fudid Avp. #5

III

III

III

III
3. After sending the facsimile communication to John

2


