
r I:..t:l 11 • ':;1"1 ~"l-. ~ (1"'1'1 UJ.I:.. I r;..L ....n ",,-M;:],,"wu ~.~,- .--

. 1 68-69. Deny the al1eqations containe4 in paragraphs

2 68-69 for lack of knowledge or information sUfficien~ ~o form

:J a belief as to the truth thereof.

4 70. Admit tha~ plaintiff did net seek a waiver from

5 capcit:.ies or ABC Sports, deny that plaintiff had any basis for

6 believing such a request would have been futile, and deny the

7 remaining allegations contained in paragraph 70 for laCk of

8 knowledge of information sufficient to form a belief as to the

9 tru~h thereof.

10 71. Deny the allegations contained in paragraph 71

11 respeat~ng capcities and ABC Spor~s and ,deny the remaining

12 allegations of paragraph 71 for lack of knowledge or

13 information sufficient to form a belief as to the truth

14 thereof.

15 72. Refer to and incorporate by reference as t.hough

16 fullY s.1: forth herein paragraphs 1-71 of t:his Answer.

17 73-76. State that paragraphs 73-76 contain

18 conclusions of law and descriptive matter to ~hich defendants

19 are not required to plead; but if an answer is de~ed to be

20 required, deny the aliaqat.f;ns c:ontained in paragraphs 73-76--

21 as to capCities and ABC Spor'ts and deny the alleqations as to

22 other defendants for lack of knowledge or information

23 suffioient to form a belief a~ to the truth thereof.

24 77. Refer to and incorpora.te Ry referenc::e es though

25 fully SG~ forth herein paragraphS 1-76 of this Answer.

26 78. State that paraqraph 78 contains conolusions of

27 law and descriptive matter to which defendant.s are not.

28 - 13 -
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'.
1 required to pleaCl; but if an .answer is deemed to be required,

2 deny the al1eqations contained in paraqraph 18 as to C8peities

) and ABC sports and Cleny the allegations as to other defendants

4 for lack of knowledge or information sUfficient to form a

5 belief as to the truth thereof.

6 79. Refer eo cmd incorporate 3;)1' reference as 'though

1 fully set forth herein paragraphs 1-7B of this Answer.

S 80-83. state that paragraphS 80-83 contain

9 conclusions of law and descriptive matter to which defendants

10 are not required to plead; but if an answer is de~ed to be

11 r~qu1r~, deny the allegations contained in pa~aqrapbs 80-83

12 respecting capcit!es and ABC sports and dany the allegations

13 as to other defen4ants fo~ lack of knowledqe Qr information

14 sufficient to form a belief as to the truth thereof.

15 84. ~efer to and incorporate by reference as though

16 tully set forth herein paraqraphs 1-83 of this Ans~er.
,

17 85. state that paragraph 85 contains conclusions of

18 law and descriptive ma~ter to which defendants are no~

19 required to plead; but if an answer is de~ed to be require~,

20 deny the allesations- ~ont.ain~d in paragraph 85 as 'to CapCitier

21 and ABC sports and deny the allegations as to other defendants

22 for lack of knowledge or information SUfficient to form a

23 belief as to the truth thereof.

24 86. kefer to and incorporate by reference as thouqh

25 fully set forth herein paragraphs i-SS of this Answer.

26 87. state that paraqraph 87 contains conclusions at

27 law and descriptive matter to Which defendants are not

28 - 14 -
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4

5

7

B

9

10

11

12

:13

14

:15-

16

17

18

19

20

21

22

23

24

25

26

27

28

requireCS to plead; but if an answex' is deemed to be required,

deny the allegationa contained in paraqraph 87 as to Capcities

and ABC sports and deny the allegations as to other defendants

for lack of knewledqe or information sufficient to form a

belief as to the truth thereof.

8S. Refer to and incorporate by reference as thoug'h

fully se~ forth herein paragraphs 1-87 of this Answer.

89. state that paragraph 89 contains conclusions of

law and descriptive matter to which defendants are not

required to plead; but if an answer is dee~d to be required,
. .

deny the allegations contained in paragraph 89 as to Capcities

and ABC Sports and deny the alleqations as to ether defendants

for lack of knowledge or information SUfficient to form a

belief as to the truth. thereof to

90. Refer to and incorporate by reference as though

fully set forth harein paragraphs 1-89 of this Answer.
\

91-93. stat.e that paragraphs 91-93 contain

conclusions of law and descriptive ~atter to which defendant.s

are not required to plead; but if an answer is deemed to be

required, deny the ailegatic~s contalnedin paragraphs 9L-93

as to CapCities an~ ABC Sports and deny the allegations as to

other defendants for lack of knowledge or information

sufficient to form a belief as to the truth thereof.

94. Refer to and incorporate ~y reference as though

fully set forth therein paraqraphs.1-93 of ~is Answer.

95-96. state that paragraphS 95-96 contain

conclusions of law and descriptive ~atter to which defendants

- lS -



1 are not. required to plead, bu't if all answer is d.eemed 'te ]:)e

2 required, deny the alleqations contained in paragraphs 95-96

3 as to capCities and ABC sports and deny the a11eqa'tions as to

4 ether defendants for lack of knowledge or information

5 sUfficient to form a belief as to the truth thereof.

6 91. Deny each and every averment of t.he Complaint

7 not specifically a~itted herein.

8 98. state that plaintiff's prayer for relief

9 contains conclusions of law and descriptive matter to which

10 defendants are not required to plead; but if an answer is

11 deeme~ to be required, deny that plaintiff is entitled to the

12 relief specified~

13
AFFIRMATIVE DEFENSES

14

15

16

SECOND DEFENsE

99. Plaintiff fails to state a claim against

17 CapCities or ABC Sports upon which relief can be grant.ed..

18
THIRD DEFENSE

19

20

21

::a 2

23

100. Plaintiff has not been injured in its business

Qr property within the meaning of the Clayton Act.

FOORTit DEFENSE

101. If, and ~o the extent, plain~iff suffered any

24 injury, it was not injured by reason of anything forbidden in

2S the antitrust laws.

26

21

28 - 16 -



1

2

3

4

5

6

7

8

9

10

11

12

13

.14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

--.
l'.I.f:I'H DEFENSE

102. Plaintiff ha5 Guffered no direct,

nonspeeulative injury as a result of the putatively illeqal

conauct that fairly can be traced to the cha1lenged conduct,

and thus lacks standing to bring ~his action.

SIXTH DiEUaI

103. The aqreement entered into by Capcities and

ABC Sports with the Pac-I.O, reqardinq teleoas't riqht.s to

certain college football games, enhances efficiency and

co~~e~ition because, among other reasons, it increases the

quality, quantity, and value of the products that capcities

and ABC Sports provide to theix customers and others.

SEVENTH DEFENSE

104. The aqreuent entered into by CapCities and

ABC Spores with the Pac-10, regarding telecast-rights to

certain college football qames, does not restrict competition

because, among other reasons,.--it permi-ts the live nationwide

televising of every eolleqe football qame not televised by

Capcities and because there 1s an abundance of college

football on television most of which is not, and ~ill not be~ .

televised by capCities or ABC Sports.

EIGHTH DEFENSE

105. If, and to the extent, plaintiff failed to

mitiqate damages, any damages recoverable from capCities and

ABC Sports must be reduced.

- 17 -



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21.

22

23

24

25

26

27

28

'---'
NINTH DEFENSE

106. Plaintiff's claims are barred ~y the doctrine

of laches and/or the relevant &ta~u~es of 11mi~a~ions.

TEN'l'H DEFENSE

107. No enforceable con~rac~ was formed, and hO

consideration was offered ,or exchanged, between Fresno state

University and Oreqon state University or ~etween Fresno State

University and Washington State university.

ELEVENTH DEFENSE

lOS. The agreement entered into by CapCities and

ABC Sports with the Pac-10, reqardinq teleeas~s riqhts to

certain colleqe football qames, preexisted any agreement

between Fresno state University and oregon state University

an4 any agreement between Fresno state University and

Washinqton State University, and CapCities and ABC Sports ha~

the privilege to secure performance of their agreement with

the Pa.c:-10 to tha-excIus!on- of any ri1Jhtssubsequently

acquired by others.

TWELn'H DEFENSE

109. Plaintiff has unclean hands, and therefore is

not entitled to injunctive or other equitable relief.

THIRTEENTH DEFENSE

llO. The injunctive relief that plaintiff seeks

would not enhance competition, and therefore is not authorize4

by Federal or State antitrust laws.

- ~s -



1

3

4

S

6

7

8

$I

10

11:

12

13

14

15

16

17

18

19

20

21

22

23

24

25

25

27

28

',,-,'

FQURTEENTH DEFENSE

111. ~he injunctive relief thAt plaintiff 5eek5 i5

not. in 'the public interest., and therefore is not. authorized by'

law.

FIFTEENTH DEFENSE

112. plaintiff is not threatened with any future

loss or damage arising out of any illegal conduct, and

therefore is not entitled to injunctive relief •.

SIXTEENTH DEFENSE

113. This Cour~ is withcu~ sucjeet matter

jurisdiction over plaintiff's seventh and eighth claims for

relief.

SEYEN1E~TH OEPENSE

114. To the extent plaintiff's claims are founded

in equity, it is not entitlea to trial 'by jury.

RESERVA~ION OF~FIRMA~VE DEFENSES

115. capCities and ABC Sports hereby expressly

reserve, and do nat waive, the riqht to assert any and all

affirmat.ive defenses, at such time and to such ex~ent as

discovery and factual development may establish a basis

t.herefor.

- 19 -



'-
1 WHEREFORE. having fully answered plaintiff's

2 Complaint, defendants capCi~ies an~ ABC Sports respec~fully

3 pray that plaintiff take nothing by virtue thereot; that th~

4 same be dismissed with prejudice; that judgment 1;)e entered. in

5 favor of CapCities and ABC Sports on all oounts of plaintiff's

6 complaint; and that: capCities and ABe sports be awarded costs

Dated: March 30, 1993

,"

,
7 and reasonable attorneys' fees an4 such further and different

8 relief as the Oourt ~BY deem just.

9

10

11

12

1.3

15

16

17

18

19

20

DIETRICH:, GLASRUO , JONES
5250 Nort:h Palm Avenue
suite 402
Frasno, California 93704

A. Douglas Melamed
Randolph D. Moss

WILMER, ct1.l'LER & PICKERING
2445 M Street, N.W.
washington, D.C. 20037

counsel for Derendants
capi~al cities/ABC; Inc.
and ABC Spor~s, Ine.

21

22

23

24:

25

26

27

28 - 20 ...



PROOF OF SERVICE BY MAIL

I am a resident of the County of FJ;esno; I am over tho age
of 18 years and not a party to this action. My business address is
5250 North palm Avenue, sUite 402, Fresno, California 93704.

Gary E. Cripe. Esq.
Cripe , Graham

2436 North Euclid Avenue" Suite 5
Upland, California 91786
ATTORNEYS FOR PLAINTIFFS

stephanie striffler, Esq.
oregon oepartme.nt of JUstice

SpeCial Liti9aticn Unit
450 Justice Building
Salem. Oregon 97310

ATTORNEYS FOR OREGON STATE UNIVERSITY

John N. Hauser. Esq.
Daniel w. Wall r Esq.

McCutchen, J:)oyle, Brown & EInersen
Three Embarcadero Center

San Francisco, California 94111
ATTORNEYS FOR THE PACIFIC-10 CONFERENCE

)

"..-'

1

2

8 STATE OF CALIFORNU, COUNTY OF FRESNO

4.

5

6
I em completely, familiar with the ordinary busj.ness

7 practice of th1s office regarding collection and deposit of mail
with the United states Postal Service. In the ordinary course of

8 business of this office, the ~ocument(s) describea below will be
deposited with the onited states postal Service the same ~ay they

9 are placed in a designated area of this office for the collection
and deposit of mail.

10
On March 30, 1993, I served the within ANSWER O~ CAPITAL

11 CITIES/ABC, :rNC. AND ABC SPOR'l'S,INC. TO PLAINTIFF'S FIRST AMENDED
COHPLAZNT' on the interested parties in th1s actiQO# by placing a

12 ~rue copy thereof enclosed in a sealed envelope on this date in a
place designatea for collection and processing of mail at 5250 North

13 Palm Avenue, Suite 402, Fresno. California 93704" following
ordinary· business practices of this office, addressed to the

14 following person(s): .
\

15

16

17

18

%9

20

21

22

23

24

25

26

27

28

Tina E. Kondo, Esq.
Office of the Attorney General
900 Fourth Avenue, SUite 2000

Seattle. Washington 98164-1012
ATTOImEYS FOR WASHINGTON STA"rE UNIVERSITY
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'-
Thomas Greene, Esq.

Deputy Attorney General
Office of the Attorney General

1515 "K" street
P. O. BoX 944255

sacramento, California 94244-2550
ATTORNEYS FOR WASHINGTON STATE UNIVERSITY

steven M. McClean. Esq.
Thomas, Snell, Jamison, Russell & ASperger

2445 capitol street
P. O. BOX 1461

Fresno, California 93716-1461
ATTORNEYS FOR PRIME TICKET NETWORK

I declare unde~ panalty of perjury under the laws of the
of California the foregoing is true and correct.

Executed on March 30, 1993, at Fresno. California.

LORI L. STEWART
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---1 Gary E. Cripe I
State Bar No. 076154-

2 LAW OFFICES OF HERBERT HAFIF
269 West Bonita Avenue

3 Claremont, california 91711
(714) 624-1671

Attorneys for Plaintiffs
5 PAPPAS TELECASTING, INCORPORATED

and HARRY PAPPAS

.......-
,;,.'\v

J'( -----

6

7

8

9

UNITED STATES DISTRlCf COURT

EASTERN DISTRICT OF CALIFORNIA

,-

Place: Courtroom of
Honorable Robert E.
Coyle

Date: O<;tober 3q 1991
___.1991

Time: g: DO ~.m.

.m

Case No. CV-F-91-577 REC

EX PARTE f:(pPLICATION FOR
TEMPORARY RESTRAINING ORDER
_C-TRO"); NOTICE OF MOTION AND
~OTION FOR Pltf.LIMINARY
INJUNCfION;LMEMORANDUM OF
POINTS AND AUTIiORIJ.IES;
~ECLARATIONS AND"ExHIBITS IN
SUPPORT THEREOF

-1-

10
PAPPAS TELECASTING, INCORPORATED, a)

11 California corporation. and as a public )
trUstee, HARRY J. PAPPAS, an individual, )

12 )
Plaintiffs, )

13 )
v. )

14 )
SPORTSCHANNEL AMERICA, INC.• a )

15 corporation, SPORTSCHANNEL LOS )
ANGELES HOWING CORP., a corporation; )

16 SPORTSCHANNEL BAY AREA HOLDING )
CORP., a corporation; CREATIVE SPORTS )

17 MARKETING, INC.. a corporation and the )
BIG WEST CONFERENCE. an )

18 unincorporated association. and DOES 1 )
through 20, inclusive, )

19 )
Defendants. -, -- - )-

20 )

21

22

23

I
24

3. / 25

/L1/ ;/26
, , / '

Iii 21
~oo~!

HERBERT HA~IF

2511 W. Bonita Avenue J

Claremont. CA 111711
(714) 624-1571



1 TABLE OF CONTENTS

2 Page

3 TABLE OF CON"TENTS i

4 TABLE OF AurnORITIES iii

5
MEMORANDUM OF POINTS AND AUffiORlTIES IN SUPPORT OF

6 PLAINTIFFS' MOTION FOR TEMPORARY RESTRAINING ORDER
AND PRELIMINARY INJUNCTION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 4

1. Defendants' Restraint Violates Section 1 Of The
Shennan Act 28

a. The NCAA Decision 28

RULE 231 TEMPORARY RESTRAINING ORDER-
PRELIMINARY INJUNCfION 26

B. THE SUBSTANTIVE REQUffiEMENTS FOR ISSUANCE
OF A TEMPORARY RESTRAINING ORDER AND A
PRELIMINARY INJUNCTION 27

C. PlAINTIFFS ARE LIKELY TO SUCCEED ON THE
MERITS OF THEIR CLAIMS 28

- i -

. "'.' _ 25
--. - ~ - ._- -- . ----- .

A. THE PROCEDURAL REQUIREMENTS FOR ISSUANCE
OF A TEMPORARY RESTRAINING ORDER 25

ARGUMENT

1. IN'TRODUCTION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 4

STATEMENT OF FACTS 10

A. THE IMPORTANCE OF TELEVISION TO COLLEGE
FOOTBALLPROGRAMS 11

B. THE NCAA'S ROLE IN TELEVISION COVERAGE
OF INTERCOllEGIATE FOOTBALL 12

C. THE NCAA DECISION 12

D. WE IMPORTANCE OF TELECASTING FRESNO
STATE UNIVERSllY ATHLETIC EVENTS TO KMPH 13

E. THE ROLE OF THE HOME TEAM IN TELEVISING
COLLEGE FOOTBALL GAMES 15

F. TELEVISION BROADCASTING AGREEMENT BETWEEN
IalIPH AND FSU . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16

G. 1991 KMPH/FSU TELEVISION FOOTBALL SCHEDULE 21

7

8
II.

9

10

11

12

13

14

15

16 \

17

18

19 III.

20

21

22

23

24

25

26

27

'"28

lAw 0ffIcee of
HERBERT HAFIF

288 W. BonIta Avenue
Claremont. CA 111711

(714) 1124-1671



1

2

3

4

5

6

7

8

9 N.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Law otl1c_ of
HERBERT HAFIF

2511 W. Bonita Avenue
Clar.monl. CA 91711

(714) 1524-11571

~

-b. the Big West's Restrictive Plan _... 30

2. Defendant, The Big West, Co-Defendants, Marketing
and SportsChannel, Are Inducing FSU, A Member Of
The Defendant, Big West, To Breach Its Contract
With Kl\1PH 33

3. Plaintiffs Will Suffer Irreparable Hann If A
Temporary Restraining Order And A Preliminary
Injunction Is/Are Not Granted 36

4. The Balance of Hardships Tip Sharply In Favor
of Plaintiff . . . . . . . . . . . . 37

S. The TRO/Injunetion Sought Is In The Public Interest 38

CONCLUSION , 39

- ii -



Page
CASES

TABLE OF AlITHORITIE~

Associated Press v. United States
326 U.S. 1, 65 S.Ct. 1416 (1945) 31

Benda v. Grand Lodge of International Ass'n of Machinists
584 F.2d 308, 315 (9th Cir. 1978), 441 U.S. 937 (1979) 28

Big CountIy Foods, Inc. v. Board of Education Anchorage School District
868 F.2d 1085 (9th Cir. 1988) 28

Broadcast Music, Inc. v. CBS
441 U.S.l, 18-23, 99 S.Ct. 1551 (1979) 29,32

1

2

3

4

5

6

7

8

9

0

1

2

3 F

4
J

5

6 L

7

M

N

R

S

St

U

20

Mayes v. Sturdy Nonhern Sales, Inc.
18 91 Cal.App.3d 69, 78, 154 Cal.Rptr. 43 (1979) ~ 35

19 ontgomery Enterprises v. Empire Theater
204 Ala. 566, 86 So. 880 (1920)< .. ; -;-; __ 35

1

ustice v. National Collegiate Athletic Association
1 577 F.Supp. 356 (D. Ariz. 1983) 36

1 os Angeles Memorial Coliseum Comm'n v. National Football League
634 F.2d 1197 (9th Cir. 1980) 27

1

1

,

Contemporary Investments, Inc., v. Safeco Title Insurance Company
1 145 Cal.App.3d 999, 1002, 193 Cal.Rptr. 822,

823 (Cal.App. 4 Dist. 1983) 35

1 ashion Originators Guild v. FTC
312 U.S. 457, 61 S.Ct. 703 (1941) 31

Continental T.V.. Inc. v. GTE Sylvania, Inc.
1 433 U.S. at 54, 97 S.Ct. at 2560 29

CM v. Board of Regents of the University of Oklahoma, et a1.
21 468 U.S. 85, 104 S.Ct. 2998 (1984) 8,9,10,12,28,29,30,32,33,39

22 egents of the University of California, et a1. v.
American Broadcasting Companies. Inc.. et a1.

23 747 F.2d 511 8,9,10,28,29,30,32

24 unbeam Corp. v. Payless Drugstores
113 F.Supp. 31, 47-48 (N.D. Cal. 1953) , 35

25
ate of California v. American Stores Co.

26 872 F.2d 837 (9th Cir. 1989) 28

27 nited States v. Paramount Pictures, Inc.
334 U.S. 131, 149-53, 68 S.Ct. 915, 925-26 (1948) 32

28

Law OllIe. of
HERBERT HAFIF

2Ml W. Bonita Av.nu.
Clar••ont, CA 81711

(714) tl24-1S71

- iii -



1

2

·SfATIITES

Clayton Act.3 15 U.S.C. Section 26 28

4 Communications Act of 1934. Federal Communications Commission Reports,
FCS 60-97091874 35

Cal-Civ. Froc. Code9 Section 526, 2nd Subd.(5) .: 33

5

6

7

8

Shennan Act. 15 U.S.C. Section 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 10,12,32

CODES

11

10 Cal. Civil CodeSection 3423(5) 34

Federal Rilles of Civil Procedure
12 65(b)(1) 25

65(b)(2) ., 25
13 65 (c) 25

65(d) 25

14
Local Rille 136

15 Local Rille 231

16

17

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25

OTIIER AUTIIORITlES

18 By-Laws of the Big West Conference, 1991-1992,
Sections 108.2 and 108.3 30

19

20

21

22

23

24

25

26

27

28

Lawomc-ot
HERBERT HAFIF

28& W. Bonita Avenu.
e/.r...on!, CA ;1711

(714) 824-1671

- iv -



1
"""'

NOW COME5 ~ lIE PlAINTIFFS BY TIIEffi UNDEthNED ATTORNEY AND MOVE

2 THIS COURT AS FOLLOWS:

3 To grant forthwith and without notice to the Defendants personally a temporary

4 restraining order ('''IRO") restraining and enjoining the Defendants, their members,

5 agents, representatives, affiliates and employees and all persons acting in concert with

6 them from interfering with or preventing Plaintiffs from televising the Fresno State

7 University versus University of the Pacific football game on November 9, 1991, and the

8 Fresno State University versus San Jose State University football game on November 23,

9 1991, and from threatening to impose sanctions or imposing sanctions against any Big

10 West Conference member pending a hearing on and disposition of Plaintiffs' Motion for

11 Preliminary Injunction filed concurrently hereWith on October 28, 1991, and scheduled

12 by the Court for hearing on , 19__; and for cause refers to the

13 Complaint herein, the affidavits annexed to this motion of Plaintiffs', together with

14 attached affidavits of the attorney for Plaintiffs, dated October 28, 1991, and the

15 attached certificate of applicants' attorney certifying the efforts which have been made to

16 give the Defendants and their attorneys notice and the reasons notice of this motion

17 should not be required.

18 TO DEFENDANTS AND THEIR ATTORNEY OF RECORD:

19 PLEASE TAKE NO~ICE £!1a.tpn Oct2ber __,1991, at , or as soon

20 thereafter as the matter may be heard, in the courtroom of the Honorable Robert E.

21 Coyle, at the United States District Courthouse, located at 5408 Federal Building, 1130

22 "0" Street, Fresno, California 93721, Plaintiffs Pappas Telecasting, Incorporated, and

23 Harry J. Pappas, will move the Court for a preliminary injunction enjoining Defendants

24 during the pendency of this action as follows:

25 1. Prohibiting Defendants, and each of their officers, eIl1:ployees, agents, members,

26 and all persons acting in concert with them, from preventing or interfering in any way

27 with live television coverage by KMPH-Channel 26 ("KMPH"), of the intercollegiate

28 football games between Fresno State University (,'FSU") and the University of the Pacific

Law OffIC8S 01
HERBERT HAFIF

2ag W. Bonita Avenue
Claramont, CA g,?!, 2

(714' a24·1671 - -



........

1 C'UOP") in Stockton, ""alifomia, on November 9, 1991, a. between FSU and San Jose

2 State University ("SJSU') in Fresno, California, on November 23, 1991; and,

3 2. Prohibiting the Defendants, and each of its members, officers, employees,

4 agents and all persons acting in concert with them, from threatening to impose or

5 imposing any sanctions on FSU, UOP and SJSU, or taking any other action to prohibit

6 FSU, UOP or SJSU from appearing in the FSU versus UOP, FSU versus SJSU games to be

7 televised by KMPH.

8 This motion and these motions are made upon the grounds that Plaintiffs are

9 likely to succeed on the merits of their claims alleged in the Complaint, that Plaintiffs

10 will suffer irreparable injury if the TRO and preliminary injunction is/are not granted,

11 that the balance of the hardships tip sharply in favor of Plaintiffs, and that the public

12 interest will be served by the granting of the TRO and the preliminary injunction. This

13 motion is based upon this Notice, the attached Memorandum of Points and Authorities,

14 the Complaint, the Declarations of Howard Zuckerman, Scott Johnson, LeBon

15 Abercrombie, Harry J. Pappas, and Lise' M. Markham, Debbie Davis and Gary E. Cripe

16 and accompanying Exhibits "A" through rip," inclusive, filed concurrently with this motion,

17 the pleadings, files and records in this action and any further evidence or argument

18 presented by Plaintiffs at the hearing of this motion.

19 DATED: October 28, 199).

20
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"----1 MEMOrtANDUM OF POINTS AND Aumd.. lms IN SUPPORT

2 OF PLAINTIFES' MOTION FOR TEMPORARY RESfRAINING

3 ORDER. AND PRELIMINARY INJUNCTION

4 I

5 ThITRODUCTION

6 On November 9, 1991, the University of the Pacific ("UOP")will host Fresno State

7 University ("FSU") in a college football game at UOP's home stadium in Stockton,

8 California. That game will attract a great deal of interest from alumni, local sports

9 writers and football fans because the two teams are traditional rivals, FSU is currently

10 ranked No. 22 (USA Today/CNN Poll) and both teams feature potent offenses. UOP's

11 quarterback leads the nation in total offense. FSU is Wldefeated (3-0 in conference play)

12 and UOP has a record of (2-1) in conference competition.

13 On November 23, 1991 FSU will host San Jose State University CSJSU") in a

14 college football game at the Bulldog's home stadiwn in Fresno, California. This game

15 will also attract widespread interest. FSU and SJSU are traditional rivals and the

16 outcome of their games have frequently decided the Conference Championship. This

17 season may be no exception. Moreover, last season the FSU versus SJSU game was the

18 highest rated KMPH telecast of an FSU football game.

19 At issue in this cas~ istl!e light_of j<M:PH to_~~lecast FSU athletic events and the

20 right of the viewing public to continue to receive, for free, FSU athletic events over the

21 public aiIwaves of KMPH-Channel 26 (hereinafter "KMPH"). These rights are being

22 threatened by the Defendants SportsChannel America, ~c., SportsChannel Los Angeles

23 Holding Corp., SportsChannel Bay Area Holding Corp. (collectively hereinafter

24 "SportsChannellt), Creative Sports Marketing, Inc. ("Marketing"), and the Big West

25 Conference (the "Big Westlt). The Defendants, in total disregard of the preexisting

26 contractual rights of KMPH, of which they are aware, United States anti-trust laws and

27 the public interest, and for their own pecuniary gain, intend to deprive 50% of the KMPH

28
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viewers access to these games at all. They intend to charge the other 50% a fee to watch
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1 that which they have ]stOrically been able to watch for ~ ,on KMPH.

2 For these and other reasons, KMPH as a public trustee of the airwaves, seeks to

3 invoke the protections of the anti-trust laws of the United States in order to protect the

4 rights of both the public and KMPH. Further, KMPH seeks to protect rights created

5 pursuant to a contract entered into between Plaintiff KMPH and FSU on July 1, 1985, as

6 extended in 1987, and as further extended through June 30, 1991. KMPH intends to

7 televise these two FSU football games to an anticipated audience of between 400,000 to

8 500,000 KMPH viewers. If Defendants get their way, only one-half (l/2) that many fans

9 will be able to watch these games, and it will cost them a fee. 1

10 KMPH has the right to and wants to televise the games. FSU aclmowledges the

11 rights of KMPH and wants the games televised on KMPH. UOP has no objection to

12 KMPH televising the game between it and FSU. Undoubtedly 500,000 viewers in the San

13 Joaquin Valley want it televised, for free, on KMPH. The athletes, many of whom are

14 San Joaquin Valley residents and who came to FSU because of the stature of its football

15 program, among other reasons, surely want the game televised locally. One would

16 expect that the individual members of Defendant, the Big West Conference (the "Big

17 West"), if free to speak their minds would want the game televised since they will share

18 in the revenues generated by the telecast and the concomitant prestige which inures to

19 the benefit of the entire Conference when one, or more, of its members receive television
-' . - --

20 coverage. Bulldog fans who cannot travel to Stockton to view the game live surely Will

21 want it televised for free on KMPH. Bulldog fans who will not be able to attend the FSU

22 v. SJSU game, which is expected to be a sell out, surely would want the game televised

23 for free on KMPH. The many rural residents and FSU fans within the KMPH television

24 market area, and others who do not have access to cable television would want the game

25

26

27

28
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IOn October 24, 1991, Continental Cablevision ("Continental") and Defendant
SportsChannel announced they had entered into a contract pursuant to which
SportsChannel events will be carried over Continental. Before these recent event,
SportsChannel has not been carried in the TV market area (Area of Dominant Influence,
"ADI") of KMPH. Please see Exhibit "K."
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1 televised for free o~,-. !<MPH, the signal of which reache ~arly 100% of the viewers in

2 its television market. Surely those who cannot afford the installation fee and/or the

3 monthly expense of cable television, an ever increasing number during this recession or

4 depression (depending upon who has lost a job) would like the game telecast by KMPH

5 for free.

6

7

8

9

10
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12

13
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28
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In fact, everyone but the Defendants, who cannot deliver the game to 50% of the

television viewers within the ADI of KM:PH, want the game televised for free over KMPH.

The Defendants' apparent attitude is even though we cannot deliver the product, those

who can should be prevented from doing so, and the "public be damned."

The Defendants have totally ignored the preexisting contractual rights of KM:PH to

televise these games which rights vested with KM:PH by virtue of its contract with FSU in

1985. Further, they have and they continue to engage in a naked restraint of trade by

asserting a purported exclusivity provision in a contract executed over four and one half

years after FSU granted contractual rights to KMPH to televise all FSU athletic events

excepting a national television network "telecast" (not cable carriage), and a single game

of the week to be telecast over a regional television network (not a cable carrjage

network). The contract between FSU and KM:PH specifically reserves to KM:PH the right

to sell its FSU television rights to cable companies.

The Defendants apparentlj' rely on_a contract dated April, 1990 between

Defendants, the Big West and Marketing, which purports to convey to Marketing as the

sale conference representative the right to sell exclusive cable carriage rights on behalf of

all conference participants. That provision states, in pertinent part:

"Once the telecast schedule has been finalized for the Conference's television

package and after games have been sold to national and regional cable

networks (no later than July 1 of each year for football; and September 1 in

the sport of men's basketball without consent of the Conference), then each

member institution may contract to telecast in its local television market

only, any games that are not a part of the Conference's television package

-6-
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19
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22

23

24

and which h:J not been sold to a national or reo1al cable network. II "

Defendants apparently assert that, that provision in the agreement prohibits any member

of the Big West from appearing on local television, event if rights were previously sold to

someone else and even if Defendants cannot telecast the game on television, or carry the

game via cable to all of the viewers within the ADI of, for example, FSU and KMPH.

Interestingly, that contract, just as the earlier contract between KM"PH and FSU,

draws a distinction between a II•••telecast schedule... for the Conference's television

package ll [emphasis added] and selling games to national and regional cable networks.

Not coincidentally, that same distinrtion was drawn in the contract between KM"PH and

FSU over four-and- one-half years earlier to distinguish between communication media.

Television is telecast by signal over the airwaves and is received by viewers free of

charge. Cable re-transmits the telecast and carries it over cable to subscribers who pay a

fee. KMPH had the right to telecast FSU athletic events and the right to sell those rights

to cable carriers long before the Big West contracted with Marketing.

Clearly, two separate subsets of the total number of conference athletic events

have been created by that agreement. Those that are part of a television package, and

those which have been sold to a cable network. The Big West does not have a television

package for Big West football games.

Nevertheless, by viJtue ~f tl1eir_aI?Rare~t str~glehold on the individual member

institutions of the Big West, Defendants have managed to instill fear of reprisals in both

FSU, which acknowledges the preexisting contractual rights of KMPH, and UOP which is

happy to have KMPH broadcast the game back to its television market, but only II••• with

the blessings of Sports Channel [sic] and the Big West Conference. II Perhaps because of

their fear of reprisals, neither UOP or FSU have been heard to complain on behalf of

25 their fans who are being denied the opportunity to watch these games by the Defendants.

26 The ostensible reason for the restriction on local television coverage is to limit the

27 number of Conference games on television. The motivation is obvious. By limiting the

28 output of a product in demand, one is able to raise the price of individual units because
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The United States Supreme Court has held that the control previously exercised by

the National Collegiate Athletic Association ("NCAA") over the market for live television

coverage of college football games constituted an unreasonable restraint of trade in

violation of Section 1 of the Sherman Act. 15 U.S.C. Section 1. NCAA v. Board of

Regents of the University of Oklahoma. et al., 468 U.S. 85, 104 S.Ct. 2998 (1984) (the

"NCM Decision"). In the NCAA Decision, the Supreme Court found that the NCAA's .

control over the rights of its members to televise their games was a classical horizontal

agreement to limit output and enhance price in restraint of trade.

Further, only months after that landmark decision the United States Ninth Circuit

Court of Appeals affinned a preliminary injunction issued by the United States District

Court for the Central District of California prohibiting two members of the College

Football Association (a cansortiwn. of]Il~.j.or colleg~Jootballpowers hereinafter "CFA"),

Notre Dame and Nebraska, from withholding consent to the CBS broadcast of their

games against two Pacific 10 teams, USC and UCLA (not members of the CFA) based

solely on the tenns of a contractual provision which sought to exclusively restrain

national television coverage involving CFA teams to ABC - even if ABC did not intend to

televise the games. The District Court further enjoined the CFA and its members from

imposing or threatening to impose any sanctions on either Nebraska or Notre Dame to

1 there are not enough units (Big West football games) to ...atisfy the demand.

2 The Defendants insist on depriving a significant percentage of the public of the

3 opportunity to see either game this season because next season these viewers, who have

4 been without cable and are hungary for FSU sports, will pay the price to SportsChannel.

5 The viewers may not be happy to pay for that which they historically have had for free,

6 but they will have no alternative. In the cable industry that is called "driving

distribution. II7
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1 inhibit these schools dom voluntarily consenting to a CL_ )cross-ovett2 game broadcast.

2 The Regents of the University of California. et al. v. American Broadcasting Companies.

3 Inc., et a1.. 747 F.2d 511 ("the ABC Decision").

4 In affinning the District Court decision the Ninth Circuit relied heavily on the

5 NCAA Decision. "Indeed our confidence in the District Court's finding on this matter

6 cannot ask for a more finn footing than that found in the Supreme Court's recent

7 decision in NCAA v. Regents of the University of Oklahoma." Id. at 516.

8 Moreover, the Ninth Circuit rejected the argument made by Defendants that the

9 ABC/CFA contract bore heavily on the operative rules of collegiate football. The Coun,

10 noting that the NCAA relying as it did upon the rule of reason, agreed that the NCAA did

11 playa vital role in maintaining industry (college football) uniformity and product

12 integrity. The Ninth Circuit concluded, however, that if the NCAA played that role and

13 was depended upon by the college football industry for its very sinews then, the Court

14 logically concluded, there could be only one such entity per industzy. "With the NCAA

15 having already occupied the field of 'college football' the CFA and the ABC-CFA contract

16 appear to constitute classical horizontal restraints unadorned by any organic relationship

17 to the 'character and quality of the product':' 747 F.2d 516. Accordingly, the Ninth

18 Circuit concluded that the NCAA Decision suggested that the traditional antitrust analysis

19 and the illegal per se lab~l sho!1ld ,app)YJ..o th~ Pla!~ltiffS' boycott and price fixing

20 allegations. Id.

21 It is abundantly clear that none of the Defendants oppose the concept of

22 monopolizing television and cable carnage rights to the Big West college football games.

23 They simply intend to substitute their horizontal cartel composed of the Big West and its

24 individual members, and the vertical monopoly comprised of the Big West, Marketing

25 and SportsChannel for the CFA. The CFA attempted, unsuccessfully, to substitute itself

26

27

28
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2 "Cross-over' games are those between non-conference opponents or in that context
games between a CFA member and a non-CFA member.
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1 for the NCAA. The v~fendants attempt must similarly 1..~/ The NCAA, CFA and the

2 Defendants herein have all attempted to exclude others from participation in order to

3 maintain an ~xclusive club to the detriment of consumers.

4 Under the principles announced in the NCAA Decision, and the ABC Decision. the

5 Defendants are violating Section 1 of the Shennan Act and engaging in conduct, the

6 intended purpose of which is to induce FSU to breach its contract with KMPH. Plaintiffs

7 will suffer irreparable hann if KMPH is not pennitted to televise the UOP and SJSU

8 games. As described in detail below, appearance on local television is of crucial

9 imponance to universities with prominent football programs. Televising the games is

10 crucial to maintaining the franchise value of KMPH, and crucial to its affirmative

11 obligation as mandated by the Federal Communications Commission ("FCC") to serve the

12 needs, interests and desires of its viewers. A significant portion of the viewing public

13 (200,000 to 250,000 viewers within the KMPH ADI) will be deprived of the opportunity

14 to view two of the premier Big West Conference games of the 1991 season.. An equal

15 number of viewers will have to pay for that which they have historically received for free

16 on KMPH. The Defendants' attempted, interference with the rights of KMPH, if

17 successful, will hasten what many believe may be the ultimate result--athletic events "for

18 pay" only.3 Plaintiffs respectfully request this Cowt to enter a temporary restraining and

19 a preliminary injunction prohitJiti11g Qefe.l1dan.ts frQ.ITI interfering with the televising of

. 20 these games by KMPH.

21

22 IT

23 STATEMENT OF FACTS

24 This Statement of Facts is based upon the Complaint, the NCAA Decision, the ABC

25 Decision and the Declarations of Howard Zuckerman, Scott Johnson, LeBon Abercrombie,

26

27 3Please see Chicago Tribune article, "Pay 1V Money, A Powerful Lure for Spans,"
October 27, 1991, a true and accurate copy of which is attached hereto as Exhibit "P"

28 and incorporated herein by.reference.
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