
Dear Chairman Dinge11:

Re: Broadband (2 GHz) PCS Pioneer's Preferences
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June 3,

The Honorable John D. Dinge11
Chairman
Subcommittee on Oversight and

Investigations
Committee on Energy and Commerce
u.S. House of Representatives
Washington, DC 20515-6116

This letter responds to your letter dated May 3, 1994,
requesting that the Federal Communications Commission
("Commission") investigate allegations related to the grant of
certain pioneer's preferences. As explained below, our
investigation included an examination of the various proceedings
in which the Commission awarded pioneer's preferences, an
examination of the ~ part. notices that were filed in the
various dockets related to the PCS and pioneer's preference
proceedings, and inquiries of over 120 current and former
Commissioners and Commission staff. The Subcommittee's letter
alleges that there were "egregious and repeated" violations of
the Commission's ~ parte rules in connection with the pioneer's
preference awards. OUr investigation uncovered no such
violations by the Commissioners or the Commission staff. We also
determined that the process for awarding pioneer's preferences
afforded ample notice and opportunity for public comment, and in
fact, ample comment was received from interested parties.
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The pioneer's preference recipients are American Personal
Communications ("APe"), Cox Enterprises, Inc. ("Cox"), Mobile
Telecornrmmication:,.'rechnologies Corporation ("Mtel") and Qmnipoint
Communications, ire. ("Ornnipoint"). APC, Cox and Omnipoint
received pioneer'\ preferences for broadband (2 GHz) PCS, and
Mtel received a pioneer's preference for narrowband (900 MHz)
PCS. This letter contains our response to each of the questions
posed by the Subcommittee related to the broadband PCS pioneer's
preference awards. Issues related to the narrowband PCS
pioneer's preferences awarded to Mtel are being addressed in'a
separate letter also being sent today.

The Subcommittee's inqu1r1es involve several interrelated
Commission proceedings, which are summarized briefly below as
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background for our responses to the Subcommittee's questions. On
April 9, 1991, the Commission adopted rules to establish a
pioneer's preference program designed to encourage and reward
innovators of new communications services or technologies. ~
Report and Order in GIn. pocket No. 90-217, 6 FCC Rcd 3488
(1991),1 regQn. granted in part, 7 FCC Rcd 1808 (1992),2 further
reCQn. denied, 8 FCC Rcd 1659 (1993)3; 47 C.F.R. §§ 1.402-1.403,
§ 5.207. In order tQ qualify fQr a preference under these rules,
a requester must propose allQcatiQn Qf spectrum fQr a new service
or substantial enhancement to an existing service by using
innovative technolQgy. To be granted, a request must be
supported by a demonstratiQn Qf its technical feasibility. If
the requirements of the rules are met, the requester will be
awarded a pioneer's preference. The application filed by the
piQneer's preference recipient fQr a license in the geQgraphic
area Qf its preference is not subject to competing applicatiQns.
As many requests for preferences as meet the standards set in the
rules may be granted, althQugh the Commi.sion has indicated that
it would not award preferences wh.re oth.r frequencies would not
be available in the market for non-recipients of pioneer's
preferences. Mew;arapdum Opinion and Orcilr in GIn. Docket No.
90-217, 8 FCC Rcd at 1659 n.4.

The Commission fQrmally addres.ed the subject of allocating
spectrum for PCS for the first time on June 14, 1990, when it
issued a notice Qf inquiry in re.pons. to petitions for
rulemakings which specifically requ.sted allocation of spectrum
for Pcs. ~ Ngtice of Inquiry in gep. Docket 90-314, 5 FCC Rcd
3995 (1990).4 On October 25, 1991, the Commission issued a
Policy Statement and Order in GIn. Docket 90-314, 6 FCC Rcd 6601

1 Chai~ Sik•• and Commission.ra Quello, Marshall, Barrett
and Duggan voted in favor of the "Pert and Orcitr. Commissioners
Marshall and Duggan also issued separate statements.

~ Chairman Sikes and Commissioners Quello, Marshall, Barrett
and Duggan voted in favor of the MelllQfanciUll Opinion and Order.

3 Commissioners Quello, Barrett and Duggan voted in favor Qf
the Memorandum OpiniQD and Order. Commissioner Marshall did not
participate in this decision.

4 This was a decision by the full Commission. Individual
votes were not noted.
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(1991) ,5 in which it indicated that it intended to define PCS
broadly, to adopt regulations to promote the rapid development of
PCS, and to promote competition in PCS and in telecommunications
in general.

On July 16, 1992, the Commission proposed the establishment
of both narrowband and broadband PCS services and made a
tentative award of a pioneer's preference to Mtel for a license
for the 900 MHz narrowband service. a&& Notice of Proposed Rule
MAking and Tentatiye Decision in Gin. Pocket No. 90-314 and ET
Docket No. 92-100, 7 FCC Rcd 5676 (1992).6 On October 8, 1992,
the Commission tentatively concluded that pioneer's preferences
should be awarded to APC, Cox, and Qmnipoint for their innovative
efforts in the development of broadband PCS services. i&A
Tentative O,ci.ioo and Memorandum Opinion and Order in Gen.
Docket No. 90-314, 7 FCC Rcd 7794 (1992),7 app,al pending AYQ
~ Jd'mI Telecom. Inc. v. FCC, No. 93-1103 (D.C. Cir. filed
February 2, 1993).

On June 24, 1993, the Commission adopted final rules for the
establishment of narrowband PCS and made final its tentative
award of a pioneer's preference to Mtel. a.a First Rlpgrt and
Order in Ge0. pocket Ie. 90-314 anA IT pocket 1o. 92-100, 8 FCC
Rcd 7162 (1993),' 'ppeAl pendipg.uP nom. 'ellSouth Corp. y. FCC,
No. 93-1518 (D.C. Cir. filed August 20, 1993). There are no
claim. before the Commission of any procedural impropriety
regarding the grant of a pioneer's preference to Mtel.

In August, 1993, Congress enacted legislation authorizing
the Commission to conduct competitive bidding for resolving

5 Chairman Sik•• ad Commi.sion.rs Quello, Barrett, Marshall
and Duggan voted in fAvor of the Policy Statement. Commissioner
Barrett issued a separate statement.

6 Chairman Sik•• and Commissioners Barrett, Duggan and
Marshall voted in favor of the H2BH. Commissioner Quello
concurred in a separate statement. Commissioners Barrett and
Marshall 11.0 is.u.d separate statements.

7 Chairman Sikes and Commis.ioner. Quello, Barrett and
Marshall voted in favor of the Tentatiy. Paci.ion. Commissioner
Duggan concurred and Commissioner Barrett issued a separate
statement.

• Interim Chairman Quello and Commi••ioner. Barrett and
Duggan voted in favor of the First Report and Order.
Commissioner Barrett issued a separate statement.
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mutually exclusive applications in certain services. In
response, the Commission commenced a rulemaking proceeding on
October 21, 1993, to consider "whether our pioneer's preference
rules continue to be appropriate in an environment of competitive
bidding" and, alternatively, "whether if we retain the preference
rules, we should amend them to better work with our competitive
bidding authority." b.I. Notice Qf PrgpQ.td Rule Making in ET
DQcket No. 93-266, 8 FCC Rcd 7692, 7693-94 (1993) (the pioneer's
preference review prQceeding) .9

In the NPRM, the CQmmission indicated that, as a matter of
equity because final preference grants already had been made,
"nothing in this review will affect" piQneer's preference
decisiQns in narrQwband PCS and the nQn-geostationary (NVNG)
mQbile satellite service· below 1 GHz (sQ-called "Little LEOs") .
Thus, the CommissiQn determined that its authQrity tQ conduct
auctiQns would nQt affect Mtel's piQneer's preference fQr
narrQwband PCS. With respect to broadband PCS and Qther services
for which tentative piQneer's preference grants Qr denials had
been made, the CQmmis.iQn requested "CQmment on whether any
repeal or amendment Qf Qur rules should apply." .l.sL. at 7694-95.

On December 23, 1993, the Commi••iQn decided that, as a
matter of equity, the existing preference rules shQuld cQntinue
to apply in the prQceedings (such a. brQadband PCS) in which
tentative preferences already had been granted Qr denied. lo

Thus, recipients Qf preference. fQr the.e services would not have
tQ pay fQr any licen.e they may receive a. a re.ult of a
preference. ·aaa rirlt Blport apd Order in iT Pocket No. 93-266,
9 FCC Rcd 605 (1994) .11 HQwever, the Commi••iQn cQncluded that
action on the ba.ic underlying que.tiQn in that prQceeding -
whether to repeal, retain, Qr amend the piQneer's preference
rules -- shQuld be deferred tQ a later Report and Order.

On December 23, 1993, the CQmmi••iQn tQQk final actiQn Qn
the brQadband PCS pioneer's preference requests by affirming its

9 Interia Chairman QuellQ and Commi••ioner Duggan vQted in
favQr Qf the l1li. CommissiQner Barrett disapprQved in part and
concurred in part in a .eparate statement.

10 CQmmi••ioner. QuellQ, Barrett and Duggan vQted in favor
Qf the First Report and Order. Chairman Hundt did nQt
participate in the decision.

11 The Commi••ion reiterated the deci.ion it made in the
Ngtice, namely that any change. in the piQneer's preference rules
would nQt apply tQ narrQwband PCS.
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tentative awards of pioneer's preferences for PCS broadband
licenses to APC, Cox and Omnipoint. ~ Third Report and Order
in DQcket 90-314, 9 FCC Rcd 1337 (1994)12, petitiQns for recon.
pending, appeals pending sub nom. Pacific Bell v. FCC, NQ.
94-1148 (D.C. Cir., filed March 1, 1994). Chairman Hundt recused
himself frQm bQth Qf these decisions because his former law firm
represented Qne of the parties to the brQadband pioneer's
preference prQceedings.

On February 3, 1994, in respQnse to petitiQns for
recQnsideratiQn challenging variQus aspects of Mtel's narrQwband
pioneer's preference, the CQmmissiQn reaffirmed its grant of a
natiQnwide 50 KHz piQneer's preference to Mtel. In SQ dQing, it
reaffirmed that Mtel WQuld not be required tQ make any payment
(Qther than the standard filing fees) fQr its license. ~
Memorandum Opinion and order in Geln. Packet No. 90-314 and ET
Docket No. 92-100, 9 FCC Rcd 1309 (1994).13

Different ~ parte rules apply to various aspects of the
pioneer's preference, PCS and relat.d proceedings. For example,
the pioneer's pref.rence review (ET Docket No. 93-266) and PCS
spectrum allocation (Gen. Docket No. 90-314, ET Docket No.
92-100) rulemaking proceedings are non-restricted proceedings in
which ~ parte communications are p.rmissible but must be
disclosed. aaa 47 C.F.R. S 1.1206. Although the pioneer's
preference requests were considered in the context of the PCS
spectrum allocation rulemaking proc••dings, they are treated
separately within the rulemaking dockets as adjudicative-type
proceedings rather than rulemakings. Bach pioneer's preference
proceeding is assigned a "Pp· docket number within the rulemaking
docket. Thes. adjudicatory proceedings to determine who may
receive a PCS pioneer's preference are restricted once they are
formally opposed, at which time A& parte presentations are
prohibited. iAa 47 C.F.R. S 1.1208.

Under the Cam-ission's rules, however, status inquiries as
well as c~icati0D8 that are "inadvertently or casually made"
are not coaaidered.a part. presentations. 47 C.F.R. S 1.1202(a).
In additiOD, the pend.ncy of a restricted adjudicatory proceeding
does not preclude parties from making permissible ~ parte

12 Commission.rs Quello, Barrett and Duggan voted in favor
of the Third Report apd Order. Each issued a separate statement.
Chairman Hundt did not participate in the decision.

13 Chairman Hundt and Commissioners Quello and Barrett voted
in favor of the !teFrapdum Opinion and Ord.r. Commissioner
Barrett issued a separate statement.
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presentations in related rulemaking proceedings, so long as no
presentations are made regarding the restricted adjudications.
~ Report and Order in Gen. Docket No. 86-225, 2 FCC Red 3011,
3014 (1987). For example, a pioneer's preference recipient could
make an ~ parte presentation generally about rules that may
ultimately affect its preference request so long as it does not
specifically address the merits of its particular preference
request. ~ Report and Order in Gen. Docket No. 90-217, 6 FCC
Red at 3493, 3500 n.9.

Following are the responses to the questions posed by the
Subcommittee with respect to broadband PCS pioneer's preference
issues. All responses apply to events which occurred through May
13, 1994, unless otherwise indicated in our response or by the
context of the question .•

In responding to this and other questions in your letter, we
have reviewed the A& parte notices filed in the relevant
rulemaking dockets and information provided by current and former
Commissioners and Commission staff involved in the relevant
proceedings. These individuals reviewed their calendars, notes,
phone logs and recollections of events during this period.
Information provided by these individuals was used to cross-check
items filed with the Commission and vice versa. It is important
to note, however, that some individuals could not recall the
details of some contacts. In addition, the Office of General
Counsel has not contacted any individuals outside the Commission
other than former Commissioner. and th.ir staffs who were at the
Commission during or after January, 1992. 14 Consistent with
discussions with your staff, we have not included pleadings and
other formal filings within the scope of our investigation.

1. Was the e~••i_'s eleclslOll J.a tbe _tt.r styled ·ft
Dock.t 110. 93-2CC- .-cia at _ .......tlAg' Or was thls
declsloa .... u.lAg the C~SSlOD'S ·clrculatlOD·
procecluzo.s'

The rigl; '=art: ,00 Order in IT Docgt Mg. 93-266 (the
pioneer's pref.renc. r.view proceeding) was adopted by
circulation, using the Commission'. el.ctronic voting procedures,
on December 23, 1993. The circulation process is described in
more detail in response to Question 2(a), below.

2. It is -r UIlClerstaadlng that the C~SSlOD's practlc. is. to

14 The introductory pages to Exhibit 4 identify the
Commissioners and Commission staff who had contacts with the
broadband PCS pioneer's preference recipients.
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r.l.... i...di.t.ly the text of C~••ion d.ci.ion...d.
u.ing the C~••ion'. "circul.tion" procedure.. It i. al.o
my under.tandiag that the ·circulation" practic. involve. a
.erie. of .equeDtial edit. to teatative deci.ion. by the
particip&ting C~••ion.r., aDd acca.panying "pink .heet.·
to colle.gue. explaining the r.a.on. for change•.

a. When ... the text of the C..-i••ion'. d.ci.ion in the
abov.-refereac.d Dock.t r.l....d?

The text of the First Report and Order was released on
January 28, 1994.

b. Pl•••• deacrib. the ·circulation· proc••• to the
Subc~tt•• in d.tail.

The Commission takes action either at formal Commission
meetings or by circulation. The circulation process involves
"the submission of a document to each of the Commissioners for
approval." 47 C.F.R. S O.S(d). The majority of the Commission's
decisions are adopted on circulation.

The circulation process is conducted through either of two
methods. Most commonly, a draft decision document prepared by
the Commission staff is formally di.tributed to the Commissioners
for review, and voting is accomplish.d through the Commission'S
electronic voting system. Then, each Commissioner registers his
or her vote by computer. Occasionally, when time is of the
essence, a manual process is us.d. With the manual process, a
draft decision document prepared by the relevant staff is brought
to the Commissioner., either at the same time or sequentially.
Each Commissioner i. then asked to regist.r his or her vote by
initialing a "Reque.t for Special Action by Circulation" form
(the so-called "pink sheet") .

Under both metboda, the circulation process involves an
informal editing proc.... As Commi••ioners review and vote an
item and before the item is finalized for relea.e, the
Commissioaer. (and their staff., a. well as other Commi.sion
staff) may propo•••dits to the item. To the extent these edits
are substantive, they are reviewed and approved by all of the
Commissioners voting for the item before the item is finalized
for release.

c. In fo~l.ti... your aa_r to qu••tioa. 2 (.) above, did
you have acc... to til. ·piak ......t.·? W.r. you able to
d.t.~D.e wb.th.r .igDifioaat abaDge. wer......ft.r
the aIIIlO\lDC..-Dt of the deci.ioa oa D.c.-b.r 23 aDcI
prior to the r.l•••• of the text of the C~••ion'.
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d.ci.ion?

As noted in response to Question 2(b), most of the
Commission's decisions which are made on circulation are made by
computerized voting rather than via pink sheets. The decision to
adopt the First Report and Order in iT DQcket NQ. 93-266 was made
by cQmputer. The editorial changes made to the item between the
December 23, 1993 adQption date and the January 28, 1994 release
date did not alter the decisions. Only two arguably significant
edits were made. The first was the inclusion of additional
language in the background section of the item to summarize
additional comments received from the public. The second was the
inclusion of language in the discussion section stating more
explicitly that the decision not to change the pioneer's
preference rules for bro.dband PCS and similarly situated
services meant that no paYment would be required for licenses
granted tQ piQneer's preference recipients in thQse services.
All edits were reviewed and apprQved by the CQmmissioners before
the item was released.

el. Ar. you ~. of aay c iaYolvi~ oth.r C~••ioa.
eleci.ioall tlIat wer. .0Il circul.tioa.· in wbich th.
text of the eleci.iOD was not r.l_.ed for JDOr. than 30
clay.?

Yes. FQr example, between January 1, 1993 and May 6, 1994,
we have identified thirty-five (35) CommissiQn decisions made on
circulatiQn that were released mQre than thirty days after the
decisiQn was adQpted.

3 • Ar. you able to .acOUDt for tbe clel.y in th. r.l.... of this
text?

Yes. The deciaion in Docket No. 93-266 wa. made on
Thursday, December 23, 1993. aecau.e of the holiday sea.on and
related vacationa, weather-related clQ.ing. in January and the
press Qf other Cem.i••iQn busine•• , the editing and release
prQcess took 10Dg.r than usual. During this period, there were
five days wbich were holidays or days on which the CommissiQn was
clQsed becaua. of inclement weather, and six liberal leave days.

" • Duriq tM .-i04 _tweeD tJae mSOUDc_t of a eleci.iOD aDd
the r.l•••• of tM text of tbat deciaiOll, it i. -r
UDCl.r.taacli.. tMt tIa• .uject proceedlq i. r ••tricted
UDder the C~..ioa'. rul... k. you ...r. of aay coa.t.ct.
by eDtlti•• cIea~ted a. ·.i_...• cluZ'iDg th. Period
~iDDi...... tM C~••ioa.'. 4eci.ioa wa. aDDOUI&ced aael
eDcIiq wbeD tbe text of that cleai.ioa. wa. r.l_.ed? In your
r.spon••, pl.... incluel. any contact. in the above-
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referenced proceeding ADd any other proceeding., including
filing. made with re.pect to experimental lie.n•••.

In cases where the Commission votes on an item at an open
meeting, the so-called "sunshine period ll prohibition in the
Commission's ~ parte rules prohibits most communications to the
Commission about the merits of an item before its release. In
contrast, when items are voted on circulation, such as the First
Report and Order in ET DQcket No. 93-266, the sunshine period
prohibition is not triggered. Rather, circulation items are
governed by the nQrmal ~ parte rules which, in the case of
rulemakings such as ET Docket No. 93-266, permit ~ parte
presentatiQns so long as they are disclQsed. We have not
identified any contacts by pioneer's preference recipients
regarding ET Docket No. 93-266 during the period between the
adQption of the Fir.t RepQrt and Order Qn December 23, 1993 and
the release of the order on January 28, 1994. The only contact.
we have identified which occurred during this time in any other
relevant prQceeding. were made by APC and Ornnipoint in January,
1994 in Gen. DQcket No. 90-314 (the broadband PCS prQceeding). A
list of these CQntacts are attached a. Exhibit 1. Summaries of
each of these contacts were filed with the Commission as required
by the Commission's ~ parte rules.

5. Pl•••• oJ:»t.iD copi•• of [c c. cited in Qu••tion 5]
ADd oth.r r.l....t corr• ., aDd .~t to the
Subea.aitt.. you.. analy.i. of ~ .ll...tioaa cont.ined
th.rein. .1 upply any doe~t. nec••••ry to .upport
your c=luai .

Attached a. Exhibit 2 is a letter from the CommissiQn's
Managing DirectQr, prep.red in con.ultatiQn with the General
Counsel, concluding after exten.ive review that no AX part.
violations occurred in connection with the allegations raised in
this corre.pond.nc. about the grant Qf piQneer's preferences to .
APC, Cox and OBnipoint. 15 These are the only allegations made to
the Commi..ion of improper ~ part. contacts with respect tQ the
grant of pioD.er" preferences to APC, Cox and Qmnipoint in the
broadband PCS proc••ding. 16

15 Howev.r, the Managing Director did note certain
technical deficienci•• in nQtices Qf permi••ible ~ part.
presentations made by these parties in the piQneer's preference
review rulemaking.

l' In additiQD, there has been an allegatiQn by QualcQmm,
Inc., an unsucces.ful brQadband PCS pioneer's preference
requester, that in an experimental report Omnipoint made an
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Exhibit 2 also contains copies of all the correspondence
requested in Question 5 of your letter. In addition, the
following letters are included:

Letter from Jonathan D. Blake to Andrew S. Fishel (May 12,
1994)

Letter from Michael K. Kellogg to Andrew S. Fishel and
William E. Kennard (May 17, 1994)

6. OIl what elat., or elat•• , cUd the C:~••ion'. -Pioneer
Pr.f.reDc.- proc••• b.cc.e a re.tricted proc.eding? Did the
C~••ion i.Mae ally aDDouac~t or oth.zowi•• infora the
public a. to the elat. or the Dat~. of the r ••triction. that
would p.rtain? If .0, pl•••• provide copi.. of ally .uch
aDDOUDC..-nt. to the Subc~tt•••

As noted previously, each pioneer's preference request is
treated as an individual adjudication within a larger Commission
rulemaking docket concerning the proposed new service at issue.
In the case of broadband PCS services, the applicable docket was
Gen. Docket No. 90-314. When a request for a preference is filed
with the Commission, that request is assigned a "PP" number
within the existing docket. Each application for a pioneer's
preference becomes restricted under the AK parte rules on the
date a filing is made formally opposing the request.

The preference requests for each of the three broadband
pioneer's preference recipients were formally opposed. The APC
request became re.tricted on January 24, 1992, and the Cox and
omnipoint requests on June 10, 1992.

Before and after the dates on which these proceedings became
restricted, the Cam.ission issued announcements informing the
public of the re.tricted nature of the pioneer's preference
proceeding., either generally or with respect to broadband PCS.
First, on Ma¥ 13, 19'1, the Commission released a Report and
Order in~ DQGiet 10. 20-217 adopting the pioneer's preference
rules. 6 Rcd 3.88 (1991). In that Report and Order, the
Commission explained that any request for a pioneer's preference
would become restricted upon the filing of a formal opposition.
6 FCC Red 3493.

impermissible A& parte presentation in connection with Qualcomm's
request. That matter will be addressed by the Commission in
connection with Qualcomm's pending petition for reconsideration
of the denial of its preference request.



Chairman John D. Dingell
June 3, 1994
Page 11

On June 15, 1992, five days after the Cox and Omnipoint
preference requests became restricted, the Commission staff
issued a public notice explaining that the ~ parte restrictions
applied to pioneer's preference requests at the time at which the
requests were formally opposed. Public Notice, Ex Parte
Presentatign. relating to requests for Pioneer's Preferences, 7
FCC Rcd 4046 (Chief Engineer 1992) .

On November 6, 1992, the Commission issued its Tentative
Decision ang Mlmprapdum Opinion and Ord.r, 7 FCC Red 7794 (1992)
in the broadband PCS proceeding (Gen. Docket No. 90-314).
Therein, the Commission indicated that the broadband PCS
pioneer's preference proceeding. were restricted and that AK
parte presentations were prohibited until the proceeding is no
longer subject to administrative or judicial review. ~ at
7813, 1 so.

On February 12, 1993, the Commi.sion staff issued another
public notice reminding parties that the broadband PCS pioneer'.
preference proc.eding. are restricted. Public Notice, Ex Parte
Prl.,nt.tioD' illatigg to 2 aHa p,regpal Communications Seryice.'
Pion.,r'. Pr.flraAC' B.quest., 8 FCC Rcd 1511 (Chief
Engineer/Managing Director 1993) .

Copies of the foregoing documents are attached as Exhibit 3.

7. Did the .taff tbat ... pr...r~ reaa .Ddatioa. to the
C~••ioaer. with r.-.peat to ·.i....r Pr.f.reae.·
dt.igaatiaa. baYt 8Ub.taativ. coatact of aay .ort with
app1icaat. after the date aD ~cb tbt pr.f.reac. proc...iag
was coa.idezoed ~trictt4' hE' _ ,.1., ..zo. aayof the
.taff wbo puotiaipet" iD -.k~ 1'tCI ~ tiOD. to the
C~'SiOD aD .i....r pr.f.zo.... ..tit1 t. ,1'0 revi..iag
rllPOrts COlaG~ taXP.r~t.l lie.... filed by the
app1icAIlt. after th. date the procttdiDg ... cOD.iet.red
r.strict'"

Yes, the staff that was preparing recommendations to the
Commission bad .ubltantive contact with the succe.sful broadband
PCS pion••r's pr.fer.nce recipient. after the date on which the
specific pioneer'. preference adjudication. became re.tricted.
au Exhibit 5, provided in re.pon.e to Que.tion 8. As noted
above, contact. with r.sPOct to the variou. rul.making
proceedings were not prohibited under the AK girt. rules.
Similarly, statu. inquiries and casual remarks were not
prohibited under the AX garte rules.

Several of the Commission staff member. worked on both the
various PCS and pioneer'. preference-related proceedings. This
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Ba.ed on our review of the experimental license reports
filed by the succe••ful broadband pioneer's preference
requesters, we identified one such report. On August 19, 1993,
Ornnipoint filed an experimental report that contained responses
to comments made by Oualcomm.

is consistent with general commission practice to assign staff to
multiple projects involving similar issues or requiring similar
expertise. With respect to your specific example, some of the
staff who made recommendations to the Commission concerning
preference requests also reviewed experimental license
applications and reports.

Do aDY 01 tM technic.l or other r-.ort. OD th.
• _~ul licen... of t:be four applicant. who

reaai'" • ·pioaeer pr.fer..o.· ...rcl, fileel OD or
alter tM "te. oa wbich t:be C~••io. cOD.ider. th.
JlQ8 ·.i__r Ps-.f.r_a.· proaeecliag to hay. becc:.a
re.ts-ict", addr••• or r • .,... to arguIIeDt...d. by
co _t.r. cODC.rning any of t~ recipient'.
qualific.tiOD. to r.c.iv. a piOD.er pr.f.renc.?

••

8. Pl•••• i4_tify th. clat•• , participant. in, anel .pecific
.ubj.ct. of .11 ..eting., cODYer••tiOD. or cc ~ic.tiOD. of
any .ort b.t.... C~••iOD .t.ff or C~••iOD.r. anel any
of th. four ...licant. ult1aately cI••ipated •• ·piOD.er.·
.ft.r th. elat.. OD wbich t~ C..-i••iOD cODaicl.r. the
proc.ecliq. to hav. b.en r_tricted. Pl_.. include lUly
CODt.Ct. ~ich .ddr••••el per.ODal c~ aaic.tiOD. ..rvic.. in
geaer.l, ....rilMmt.l lic__ belel by .pplicant. (including
technic.l tri.l. or report. of ~ .ort r.l.teeS th.r.to), or
any coat.ct. rel.teel to ~ ·piaaeer pr.f.renc.· rul.. ••
cOD.iel.reel i. Docket 93-21' or ..r. gen.r.lly. In your
r.8pOn•• , pl.... i.clude • liat~ of .11 coat.ct.,
inclueling tho•• cODaid.r.d to be .t.tua inquiri•••

Pl•••• provicle • copy of .11 writtea ..t.ri.l••~tteeS to
the C~••iODer. or .t.ff with r • ..,ect to the abov. i ••u•••

A list of all such contacts that we have identified with
respect to the broadband PCS pioneer's preference recipients is
attached as Exhibit 4. A8 noted above, contacts with respect to
the various rulemaking proceeding. are not prohibited under the
tX parte rules if di.closed. Similarly, status inquiries and
casual remarks are not prohibited under the AK parte rules. The
copies that we have been able to identify of written materials
submitted to the COBBi••ioners or staff in connection with these
contacts are attached a. Exhibit 5. Copies of the relevant ~
parte notices are attached as Exhibit 6.

9.
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b. If your .....r to the abov. [Qu••tion 9(a)] i. -no-,
pl.... .ddr... your UDd.r.taading of the ••aning of
Mlt.l' ••tat~t in it. pr~••• report, fil.d Jun. 29,
1992, that -Nt.l d.cided to revi•• it. plann.d t ••t
.chedul•• aDd fir.t evaluate it. MUlti-Carri.r
IIo4Iul.tioa C-MCJ(·) teclmi.... in ord.r to conclu.iv.ly
.ddr••• c=•••nt...d. by otber parti•• in r.apon•• to
Nt.l'. JUDe 1, 1992, ... ~eo~ic.l ....ibility
D.-oa.tr.tiOD,· aDd it.~••iOll th.r.in of .at.ri.l.
bol.t.ri.. it. cl.ia that it could .chi.v. the elat.
r.t•• for which it ultt.At.ly was .ward.d • pr.f.r.nc•.

The answer to Question 9(a) is "No" with respect to
broadband PCS. Mtel's statement is addressed in a separate
letter regarding narrowband PCS ..

c. W.r. aay of the report. fil.. in the -.p.rt.eDt.l
Lic.... fil.. by tbe four ·.ioaeer Pr.f.renc.·
recipi..t. ..rved by tbo.. recipieat. OIl parti••
oppo.i.. tJaeir ·Pioa.eer ....f.r~.· .warda? Did the
C~••ioa'. rul•• r-.uire ..rvic. of th••• report. on
the entiti•• oppo.i.. the ·PiOll..r Pr.f.renc.· award.
_d. by the Ce:-ai••iOll?

Some (but not all) of the experimental license reports by
the broadband PCS pioneer's preference recipients were served.
The Commission's rules do not explicitly provide for service of
the experimental reports. A8 explained below in response to
Question 9(d), the reports were available to the public.

d. wer. aay JM:OGecIur••••tallli..... by the Ce:-ai••iOD to
notify a.....t. to tM~ that the report. had
be.. r __""', or that tM recipieat. had _t with
C-.i••i~. or C~••i ...taff r_rding the
-.pect..atal lic....., or r.,ort. a••ociated th.rewith?
If DOt, -auld .uch notic. aDd opportunity to cc..ent
baYe be_ prop.r?

Yes. On May 10, 1991, the Chief of the Frequency
Allocation. Branch of the Office of Engineering and Technology
filed a memorandum in Gen. Docket No. 90-314, indicating that PCS
experimental licen.. reports were being incorporated into the
docket, and that such reports were available for public
inspection and copying. Ba.ed on the recollections of the
Commission staff persons involved in the experimental licensing
process, numerous parties inspected and copied the documents. No
procedures were established to notify the public of any meetings
by pioneer's preference requesters regarding their experimental
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reports. Because numerous parties inspected and copied the
reports, it does not appear that additional notice and comment
procedures were necessary.

e. Ha. the Ca..i••ion dete~.ed that no SK parte
info~tion received by the Ca..i••ioner. or C~••ion
.taff am or after the date. am wbich the proceediag.
bec... r ..tricted was coa.i4ered by the .taff in it.
recc eDdation. that the -.iameer Preference
recipieDt. were .0 eDtitled? If .0, what i. the ba.i.
for .uch a dete~natiam?

As noted above, AX parte presentations in the rulemaking
proceedings were not prohibited so long a. they did not address
the merits of the pioneer's preference requests. In addition,
status requests and casual or incidental remarks were not
prohibited. We have not identified any contacts that fall
outside these categories of permis.ible communications. In this
regard, the Commission's rules require that impermissible AX
parte presentations in restricted proceedings be reported to the
Managing Director, 47 C.F.R. § 1.1212, and no such reports have
been made regarding broadband PCS pioneer's preferences other
than the letters discussed in Question 5 above. As noted in
response to Question 5, the Managing Director determined that no
AX parte violations occurred in connection with the allegations
raised in this correspondence about the grant of pioneer's
preferences to APC, Cox and Ornnipoint, except technical
deficiencies in the notices of permissible ~ parte presentations
filed with ehe Commission.

f. ... tIM C[ i ssiOll dete~a" t:laat DO _ part.
info.-ti-. received by tM C~ssiOller. th_elve.,
either cU.r:eatly or tIaz'cNIIl tJae staff, OD or after the
elate tM Pl:oa..cU.•s bee_ r ..tricted, was COIl.i_red
ill c1et"'at... whether tile reaipi_t. were eDtitled to
·.loaeer ~efer_ces·? If so, wbat is the basi. for
auah a c1ete&'ainatioD?

Based Oft our interviews with the Commis.ioners and their
staffs, we have determined that after the broadband PCS pioneer's
preference proceedings became restricted, none of the
Commissioners received AX parte pre.entations which addressed the
merits of the APC, Cox or Ornnipoint pioneer's preference requests
or were otherwise outside the categories of permissible
communications. In addition, before receiving AX parte
presentations by pioneer's preference recipients, the
Commissioners or their staffs routinely reminded the recipients
that discussion of the merits of contested pioneer's preference
requests is prohibited. Similarly, before receiving ~ parte
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presentations related to the PCS rulemaking issues from pioneer's
preference recipients, Chairman Hundt and/or his staff advised
them that he is recused from all proceedings related to the award
of pioneer's preferences in the broadband PCS services and that
discussions should be confined to permissible topics.

10. With r ....et to the four _tit1.. ultt.At.ly d••ign.ted. ••
r.eipient. of -PiOD.er Pref.r_e.- .ward., pl•••• re.pond to
the following qu••tion.:

•• CD wbat dat•• did C~••iOD p.r.oDDel vi.it the .it••
• t wbieh ....rt.ent. wer. eODdueted to v.rify the
r ••ult. of the tri.l.?

Commission staff did not visit any test sites to verify
broadband PCS trial results. A staff person from the
Commission's Office of Engineering and Technology (OET) visited
APC's test site to view a demon.tration of APC's CT-2 (second
generation cordle•• telephone) technology in the 900 MHz band,
but not for the pUrPO.e of verifying te.t results. APC was not
awarded a preference for this technology; its preference was
granted in the 2 GHz band. We are unable to determine the exact
date of the visit.

b. Pl.... furBi.h the Subc~tt•• with the n.... and
titl•• of .11 sueh p.r.ODD.l.

Thomas Mooring, an Electronics Engineer in OET, made the
visit described above.

e. Pl.... ....rU». the r-.port. that wer. dr.fted.
.ub.eqm..t to .it. vi.it••

Not applicable.

d. ... -.zo.~ rtlpOrt. treat" by the C~••iOD? wer.
tJiMIF p1.... ill the PUlie Pil• ., wer. they r.l...ecl to
tM "'lia ao •• to perm,t 01 _t• ., .1.... clet.il any
o _t. tIMlt wer. rea.1.. by the C~••iOD in
r.apoaa. to th.ir r.l•••• to th. publie.

Not applicable.

•• Did tbe C..-t••iOD ••tabli~ aD iIlt.r.aal r ..l .. proe•••
for ~ ~rt.? Pl.... li.t tbe D.... aDd titl••·of
.11 C~••iOD per.oDD.l involved lD .ueh a r ..l ...

Not applicable.
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f. Did the C~••ion ••tabli.h • -P••r R.vi..- proc•••
for the iadependent review of t •• ting r ••ult.? If .0,
pl•••• furni.h the S~~tt•• with a d••cription of
.uch • proc••• , including the na.e. and credential. of
any -P.er R.vi..- pan.l that exaain.d and v.rified t ••t
r ••ult••

Duri.. the cour.e of the CORRitte.'s d.liber.tiaa.
concerning the auctioning provi.ions of l.st ye.r'.

c. DlW1IIIr tile cCllMluct of the t ••t!lle', bow -.say ba••
• tati... -.c. built for eaob of the four applicaDts?
BOw far ....t ..r. the __ .t.ti_? DuriAlr the
cour.. of tile site vi.it., ~ ---r bend.ets ..r. the
Ce-:I.••ioa per.omael able to verify ..r. d..loyed? Bow
.-ny baDd-off. were recorded by CORRissioa persoan.~?

Not applicable.

11. With r.~ct to the .it. vi.it. r.f.rred to abov., pl....
furni.h the 8ubc~tt•• with the following info~tion:

a. During the coaduct of the te.tiDg, how.any chamlel.
wer. utilised for .ach applicant during .ach t ••t?

Not applicable.

b. Wbat cb·...l •••i .....t. -.ce utilised for ••ch t ..t?
wer. tIIe_ the ._ ab-_l •••:I.._.t., or at l_.t in
the _ fr...tlDcy baad, a. t1ae •••i .....t. that bad
beeD p-aated for the four reeipi_t. of the -PiaM.r
'r.fer.-a.- de.ipatioa.? If DOt, bow do•• the
Ce-t••ioa iIlteD4 to _foro. it. cODAli tiOl'l that - e.ch
lic..... ...t build a .,.t.. ~t .ubetantially ~••
the d..i ..... tecbDologie. upoD which it. pref.rence
award i. ba.ed-?

No such testing occurred. ~ in all ca.es in which it
imposes condition. on licen••s, the Commis.ion will have
available the full range of .anction8 provided in the
Communications Act to discipline a broadband pioneer's preference
recipient if it violates a condition of its license. For
example, the Cam.i••ion could fine the licensee, i.sue a ce.se
and desist order, revoke its license or decline to renew its
license. T~e Ca..i••ion has not indicated specifically which of
these enforcement mechanisms would be invoked in the event that
Cox, APC or omnipoint were to violate a license condition.

12. a.
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·o.Dibu. Budg.t R.concili.tion Act,· th.re w.re v.rying
••tu.at.. of the aIIO\Ult of revenue that would b.
r.c.ived by the Gov.r.aa..t •• the r ••ult of a••igning
fr.quenci•• by cc.p.titi.". bic:lding. It i. ~
under.t"'iq that the t recent ••tiaat. by the
Offic. of MaDag..-nt aDd t i. $30 p.r .pop. (unit
of popul.tion). U.iDg~. ..tt.&t., pl.... furni.h
the Sube~tt•• with aD ..-ly.i. of revenue foregone
cU.I'Mt,ly for the four lio_. that will not b. i ••u.d
by c...titiv. bic:ldiDg pz'OOedur•• if the C~••ion
i.au.. licea... to the foul' r.cipient. of ·Pion••r
Pr.f.renc.· .ward••

We have not independently estimated the auction revenue
foregone from the three broadband PCS pioneer's preference
awards. Developing an accurate e.timate of foregone revenue is
difficult. There are no established numerical values for the
nationwide market for narrowband PCS, for the spectrum being used
for PCS or for the PCS technology itaelf, which is new.

We are not aware of any OMB e.timatea of $30 per unit of
population, or "pop." However, the Hou.e Budget Committee
estimated in 1993 that total broadband PCS revenues would be
approximately $10 billion. Dividing $10 billion by the U.S.
population of approximately 250 million results in an average
estimated value of $40 per pop for all 120 MHz of spectrum
allocated to broadband PCS. Thus, the 30 MHz of PCS spectrum
awarded to each of the broadband PCS pioneer's preference
recipients would r.present approximately $10 per pop. At $10 per
pop, with the combined population for the three broadband PCS
markets of 53.3 million, the auction revenue foregone for the
three 30 MHz broadband licenses would be $533 million.

b. III aMiti_, '1•••• fuaai_ tM .1Iba-.ltt_ with your
_lysi. of tile .ffeat tllat i.lIUiae' the.e four lic_.e•
• ~ DO aoet to the lie..... 1. lik.ly to have on tho••
.. ",t _ 'I'ospective Illi...... for ODe of the
1'8 :La'.. lic_... .1_ MIle .....zy .tt..t to
....tifF .... illpact of i..-iJltr the•• licen••• without a
c••t OIl tJae bicldiag .trat...i •• of poteatial bidd.r••

The net effect of awarding licenses under the pioneer's
preference rules on the value of the remaining PCS licenses
cannot be quantified easily. It could result in an increase or a
decrease in auction revenues derived from the remaining licenses,
depending on the circumstances. The Commission's staff believes
that issuing these licen.es prior to auctioning the remaining
licenses could affect the strategies of potential bidders and the
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A8 noted above, our review of the PCS and pioneer's
preference proceeding., the relevant AX parte notices, and
information provided by current and former Commissioners and
Commission staff uncovered no misconduct by the· Commission in
these proceedings. I trust that the foregoing is fully
responsive to your inquiries and addresse. your concern about
pos.ible improprieties by the Commission related to the grant of
pioneer's preference. to APC, Cox and Omnipoint. Should you
require any additional information in this regard, please contact
me.

ultimate assignment of licenses. The effect on bidding for the
remaining licenses is likely to depend on whether those licenses
are complements or substitutes for the licenses awarded under the
pioneer's preference rules. Once the pioneer's preference
licenses have been issued, bidders (other than the pioneer
awarded a license) interested in licenses that are close
substitutes for pioneer's preference licenses (~, licenses in
the same geographic area but on different channels within the
same band) would likely be willing to pay more for these
remaining licen.... This is becau.e there is one less close
substitute available for auctioning. On the other hand, bidders
(other than the pioneer awarded a license) interested in
complementary licen.e. (~, licenses on the same frequency
channel in adjacent geographic area.) would likely be willing to
pay less for such remaining licenses than if all the
complementary licenses were up for auction at the same time.

Sincerely,

tJtJi.:. r. /Iw.- - ~
William E. Kennard
General Counsel

The Honorable Dan Schaefer, Ranking
Republican Member
Subcommittee on Oversight and
Investigation.

cc <w/o attachments) :
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IUIBIT 1

Contact. by BroadbaDd PCS Pioneer'. Preference Recipient. between
Dec.-ber 23, 1993 and January 29, 1994

(Question 4)

Notice Meeting Commission Staff Subject of
Date Date Pioneer Pres.nt Meeting

1-14-94 Not Chairman Hundt, PCS
specified APC Karen Brinkmann competitiveness

1-19-94 1-18-94 APC William Kennard, Written
Peter Tenhula submissions1

1-19-94 1-18-94 APC· Chairman Hundt, Written
Karen Brinkmann submissions

1-24-94 1-24-94 Qmni- David Means, Unlicensed
point Rick Engelman PCS

1 The term "written submission." indicate. that materials
previously filed with the Commission were the subject of the
meeting.
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UPORT8D COR'I'ACTS WITH ca.lJ:88J:0If ._QI82aL

The following chart lists contacts with Commissioners and commission staff members
reported by American Personal Communications (APC), Cox Enterprises, Inc. (Cox), and
Omnipoint Corporation (Omni) after each party's pioneer's preference request became a
restricted proceeding within Gen. Docket No. 90-314. For ease of reference, the dates on
which the pioneer's preference requests became restricted are:

APC: January 24, 1992
Cox: June 10, 1992
Qmnipoint: June 10, 1992

The list is derived from the commission's docket files in the following proceedings:
ET Docket No. 93-266 (Review of the Pioneer's Preference Rules); PP Docket No. 93-253
(Implementation of section 309(j) of the Ca..unications Act -- ca.petitive Bidding); ET
Docket No. 92-9 (Redevel~nt of Spectru. to Encourage Innovation in the Use of New
Telecommunications Technologies); Qen Docket No. 90-314 and 8T Docket No. 92-100
(Amendment of the Commission's Rules to Bstablish Mew Personal COMmunications services;
and Gen. Docket No. 90-217 (BstablishMent of Procedures to Provide a Preference to
Applicants Proposing an Allocation for New Services) .

The following Commission personnel participated in contacts:

Kathleen Q. Abernathy -- Assistant to commissioner Marshall
Rudolfo Baca -- Assistant to Chairman
Beverly G. Baker -- Deputy Chief, Private Radio Bureau (PRB)
commissioner Andrew C. Barrett
Lauren J. Belvin -- Assistant to Commissioner Quello; Acting Director, Office of

Legislative Affairs (OLA)
Robert E. Branson -- Assistant to Commissioner Barrett
Karen Brinkmann -- Special Assistant to Chairman Hundt
Donald Campbell -- Office of Engineering and Technology (ORT)
Kelly Cameron -- Legal Assistant to Bureau Chief, Common Carrier Bureau (CCB)
John Cimko, Jr. -- Chief, Mobile Services Division, CCB
Jackie Chorney -- Office of General Counsel (OGC)
Jonathan V. Cohen -- Special Assistant to Interim Chairman Quello; Office of Plans and

. Policy (OPP)
Randall S. Coleman -- Assistant to Commissioner Duggan



James R. Coltharp -- Special Advisor to Commissioner Barrett
Robert Corn-Revere -- Assistant to Commissioner and Interim Chairman Quello
Diane J. Cornell -- Acting Senior Legal Advisor to Chairman Hundt; Assistant to

Commissioner Marshall
Thomas P. Derenge -- OET
Kathryn Dole -- OGC
Commissioner Ervin S. Duggan
Thomas Egler -- Intern to Chairman Hundt
Richard Engelman -- Chief, Technical Standards Branch, OET
Michele C. Farquhar -- Assistant to Commissioner Duggan
Brian F. Fontes -- Chief of Staff to Interim Chairman Quello; Senior Legal Advisor to

Commissioner Quello
Bruce A. Franca -- Deputy Chief Engineer
Donald H. Gips -- Deputy Chief, OPP
Terry L. Haines -- Chief of Staff to Chairman Sikes
Ralph A. Haller -- Chief, PRB
William G. Harris -- Assistant to COMMissioner Ouello
Jeffrey H. Hoagg -- Assistant to COMMissioner Barrett
Cecily C. Holiday -- Chief, Satellite Radio Branch, CCB
John C. Hollar -- Assistant to comissioner Duggan
Chairman Reed E. Hundt
Phillip Inglis -- OET
Barnett C. Jackson, Jr. -- CCB
Edward R. Jacobs -- Deputy Chief, Land Mobile and Microwave Division, PRB
Stevenson S. Kaminer -- Assistant to Commissioner Marshall, Legal Counsel, OET
Michael Katz -- Chief Economist, OPP
William E. Kennard -- General Counsel
Julius Knapp -- Chief, Authorization and Evaluation Division, OBT
David Krech -- CCB
Evan R. Kwerel -- OPP
Kathleen Levitz -- Deputy Chief, CCB
Ren~e Licht -- Acting General Counsel
Martin D. Liebman -- Deputy Chief, Rules Branch, Land Mobile and Mic~.. Division, PRe
Byron F. Marchant -- Senior Legal Advisor to Commissioner Barrett
Stephen Markendorff -- Chief, Cellular Radio Branch, Mobile Services Division, CCB
Paul Marrangoni -- OET
Commissioner Sherrie Marshall
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Rowland K. Martin -- OMD
Geraldine Matise -- Chief, Legal Branch, Mobile Services Division, CCB
Maura McGowan -- OET
David Means -- Chief, Engineering Evaluation Branch, OET
A. Richard Metzger -- Acting Chief, CCB
Matthew Miller -- Assistant to Chairman Sikes
Tom Mooring -- OET
Kent Y. Nakamura -- Legal Counsel, PRB
F. Ronald Netro -- Engineering Assistant, PRB
Linda L. Oliver -- Assistant to commissioner Duggan
Myron C. Peck -- Deputy Chief, Mobile Services Division, CCB
Robert M. Pepper -- Chief, OPP
Robert L. Pettit -- General Counsel
Nam P. Pham -- OET
Commissioner and Interim Chairman James H. Quello
Karen Rackley -- PRB
Charla Rath -- Assistant to Chairman Sikes
David P. Reed -- opp
John A. Reed -- OET
Kenneth Robinson -- Assistant to Chairman Sikes
Peter Ross -- Assistant to Commissioner Marshall
Greg Rosston -- OPP
Sara Seidman -- Special Assistant, OGC
Anthony Serafini -- OET
David R. Siddall -- Chief, Frequency Allocations Branch, ORT
Chairman Alfred C. Sikes
Rodney Small -- OET
Lisa B. Smith -- Legal Advisor to Commissioner Barrett
Linda Townsend Solheim -- Director, OLA
David H. Solomon -- Assistant General Counsel
Thomas P. Stanley -- Chief Engineer
James M. Talens -- CCB
Peter A. Tenhula -- OGC
Fred Thomas -- OET
Cheryl Tritt -- Assistant to Chairman Sikes; Chief, CCB
Gerald P. Vaughan -- Deputy Chief, CCB
Richard K. Welch -- OGC
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ET Docket RO. '3-211 (Pioneer'. Preference Rev1..)1

Letter "et1Dg 'arty 'arl;ia~hJ M1.I;

5-9-94 none APC Commission Cablevision Systems
Corporation letter

5-5-94 5-5-94 Qmni OUello, Baca previous filings

5-3-94 5-3-94 Cox Baca comments

4-29-94 none Cox OUello, Barrett, Cablevision Systems
Markendorff, Matise letter

3-31-94 none APC Commission Bell Atlantic letter
opposition

12-20-93 12-17-93 APC Fontes, Cohen, Marchant, APC's written submissions in
&12-22-90 Hollar, Siddall referenced dockets]

12-17-93 12-16-93 APC Fontes, Cohen, Marchant written submissions
Hollar

12-16-93 12-15-93 APC OUeiio, Fontes, Cohen, written submissions
Hollar, Stanley, small

1 This was not a restricted proceeding under the Commission'S AX parte rules.

2 Where no meeting is indicated, the "participants" are the recipient. of the written
presentation indicated under "letter."

) The terms "written submissions" or "comments" are used throughout this Exhibit 4 to
indicate that materials previously filed with the Commission were the subject of the
meeting.
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