
Reconsideration, CTIA rebutted the claims of the National

Cellular Resellers Association, MCI, the National Association
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Washington, D.C.

In the Matter of

Implementation of Sections 3(n)
and 332 of the Communications Act

Regulatory Treatment of Mobile
Services

REPLY OF THE
CELLULAR TELECOMMUNICATIONS INDUSTRY ASSOCIATION

TO COMMENTS TO PETITIONS FOR RECONSIDERATION

1 CTIA is a trade association whose members provide Commercial
Mobile Services, including over 95 percent of the licensees
providing cellular service to the United States, Canada, and
Mexico, and the nation's largest providers of ESMR service.
CTIA's membership also includes wireless equipment
manufacturers, support service providers, and others with an
interest in the wireless industry.

proceeding. 2

The Cellular Telecommunications Industry Association

("CTIA") 1 respectfully submits its Reply to Conunents to the

2 See In the Matter of Implementation of Sections 3 (n) and
332 of the Communications Act, Regulatory Treatment of
Mobile Services, Second Report and Order, GN Docket 93-252,
9 FCC Rcd 1411 (1994) ("CMRS Order") .
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carriers in the forbearance rules adopted for other CMRS

Commission to revisit its decision to include cellular

Nextel

CTIA urged the

Nextel endorses MCr' sNot surprisingly, 5

regulatory mechanisms in light of a competi tive

encompass a dominant/non-dominant regulatory scheme.

providers. 4

also concurs with MCI's discussion of the appropriate levels

5 Mel has announced its intention to spend $1.3 billion to
purchase a 17% interest in Nextel. Washington Business Wire,
Feb. 28, 1994.

of regulation for dominant and non-dominant CMRS providers, as

3CTIA Opposition/Comments at 2-7.

4 Opposition of Nextel Communications, Inc. at 5-6.

In its Opposition, Nextel Communications urges the

Section 332 (c) (1) (A) Does Not Require that the
Commdssion Classify Cellular as ~Non-dominant" to
Justify Forbearance

arguments that the Commission's CMRS regulations should

implement the statutory mandate to institute regulatory parity

marketplace.

minimum of

and to subj ect all commercial mobile radio services to a

the regulatory regime the Commission has established to

intrastate CMRS interconnection rates.
3

Commission to reject these requests for wholesale revision of

charges, and improperly has preempted state regulation of

decided to forbear from regulating CMRS end-user and access

Department of Public Service that the Commission improperly

of Regulatory utility Commissioners, and the New York state
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concept of "dominance".

The Commission, however, did not base its decision to

Not only

Rather, the

analysis now endorsed by Nextel is fatally flawed.

obligations. 6

well as MCl' s position concerning LEC interconnection

[d]espite the fact that the cellular service market
place has not been found to be fully competitive,
there is no record evidence that indicates a

do MCl and Nextel merely repeat the same arguments concerning

[t]he Commission's conclusion that forbearance is
appropriate because all CMRS is offered by "non
dominant carriers" in "competitive markets" is
inconsistent with its own findings elsewhere in the
R&O that "the record does not support a finding
that the cellular marketplace is fully competitive.,,8

The crux of MCl's argument is that:

As CTlA demonstrated in its Opposition/Comments, the MCl

dominance and the asserted lack of competition that the

statutory test for forbearance is entirely separate from the

Commission fully considered and rejected in the CMRS Order,
7

MCl (and now Nextel) miss the essential point that the

forbear on the premise that all CMRS is offered by "non-

dominant carriers" in "competi tive markets".

Commission specifically stated that:

6 Nextel Opposition at 4-5, and n. 6. See MCl Petition for
Clarification and Partial Reconsideration at 4-5.

7 See Nextel' s Comments filed November 8, 1993 at 18 and
Nextel's Reply Comments filed November 23, 1994 at 3-9.

BMCl Petition at 4.
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aware of the dominant/non-dominant distinction when it enacted

9 CMRS Order at 1478.

thethat

Congress was well

requirenotdoes

rather the Commission properly based its

332 (c) (1) (A)Section

non-dominant;

decision to forbear on its finding that cellular carriers were

Congress did not require the Commission to base its

need for full-scale regulation of cellular or
any other CMRS offerings. 9

decision on the finding that tariffs were not necessary under

" ... when House-Senate conferees added the
requirement that the Commission evaluate market
conditions before it decided to forbear, they
did not limit forbearance to carriers that had
been declared "non-dominant." Rather, they required
only that the Commission determine that forbearance
will "promote competition among providers of
commercial mobile services."l 1

the three prong standard for tariff forbearance set forth in

Section 332 (c) (l) (A) .

Commission classify a commercial mobile service provider as

in its Opposition to Petitions for Reconsideration,

the Budget Act. 10 As McCaw Cellular Communications points out

"non-dominant" to justify forbearance.

10 See, e.g., H.R. Rep. No. 213, 103d Cong., 1st Sess. 260-61
(stating that the Committee was aware of the Court of
Appeals decision voiding the "Commission's long-standing
policy of permissive detariffing, applied to non-dominant
carriers") .

l1McCaw Cellular Communications Opposition to Petitions for
Consideration at 10-11 (footnotes omitted) .



5

13 Id. at 1478.

statutory test where it states three reasons for the

The CMRS OrderCMRS providers from title I I provisions.

332 (c) (1) (A) of the Budget Act specifies a three prong test

that the Commission must apply in considering to forbear

The CMRS Order precisely tracks the three prong

specifically finds that the cellular market is sufficiently

competitive to muster forbearance under this statutory

test; 12 and the fact that the Commission finds the cellular

market "not fully competitive" does not undermine the

overall finding of sufficient competition. 13

Instead of basing its analysis on "dominance", Section

today, wi th addi tional competi tion promised in the future;

Commission's decision to forebear from requiring tariffing

of cellular services: (I) sufficient competition exists

(2) section 201, 202 and 208 provide important protections

if market failure arises; and (3) forbearance is consistent

with the public interest because tariffs are not essential

to insure that non-dominant carriers do not unjustly

discriminate in their rates. 14

12 CMRS Order at 1478-1479.

14 The Commission also recognized that in a competitive
environment, imposition of mandatory and/or voluntary
tariffing can harm competition. See CMRS Order at 1478
1480.



Conclusion

Since the Conunission's three findings fully meet the

statutory standard for cellular tariff forbearance, the

Conunission should reject the arguments of those who seek to

reimpose such obligations.

Respectfully submitted,

CELLULAR TELECOMMUNICATIONS
INDUSTRY ASSOCIATION

dt'~~
Vice President, General Counsel

Randall S. Coleman
Vice President for

Regulatory Policy and Law

1250 Connecticut Ave., N.W.
Suite 200

Washington, D.C. 20036

June 27, 1994

6



Certificate of Service

I, Stacie A. Brooks, hereby certifY that on this 27th day ofJune, 1994, copies of
the foregoing Reply Comments of the Cellular Telecommunications Industry Association
were served by hand delivery upon the following parties:

William F. Caton
Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

International Transcript Service
1919 M Street, N.W., Room 246
Washington, D.C. 20554



CERTIFICATE OF SERVICE

I, Stacie Brooks, certify that on this 27th day of June, 1994, a copy of the foregoing Reply
Comments of Cellular Telecommunications Industry Association was sent by U.S. mail, postage
prepaid, to each of the parties listed below:

John Cimko, Jr.
Chief, Mobile Services Division
Common Carrier Bureau
Federal Communications Commission
1919 M Street, N. W.
Room 644
Washington, D.C. 20554

Rosalind K. Allen
Chief, Rules Branch
Private Radio Bureau
Federal Communications Commission
2025 M Street, N. W.
Room 5202
Washington, D.C. 20554

Howard J. Symons
Mintz, Levin, Cohn, Ferris, et aI.
701 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
(McCaw Cellular Communications)

Raymond G. Bender, Jr., Esq.
Dow Lohnes & Albertson
1255 23rd Street, N.W.
Suite 500
Washington, D.C. 20037

Maureen A. Scott, Esq.
Commonwealth of Pennsylvania
Public Utility Commission
P.O. Box 3265
Harrisburg, PA 17105-3265



Michael D. Kennedy
Director, Regulatory Relations
Motorola, Inc.
1350 Eye Street, N.W.
Washington, D.C. 20005

Gail L. Polivy, Esq.
GTE Service Corporation
1850 M Street, N.W.
Suite 1200
Washington, D.C. 20036

Lewis J. Paper, Esq.
David B. Jeppsen, Esq.
Keck, Mahin & Care
1201 New York Avenue
Washington, D.C. 20005
(Cellular Service, Inc. and Com Tech, Inc.)

Gregg P. Skall, Esq.
Pepper & Corazzini
1776 K Street, N.W.
Suite 200
Washington, D.C. 20554

Ellen S. LeVine, Esq.
Staff Counsel
Public Utilities Commission of

the State of California
505 Van Ness Avenue
San Francisco, CA 94102

William J. Cowan, Esq.
General Counsel
New York State Department of

Public Service
Three Empire State Plaza
Albany, NY 12223



Edward R. Wholl, Esq.
The Nynex Corporation
120 Bloomingdale Road
White Plains, NY 10605

C. Douglas Jarrett, Esq.
Keller & Heckman
1002 G Street, N. W.
Suite 500 West
Washington, D.C. 20001
(Rig Telephones, Inc.)

Jeffrey S. Bork, Esq.
Crowell & Moring
1001 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
(Bell Atlantic Companies)

Robert S. Foosaner, Esq.
Senior Vice President - Government Affairs
Nextel Communications, Inc.
601 13th Street, N. W.
Washington, D.C. 20005

Phillip L. Spector, Esq.
Paul, Weiss, Rikind, Wharton & Garrison
1615 L Street, N.W.
Suite 1300
Washington, D.C. 20036
(PageMart, Inc.)

Albert H. Kramer, Esq.
Keck, Mahin & Cate
1201 New York Avenue, N.W.
Washington, D.C. 20005-3919
(PTC Cellular)

Henry Goldberg, Esq.
Goldberg, Godles, Wiener & Wright
1220 19th Street, N.W.
Washington, D.C. 20035
(Ram Mobile Data USA Limited Partnership)



-,Ii I

Keller and Heckman
1001 G Street, N.W.
Suite 500 West
Washington, D.C. 20001
(Rig Telephones, Inc.)

David A. Reams, Esq.
President and General Counsel
Grand Broadcasting Corporation
P.O. Box 502
Perrysburg, OH 43552

James D. Ellis, Esq.
Southwestern Bell Corporation
175 E. Houston, Room 1218
San Antonio, TX 75205

Wayne Watts, Esq.
Southwestern Bell Mobile Systems, Inc.
17330 Preston Road
Suite l00A
Dallas, TX 75252

Stuart F. Feldstein, Esq.
Fleischman and Walsh
1400 16th Street, N.W.
Washington, D.C. 20036
(Time Warner Telecommunications)

Rodney L. Joyce, Esq.
Ginsburg, Feldman & Bress
1250 Connecticut Avenue, N. W.
Washington, D.C. 20037
(In-Flight Phone Corp.)

Leonard 1. Kennedy, Esq.
Dow, Lohnes & Albertson
1255 23rd Street, N.W.
Suite 500
Washington, D.C. 20037
(Comcast Corporation)



Joel H. Levy, Esq.
Cohn and Marks
1333 New Hampshire Avenue, N.W.
Suite 600
Washington, D.C. 20036
(National Cellular Resellers Association)

Frank Michael Panek, Esq.
2000 West Ameritech Center Drive
Hoffman Estates, IL 60196
(Ameritech)

Randall B. Lowe, Esq.
Jones, Day, Reavis & Pogue
1450 G Street, N.W.
Washington, D.C. 20005
(CenCall Communications Corporation)

William B. Barfield
BellSouth Corporation
1155 Peachtree Street, N.E.
Atlanta, GA 30367-6000

Richard M. Tettelbaum, Esq.
Gurman, Kurtis, Blask & Freedman, Chtd.
1400 16th Street, N.W.
Suite 500
Washington, D.C. 20036
(Illinois Valley Cellular RSA 2 Partnerships)

W. Bruce Hanks
President
Century Cellunet, inc.
100 Century Park Avenue
Monroe, LA 71203

Allan R. Shark
President
American Mobile Telecommunications

Association, Inc.
1835 K Street, N.W.
Suite 203
Washington, D.C. 20006



1IL1

Russell H. Fox, Esq.
Gardner, Carton & Douglas
1301 K Street, N.W.
Suite 900, East Tower
Washington, D.C. 20005
(B.F. Johnson Company)

David L. Jones, Chairman
Government and Industry Affairs Committee
The Rural Cellular Association
2120 L Street, N.W., Suite 810
Washington, D.C. 20037

Judith St. Ledger-Roty, Esq.
Reed Smith Shaw & McClay
1200 18th Street, N.W.
Washington, D.C. 20036
(Paging Network, Inc.)

Shirley S. Fujimoto, Esq.
Keller and Heckman
1001 G Street, N.W.
Suite 500 West
Washington, D.C. 20001
(Lower Colorado River Authority)

Wayne V. Black, Esq.
Keller and Heckman
1001 G Street, N.W.
Suite 500 West
Washington, D.C. 20001
(The American Petroleum Institute)

Linda C. Sadler
Manager, Governmental Affairs
Rockwell International Corporation
1745 Jefferson Davis Highway
Arlington, VA 22202

Michael Hirsch
Vice President of External Affairs
Geotek Industries, Inc.
1200 19th Street, N.W.
Suite 607
Washington, D.C. 20036



Jay C. Keithley, Esq.
Sprint Corporation
1850 M Street, N.W.
Suite 1100
Washington, D.C. 20036

James P. Tuthill, Esq.
Pacific Bell and Nevada Bell
140 New Montgomery Street
Room 1525
San Francisco, CA 94105

David E. Weismann
Meyer, Faller, Weisman & Rosenberg, P.C.
4400 Jennifer Street, N. W.
Suite 380
Washington, D.C. 20015
(National Association of Business and

Education Radio)

James Bradford Ramsay, Esq.
Deputy Assistant General Counsel
National Association of Regulatory

Utility Commissioners, Inc.
1102 Interstate Commerce Commission Building
P.O. Box 684
Washington, D.C. 20044-0684

Phillip L. Spector, Esq.
Susan E. Ryan, Esq.
Paul, Wiess, Ritkind, Wharton & Garrison
1615 L Street, N. W.
Suite 1300
Washington, D.C. 20036
(Seiko Telecommunications Systems, Inc.)

Martin W. Bercovici, Esq.
Keller and Heckman
10001 G Street
Suite 500 West
Washington, D.C. 20001
(Waterway Communications Systems, Inc.)




