
number should be substantial since it assures renewal. 22 See

infra at 24-25.

22 In their Comments r both RTNDA and The Media Institute
assert that because Congress did not mandate a quantitative
processing guideline, if the Commission were to adopt one, its
decision would likely be overturned by the judiciary. RTNDA at
3, Media Institute at 2-3. This is simply untrue.
Implementation of a quantitative processing guideline falls
within the letter and spirit of the CTA and is not precluded by
the legislative history. The Senate Report states that the
"Committee does not intend that the FCC interpret this section as
requiring a quantification standard governing the amount of
children's educational programming that a broadcast licensee must
broadcast to have its license renewed pursuant to this .
legislation." S. Rep. No. 101-227 (emphasis added). Clearly,
Congress was not prohibiting the Commission from adopting a
processing guideline; it simply did not choose to impose one
itself. Additionally, we again note that if such a guideline
were instituted by the Commission, it would not represent a
mandatory requirement that licensees must meet in order to be
renewed, but instead would provide them and the Commission with a
method of determining which licenses could be "automatically"
renewed, and which require further scrutiny. Under the two-prong
test of Chevron U.S.A., Inc. v. Nat. Resources Def. Council,
Inc., 467 U.S. 837, 842-43 (1984), the Commission's decision to
institute such a guideline would represent a reasonable policy
choice, consistent with the intent of the CTA.

Under the first prong of the Chevron test, a court would
look for a clear expression of Congressional intent. In this
situation, Congress did not forbid the Commission from adopting a
quantitative processing guideline to administer and enforce the
CTA, and that silence indicates that Congress left it to the
Commission to administer the CTA's requirements based on its
experience and expertise. Again, while the legislative history
of the CTA indicates that the committees did not want to impose
at quantification standard upon the FCC, neither did they
prohibit the Commission from applying such a standard for
assessing renewal applications. They merely state that the
Commission is not required to apply such a standard.

Furthermore r under the second prong of the Chevron test, if
Congressional intent is ambiguous, a reviewing court typically
affords great deference to agency interpretation. Basically, the
court would determine whether the agencyr s construction of the
statute is reasonable. Here r the Commissionrs adoption of a
processing guideline is reasonable because it is consistent with
Congress' objective of ensuring that broadcasters provide
programming specifically designed to meet children's educational
needs. For a more detailed analysis of this argument, see
Comments of CME et al., May 7, 1993 at 24-28.
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If the processing guideline is met, the staff routinely

grants the renewal application. If it is not met -- if it is 'x'

minus 1 or some greater number, that does not mean that renewal

is foreclosed. It only means that the staff must then turn to

the other factors listed above, and a judgment must be made, at

times involving the full Commission, whether a renewal is called

for, or whether some different course of action is indicated.

Absent such a processing standard in a public delegation of

authority to the staff, we would be back to the most

unsatisfactory situation described by Chairman Dean Burch in an

address to the IRTS on Sept. 14, 1973:

If I were to pose the question, what are the FCC's
renewal policies and what are the controlling
guidelines, everyone in this room would be on
equal footing. You couldn't tell me. I couldn't
tell you -- and no one else at the Commission
could do any better (least of all the long-suffering
renewals staff) .

The broadcaster and the public are entitled to some degree of

certainty and predictability in the outcome of renewal

proceedings. See United Church of Christ v. FCC, 707 F.2d 1413,

1432, n.65, (D.C. Cir. 1983), stated that such processing

guidelines, while a matter of discretion for the agency, "served

a useful function (1) by providing radio licensees with a rough

yardstick by which to gauge whether they were devoting a

reasonable amount of time to [non-entertainment] programming, and

(2) by providing the Commission with at least one indicium of the

licensee's responsiveness to his community that involved no

intrusive inquiries into program content. II
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Whether or not to adopt processing guidelines along these

lines is, as noted, a matter within the agency's discretion. See

National Black Media Coalition v. FCC, 589 F.2d 578, 581 (D.C.

Cir. 1976). It can decide to proceed with no guidelines and

simply go forward on an ad hoc basis. The renewal staff will

still have to focus on the licensee's core programming effort,

and evaluate that effort in the context of the other factors.

Over time, some quantitative standard may therefore emerge simply

as a matter of practice and necessity in processing the

applications. This ad hoc approach, however, may be confused or

halting for some time, and may end up being unfair to the

particular applicants caught up in it without any guidance as to

what is a IIreasonable ll or IIsubstantial" effort as to the II core II

programming along these lines.

Again, to quote Chairman Burch in his testimony concerning

phrases similar to "reasonable" and "substantial",

[They are] ... "marshmallow" phrases -- they mean almost
nothing in and of themselves or, conversely, almost
anything that one wants them to mean. Their use as
statutory standards would come down in the end to
wholly subjective judgments by transient Commission
majorities, and thus perpetuate rather than alleviate
the problems we now face. 23

But renewal clearly should not become an area of "unbridled

administrative discretion. ,,24 As stated by the Court in Greater

Boston, "a question would arise whether administrative discretion

23 Hearings on Broadcast License Renewal, before the House
Subcommittee on Communications and Power, 93d Cong., 1st Sess.,
ser. 93 - 3 5, pt. 2, at 1120 (1973) (statement of Chairman Burch) .

24 Id., at 119.
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to deny renewal expectancies, which must exist under any

standard, must not be reasonably confined by ground rules and

standards ,,25

To avoid unbridled administrative discretion, CME et al.

recommends that the Commission institute processing guidelines.

Under our proposed processing guidelines, a broadcaster's license

would be automatically renewed by the staff if it aired at least

one hour per day of regularly scheduled, standard-length core

programming at a time when the target audience would be likely to

be watching television.

B. One Hour Per Day of "Core" Educational Programming is a
Reasonable Amount for the Guidelines

Given that children watch on average over 22 hours of

television each week,26 it is not unreasonable to require

broadcasters to air one hour of children'S educational

programming per day. In a market with three commercial stations

(assuming that each station chooses to meet the guideline), the

total amount of educational programming available would then

approximately match a child's weekly viewing. This does not mean

that children could or would spend all of their viewing time

watching educational children'S programming. Most "core"

programming would be targeted to particular age groups and will

therefore not be appropriate for children at all cognitive

25 Greater Boston Television Corp. v. FCC, 444 F.2d 841,
854 (D.C. Cir. 1970), cert. denied, 402 U.S. 1007 (1970).

26 Corporation For Public Broadcasting, "Research Notes:
Kids and Television in the Nineties," No. 64, Nov. 1993, at 2.
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levels. Moreover, it is likely that some children's educational

programming will be aired at the same time. Nonetheless, we

think that an hour per day would be sufficient to ensure that

children have available to them a reasonable opportunity to view

diverse, engaging and age-appropriate educational programming.

At the same time, one hour per day amounts to only 4* of the

licensee total programming.

Act III proposes that whatever the "minimum number of hours

per week" the guideline may eventually specify, that it be

applied to the week as a whole and not to the individual days of

the week. ACT III Comments at 4. CME et al. cannot support this

position. The lack of educational and informational programming

for children on weekdays was confirmed by a recent informal

analysis conducted by CME of 20 television markets, in which 63%

or nearly two-thirds of the stations aired no educational

programming for children on weekdays.27

If broadcasters are allowed to meet the FCC guidelines with

programs aired exclusively on weekends, the current void of

children's educational programming that now exists Monday through

Friday will continue. Consequently, instead of acting to help

correct the weekday imbalance, the Commission will have validated

broadcaster's contention that educational programming provided

27 The analysis was based on listings in TV Guide magazines
from the week of November 13-19, 1993, provided to CME by the
publisher of TV Guide. CME requested magazines for the top
twenty markets, however the company was not able to supply all of
them, so it substituted several smaller markets for the few that
were missing. The sample represented approximately 33 million
households, or approximately 35% of total u.s. viewers.
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primarily on the weekends is good enough to serve the total

educational needs of children.

Commenters who oppose processing guidelines argue that they

would create a "ceiling" or maximum quota for children's

educational programming. 28 But, the number of educational

programs now being aired on most stations is so far below the

proposed one hour per day that we do not foresee that this

problem would exist. However, CME et al. believe that

broadcasters will be unlikely to exceed the minimum level

established by the Commission. Therefore, if the guideline is

set too low, for example at 2 hours per week as INTV suggests,

INTV Comments at 6-7, we would be concerned that the guideline

could act as a ceiling. 29

It is therefore vital for the Commission to set the level of

children's educational programming number at one hour per day to

ensure that the educational needs of children will be adequately

served. This will create a clear and non arbitrary guideline

designed to spread the availability of an appropriate amount of

children's educational programming throughout the entire week.

28 See, ~ Oral Testimony of Paul La Camera for NAB at
June 28, 1994 FCC en banc hearing. See also, Comments of Media
Institute at ~ 12 (claiming that in an effort to avoid being
audited, stations will ensure that they meet the minimum
requirements and will do no more than is necessary) .

29 Although we believe NAB's finding of 3 1/2 hours per
week overstates the actual amount of core educational programming
on the air, see supra at 4-7, it does suggest that setting the
guideline too low could actually lead to a decrease in the amount
of educational programming available to children.
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Some broadcasters object that a guideline specifying one

hour per day of childrents educational television would reduce

the overall quality of programs being aired. See t ~t CBS at 6

(implying that there is only a finite amount of money available

for childrents educational programming and that an expensive show

like "Beakmants World" would have to be sacrificed in order to

produce a larger collection of less expensive shows). This

argument exposes the industryt s unwillingness to dedicate the

resources necessary to ensure the success of childrents

programming in the absence of greater regulatory incentive to do

so.

1f t however t all television licensees knew that they would

have to demonstrate real commitment at renewal timet and that

such commitment could be unequivocally shown (i.e. t no need for

further scrutiny) by airing one hour per day of television

specifically designed to meet the educational and informational

needs of children t we believe that the competition for the child

audience would cause stations to devote greater resources to

develop attractive educational programming.

C. Only Standard Length Core Programming Should be Counted
Toward the Guideline

CME et al. support the Commissionts proposal that to be

considered "core" programming t childrents educational programming

should be standard length. While short form programs t contribute

to the overall effort of a broadcaster to meet its obligation

under the CTA and therefore clearly would be considered in any
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further scrutiny, they should not be counted toward a licensee's

obligation to provide IIcore ll programming.

Some Commenters claim that short form programming segments

better match the attention span of young children. ABC at 4.

This is simply untrue. Research in this area indicates that

short segment programming IIdiminishes learning opportunities and

outcomes for children. 11 See Comments of APA at 2-3 (May 7,

1993) . In addition, experts have found that children learn best

when they can focus on a concept for an extended period and when

a single idea is presented and reinforced repeatedly, as long as

the concept is presented at an appropriate developmental

level. 30

Indeed, Disney's successful children's program, IIBill Nye

the Science Guy, 11 is a perfect example illustrating that kids

will enthusiastically watch a 30-minute educational program that

captures their interest. As Disney points out, IIchildren will

watch quality programs that are entertaining. 11 Disney Summary at

1. The long-running popularity of the hour-long IISesame Street ll

and half-hour IIBarney,1I both aimed at the youngest children with

presumably the shortest attention spans, similarly belies the

30 Id. Similarly, the Maryland Campaign For Kids TV
reports that lIit is demeaning to claim children can't focus for
more than a 60 second spot in educational programming;
successful educational and informational programming belies this
contention. Children will watch good programming that is not
patronizing, has content of interest to them and speaks to their
level of knowledge and understanding. 11 Maryland Campaign For
Kids at 1.
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claim that children are better served by short format

programming.

Some commenters argue that the best way to reach the

greatest number of children is to run short form educational

programming intertwined with a highly rated commercial program

such as "Mighty Morphin Power Rangers." See,~, ACT III at 2;

ABC at 4; NBA at 1. While it is true that more children may be

reached in this way, the amount of information or education that

can be transmitted in a 30-60 second message is obviously

limited. While we certainly encourage stations to air these

types of messages, we are concerned that if such messages are

counted toward the processing guideline (especially if the

guideline is set too low), some broadcasters will attempt to meet

their entire obligation with this type of programming, thus

undermining the goal of the CTA to make a variety of diverse

quality educational programming available to children.

D. Only Regularly Scheduled "Core" Programming Should
Count Toward the Processing Guideline

Several commenters assert that the processing guidelines

should not require children's educational programming to be

regularly scheduled because specials are legitimate programs that

serve the educational needs of children. See, e.g., ABC at 3.

If the processing guideline is set at one hour a day, as CME

suggests, whether to count specials or not is not a major issue.

Two different studies show that the total amount of time devoted

to children's educational specials has been negligible. Compare,

Kunkel Study at 4, Table 7 (1993) (finds an average of 12
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"specifically designed" minutes per week) with NAB Study at 3,

Figure 3 (1994) (finding a national average of 11.0 minutes of

educational programming per week) .

While specials designed to educate children are surely

worthwhile, we think there are nonetheless good reasons to not

count them toward the processing guidelines. 31 Predictability

and regularity are important both to the success of children's

educational television and to parental control over what children

watch. Unless a program is regularly scheduled, its potential

audience may have difficulty finding it, and the show will be

unable to develop the kind of regular audience that is attractive

to both stations and advertisers. Thus, CME et al. endorse the

Commission's proposal to count only regularly scheduled

programming as meeting the guidelines.

E. Only Programming Aired Between 7:00 a.m and 10:00 p.m.
Should Be Counted Toward the Processing Guideline

CME et al. urges the Commission to only count toward the

processing guideline programs aired between 7:00 a.m. and 10:00

p.m. 32 As Disney points out, "children can't learn from

programs they don't watch." Disney Summary at 1. To allow

broadcasters to meet the guidelines by airing "core" programming

at a time when only a handful of the targeted child audience is

31 Special programming will of course be taken into account
in any further scrutiny.

32 Again, any educational programming aired at times other
than between 7 a.m. and 10 p.m. would still be considered in
evaluating a broadcaster's compliance with its overall obligation
to provide educational programming under the eTA.
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awake is to contradict the intent of the CTA to ensure a wide

variety of realistic educational options for children. 33

NAB points out that 1.5 million children (ages 2-11) are

watching television at 6:00 A.M. and that 2.4 million children

(ages 2-11) are tuned in at 6:30 A.M .. NAB Testimony at 3.

However, these numbers represent only a small portion of the

child audience. In comparison, 9.5 million children (ages 2-11)

are viewing television during the Saturday morning 8:00 A.M. to

1:00 P.M. time period; 9.1 million children (ages 2-11) watch

from 5:00 to 7:00 P.M. Mon.-Fri.; 9.3 million watch during prime

time 8:00 P.M. to 11:00 P.M. Mon.- Sat.; and 6.6 million watch

3 : 00 to 5: 00 P. M. Mon. - Fri. 34

The NAB also asserts that broadcasters air the great

majority of children's educational programming after 7:00 a.m.

Its study claims that nearly 97% of all regularly scheduled

educational and informational children's programming starts after

6:00 a.m. and that over 80% starts after 7:00 a.m. NAB Study at

1. However, these unverified figures are sharply contradicted by

CME's recent interviews with producers and distributors of so-

33 As was brought out at the hearing on June 28, 1994,
Disney's "Bill Nye l' is being aired in the Washington, D.C. area
at 6:30 A.M., when most of its primary intended audience, school
age children, are sound asleep.

In Chicago, "Scratch"--a teen reality based show--aired at
5:30 A.M.; "Not Just News"--a news show designed for kids--aired
at 6:00 A.M.; "Nick News"--a children's news show--also aired at
6:00 A.M. In Cleveland, "Name Your Adventure" aired at 6:00 A.M.
Supra at footnote 26, TV Guide, Nov. 13, 1993.

34 Copyright 1994, Neilsen Media Research, all rights
reserved.
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called I1FCC friendlyl1 programming, who informed CME that their

programs are routinely relegated to early morning time slots,

while more lucrative toy-based programs are often able to buy

their way into more desirable time periods by offering stations

either cash paYments or purchases of advertising time which can

amount to a million dollars or more. CME Study at 15-21. 35

This pattern was confirmed by the analysis of TV listings cited

earlier. 36 Using the TV industry's own list of so-called I1FCC

friendlyl1 syndicated shows,37 CME found that 44% of the programs

aired Monday through Friday in the top 20 markets were on at 6:30

A.M. or earlier; of those 25% were on at either 5:00 or 5:30 A.M.

CME Study at 15.

CME's data makes clear that the Commission needs to

implement regulatory processing guidelines in an effort to

correct the inability of the marketplace to ensure that

children's educational programming is aired when children are

most likely to be watching. Even assuming however, that NAB's

claims are correct and most children's educational programming is

35 See also Testimony of Kent Takano, House Subcomm. on
Telecommunications, June 7, 1994, the producer of "Scratch l1
testified: I1While cartoons like 'Gobots' and 'Teenage Mutant
Ninja Turtles' air during the 9:00 a.m. to 11:00 a.m. block
around the country, shows like 'Scratch' struggled to survive in
pre-7:00 a.m. time periods -- the black hole of time slots -
guaranteeing not only poor ratings, but an extremely limited
revenue stream. . Or even when 'Scratch was slated at 1:00
p.m., it was often bumped for network sports such as bowling,
college football, or paid programming. 11

36

37

Supra at footnote 26.

This list may be found at INTV Testimony, Exhibit A.

31



aired after 7:00 a.m., broadcasters should have no objection to

the adoption of the proposed 7:00 a.m. to 10:00 p.m. processing

guideline for "core" programming. In any event, the benefit

gained by children from the more appropriately scheduled

educational shows would certainly far outweigh the minor burden

associated with the rescheduling of shows on the broadcasters

part.

IV. The Children's Television Act, As Well as the Proposed
Definitions and Processing Guidelines, Are Constitutional

Several participants in this proceeding have questioned

whether the Commission's utilization of processing guidelines

would be constitutional. CME et al. believes that both the CTA

itself and the use of processing guidelines would easily

withstand any constitutional challenge.

A. The Public Trustee Scheme is Constitutional

RTNDA's constitutional challenge goes to the

constitutionality of the CTA itself and to the public trustee

concept of broadcast regulation in general. RTNDA Comments at 5,

10-13. 38 The short answer is, of course, that the agency

"cannot invalidate an act of Congress, II and must follow the

Congressional direction. See Johnson v. Robison, 415 U.S. 361,

368 (1974) i Meredith Corp. v. FCC, 809 F.2d 863, 872 (D.C. Cir.

1987) . In the CTA, Congress has clearly directed the Commission,

38 Arguments that the CTA itself is unconstitutional have
been addressed at length in the legislative history, S. Rep. at
10-18, H. Rep. at 8-12, and in previous comments. See,~,

Reply Comments of NABB et al, Dkt. No. 90-570 (filed Feb. 20,
1991) at 23-32.
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"in its review of any application for renewal of a television

broadcast license, [to] consider the extent to which the licensee

. .. has served the educational and informational needs of

children through the licensee's overall programming, including

programming specifically designed to serve such needs. II 47

U.S.C. § 303b(a) (2) The Commission must follow that clear

direction.

In any event, the public trustee scheme is manifestly

constitutional. This view was just reaffirmed by the Supreme

Court in its recent opinions in Turner Broadcasting System, Inc.

v. FCC, 62 USLW 4647, 4651 (1994), and Metro Broadcasting, Inc.

v. FCC, 497 U.S. 547, 566-67 (1990). In a part of the decision

in Turner joined by all nine Justices, the Court explained that

the basis of its IIdistinct approach to broadcast regulation rests

upon the unique physical limitation of the broadcast medium." 62

USLW at 4651. It then notes that lIalthough courts and

commentators have criticized the scarcity rationale since its

inception. . we have declined to question its continuing

validity as support for our broadcast jurisprudence and see no

reason to do so here." Id.

As the Turner Court explains, "[a]s a general matter there

are more would-be broadcasters than frequencies available in the

electromagnetic spectrum." Id. Thus, the Government must choose

one entity and -- to prevent engineering chaos -- enjoin all

others from using the frequency. This scarcity -- based not on
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the number of outlets39 or a comparison of broadcast outlets

with other media but on the number of those who seek broadcast

frequencies compared to the number of frequencies available -- is

the "unique characteristic" of radio that supports its regulatory

scheme. 40 It is undisputed that this same scarcity

people wanting to broadcast than there are available

many more

frequencies exists today. 41

As the Court pointed out in Red Lion, 395 U.S. at 390-91,

" [r]ather than confer monopolies on a relatively small number of

licensees, in a Nation of 200,000,000, the Government surely

could have decreed that each frequency should be shared among all

or some of those who wish to use, each being assigned a portion

of the broadcast day or the broadcast week." The Government

instead decided upon a public trustee licensing scheme. The

broadcast applicant is a volunteer who pays no money for this

scarce privilege. But it receives no property right in the

frequency42 -- "no right to an unconditional monopoly of a

39 The seminal Red Lion case (Red Lion Broadcasting Co. v.
FCC, 395 U.S. 367 (1969)) was a radio case at a time when there
were roughly 6900 radio stations; today there are roughly 11,000
radio stations. It cannot be seriously argued that the public
trustee scheme is constitutional at 7000 but at 11,000 is not.

40 NBC v. FCC, 319 U.S. 190, 226 (1943).

41 There are no frequencies open in the large markets where
the bulk of the population resides. If one were to open, there
would be a plethora of applicants. See S. Rep. No. 100-34, on
S.742, 100 Cong., 1st Sess., at 21-23 (1987); H. Rep. No. 100
108, 100th Cong., 1st Sess., at 13-18 (1987).

42 Section 301 of the Communications Act provides that it
is the purpose of the Act "to provide for the use of [radio
transmission] channels, but no the ownership thereof, by persons
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scarce resource the Government has denied to others the right to

use." Red Lion, 395 U.S. at 391. Rather, to protect the First

Amendment rights of these others, the broadcaster receives only a

short term license and agrees to serve the public interest in its

administration of the frequency -- to be a "fiduciary" for its

community. Id. at 390. Thus, under this scheme, "it is the

rights of the viewers and listeners, and not the broadcasters,

which are paramount. 11
43

The validity of the public trustee licensing scheme means, in

turn, that the licensee must render public service, and is

accountable to the FCC for demonstrating that it has operated in

the public interest. Of course this interferes with the

editorial autonomy of the licensee: It cannot, for example,

decide to present only pure entertainment fare in order to

maximize its profit. See supra at 8. On the other hand, the FCC

for limited periods of time, under licenses granted by Federal
authority, and no such license shall be construed to create any
right, beyond the terms, conditions and period of the license."
47 U.S.C. § 301. Section 304 requires applicants to "waive any
claims to the use of any particular frequency. . as against
the regulatory power of the United States because of the previous
use of the same, whether by license or otherwise. 47 U.S.C. §
304. For this reason, courts would also reject RTNDA's claim of
a Fifth Amendment takings clause violation. RTNDA Comments at 6,
n. 10 & 13. Since the Fifth Amendment only protects against
taking "private property ... for public use, without just
compensation," U.S. Const. amend. V (emphasis added), no takings
clause violation can occur where the licensee has no property
interest in the license.

43 Id. The decisions of the Supreme Court to this effect
are numerous. In addition to Red Lion and NBC, see, e.g., FCC v.
League of Women Voters, 468 U.S. 364, 377, 381 (1984) i CBS, Inc.
v. FCC, 453 U.S. 367, 395, 397 (1981) i FCC v. NCCB, 436 U.S. 775,
799 (1978); CBS v. DNC, 412 U.S. 94, 111 (1973).
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cannot censor (Section 326 of the Act) or engage in subjective

judgments such as quality determinations. The law thus

represents a "delicately balanced" system, with the licensee

being afforded great discretion in the sensitive programming

area. 44

It follows that as part of the public interest obligation

of broadcasters, Congress can properly be concerned that children

receive a reasonable amount of informational/instructional

programming. Children are the bedrock upon which our society

rests, Prince v. Massachusetts, 321 U.S. 158, 168 (1943), and

they watch a great deal of television. Broadcasters must

therefore render public service to this uniquely important

segment. See the findings in the CTA and its legislative

history;45 Children's Television Report, 50 FCC 2d 1, 5-6 (1974).

Thus, if public service has any meaning, it must encompass

such service to children, and therefore the programming

classification, "specifically designed to serve the educational

and informational needs of children," does not violate the First

Amendment. See Red Lion, supra; NAITPD v. FCC, supra, 516 F.2d

at 537 ("Nor does the program category method of reconciliation

of the public interest create the risk of an enlargement of

government control over the content of broadcast discussion of

44 See CBS, Inc. v. FCC, supra, 412 U.S. at 102, 110
("Congress intended to permit private broadcasting to develop
with the widest journalistic freedom consistent with its public
obligations. II)

45 H. Rep. No. 101-385, 101st Cong., 1st Sess. (1990); S.
Rep. No. 101-227, 101st Cong., 1st Sess. (1990).
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public issues"). It simply brings objective focus to the public

interest obligation, without involving the agency in the quality

of the particular informational/educational program presented.

Moreover, the broadcasters themselves acknowledge and accept

the public trustee scheme. The NAB has vigorously opposed the

spectrum usage fee put forward by OMB on the ground that

broadcasters must render public service, and that such a fee is

appropriate only if the public service obligation is withdrawn.

See Broadcasting, June 6, 1994, at 50; Multichannel News, May

23, 1994, at 130 (quoting the President of NAB as saying, "We

have never suggested that we be relieved from our public interest

obligations and we are not doing so now.")

B. The Use of a Processing Guideline is Constitutional

In the past there have been a number of bills that would

have required television broadcasters to present a specified

number of hours of educational/informational programming for

children during the week. In our view, such an approach is both

constitutional and good policy. But that is not the approach of

the 1990 Act. Rather, the CTA, by its terms, directs the

Commission, in determining at renewal whether the broadcaster has

served the educational needs of children, to look to the

licensee's overall programming and to programming specifically

designed to inform or educate.

Whenever programming categories are used -- whether they

are "local", "informational", "non-entertainment", "community

issue oriented", "personal attack", or, as here, "specifically
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designed to [educate or inform children] ", difficult definitional

problems can arise, particularly at the margins. See NAITPD v.

FCC, 516 F.2d 526, 539-41 (2d Cir. 1975). But this does not mean

that Congress and the FCC cannot properly focus on appropriate

programming categories of public service, as both have long done.

Were it not possible to do so, the public service obligation

would become a nullity a vague command entirely

unenforceable. 46 The categories must be reasonably related to

the public interest standard, and must be reasonably implemented,

taking into account the wide programming discretion afforded the

licensee.

In short, since the public trustee scheme is constitutional,

and the requirement of public service for children is

constitutional, then processing guidelines such as those

described above -- that, consistent with the Act and its

legislative history, afford the licensee full discretion to rely

upon other pertinent public interest considerations -- are

certainly valid and constitutional. Far from contravening the

First Amendment, the guidelines markedly serve the underlying

purposes of the Amendment in this sensitive programming area.

46 The Media Institute simultaneously claims that the CTA
is unconstitutionally vague and that FCC is too specific in
directing broadcasters to air certain types of program. Media
Institute Comments at 6, 8. It is wrong in both respects.
Obviously, the FCC does have to walk a fine line between saying
too much and too little. But it is clear that the actions
proposed would do not, as Media Institute claims, require
licensees to "espous[e] a government-preferred viewpoint." Media
Institute Comments at 10. Determining the educational goals, the
content, the format, the views and ideas presented in children's
educational programming are completely up left to the licensee.
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Conclusion

For the foregoing reasons, CME et al. urge the Commission to

act expeditiously to clarify the definition of educational and

informational programming specifically designed for children, and

to adopt processing guidelines for use at renewal in assessing

licensee compliance with the CTA.

Respectfully submitted,

Of Counsel:

Henry Geller, Esq.

Gary Nelson
Law Student

July 15, 1994

ra L. Rover, Esq.
gela J. Campbell, Esq.

Citizens Communication Center
Project

Institute for Public Representation
Georgetown University Law Center
600 New Jersey Avenue, N.W.
Washington, D.C. 20001
(202) 662-9535

Counsel for CME, et al.

39



APPENDIX



COLl,,£GB Of ARTS AND SCIENCE

___1'

DIPAlITMENT 0'
CmOHJNICATION

.i:50 J'~"'ih'k HillI
V.,ly""'lf t1f Dclaw.....
)lI'1t-II1'JC, Dt!Jawaz. t.ll.,~U

A-I02IIi1·8OfI

July 1S, 1994

Kathryn Ifontqomery, Ph.D
President
center for Xedia BdQcatioD
1511 K s~reAt, BW
WAshinqton, DC 20005

Dear Dr. MontqOlllery,

1 have olose~ exaained the NAB report, The 1990 Cbildrenls
Television Act: Its IllIpact on the AlllOUIlt of' Educational and
Informational Programming.

This atudy of 'the amount of educational and infonlational
progr~inq on broadcast televiRion revealed an 81' inore.aae in
~is ~ype of proqrannlng between the fall of 19~O and the fall of
1993. '!'be NAB report found that the typical station airs over
3.5 hour. of regularly scheduled eduoational and info~atlonal
ah.11dren 1 s progra3lllting each week, 97t ot lIhich are broadcast.
after GAll. These 1ncrease. ware found for both network
affiliatea and independent stations as well as .~atfon. in all
..rJtet sizes.

Overall the NAB e"alUAt:ion of 1:be illP4at of the Children. s
T.1avtsion Viewing Act conolgded that the industry's response ~o
"the Chi1.dr:en 1a Television Viewinq Act bas been positive in tba1:
there has been 8. uubstantial increase in the ftJlOunt of
educatIonal and informational proqralll'lling for children ..

TherA are, however, several flaws with this stUdy all of
which point to the need foX' more atrinQ'eI1t OOlIIpliance with the
8tipu.lat:ions of the act •• vell as the l16ed for turthe~ reeAarch.

The HAft study sent qaes~ionnaires to all coamercial
television atlltlons with known fax numbers in Jray of 1994,
stations ware a.ked to :t:'4i;lspond by May 18t:h. The questionnaire
••ked ~ach station to li.~ who» the prograa was broadca.t (Fall
90, $13 ... or 94), 'the title, day end tiae broadcast, length, and
wbether the program was • ragular series or speclml.
Broadcast.ers were asked to list proqraJlQlinq which .in tbeir
judgemant met the following definition: -

Prograaaing oriv1nally produced and broadcaat fo~ an
aUdienoe of chi ldren 16 years Old and younger which serves
their OOgni~ive/intellectualor Gooial/eDO~ional needs.

4tf IiQIJ.;.t OPI'Oll:lVr-ITY l)~lv".n:rT



:In the f'irst. place the Clefinition of educational or
intorll.:tional progruuairtg l~ Q"ite vague and overly broad ..
kOadoaaters are askeet t.o use tbe sqe criteria they ¥oul<1 use to
list prograllS in 'their public files or for :renewal proceMintls.
These criteria, however, are never spelled out:.. 1'he definit.ion
alao does no~ use ~he crucial language Ira. the legiala~ion:
wspecifically designed" to .erve ~B ~~ional and
infonrat:iopal needs of children. Finally, and aost IJlPOrt.ant.ly,
there are no ex-.plas of specific prOCJr... t.hat fit; this
description. 'Ibis is especially critical in light: of th. cen-ter
far Media Bduca~iQn'R 1992 study of license renewal applic.tion.
_icb found ths.'t. progrcms Sllah all liThe Jet..ona" and IflJ.lhe
FlintstoDesft were clas8ltied as educa~ional b1 broadcasters and
that RRiDja ~eB. va. cited as educational beoause it
illustrated the moral fo~ces of good and evil. Thus, i~ is
iltPOtl8ibie to ascertain it the lJrograas included in this analy.ia
would be judged as eduoational or infGrBlational by people Dt~
than tbe brclldcall1:ers tbell.elvM.

second, there is same concern about the nature and size of
the sa.ple. NAB sent questionnaires to ~20 commercial s~ations
vith IIknotm tax m1wbera.· 1'118 response rate of 'the study, as 1.
t.ypical of aoat: .~ya conducted by .all. is low. Responses
were receiVed from. 2B6 at-at-ions, a rSspcm.88 rate of 31. l' o~ til.
atat:l•••aapled. (This is 24.8' of all c::oJIItel"cial stations basetS
on 1:11. total nU1Dber of oc:.maercial stationS--1.154--liartftd in
BrMdM at1ng i cable, 3\1ly 11. 1994.) More iJlPOrtantly, the.rG
probably is • high cleqree. of selt-selection in t:his prOCess. ~e

J'eaponaents uy be those atations who broadcast l80re educat.ional
aft4 i~orIIatlonal progr.-.inq and therefore. a.tqht not btt
repreeentat!v8 of ~ entire population ot cOJIIIIeZ"Cial stations.
~.1'l'tly" it. is likely that tho nuabers cited in thi. study
oYer_l!ltlute the a.ount of educational/informational tn"OCjra_ing
available an a weekly baeis.

A third ooncern ia that the ..tat.ions. ~CIIUIie. they are no
longer rOCJuire4 to maintain proqra1Dllinq loq8, had to review four
year-old progra_iIlCJ sChedule. in order to reconstruct
P1:'oqraDDdnq broadcast u. the Pall of 19~O that would 1Ilee't thfl
atat.iona' nov exi8tfng eriteria at 'Ieducational or lnfonu.t:.ional"
prOCJ1"a_tnq. ~e report. also notes tbat "some of the r • .,onding
stations were not iftclu4e4 in the result. reported tor 1990· :but
cJ.O$s not indicate how aany S'tations were not: included ..
Conaequently, we are unable to assess ~e llcouracy of! the report.
The analyais wOUld be mox. par:siaonious if it c01q?ared only tho••
s~tion. th6t ~11ed infD~ation a~ botb poin~. in ~i...

pinally, the repor~ Bta~.c th.t praotical1y all of the
proqr- (97" wera broadcast after GAIl and that fCNr out of five
were broadcast af'ter 7U. Tbe report doe. not indicate, bOW8ver,
boW Dany proqraaa were broadcast. in the aft:.ernoon ~., t.be -tille
WIlen JIOSt school aged children (S to 1.&) would be lik.ly t.o
watch. ~ questionnaire indicates that: this analysis could have
been co.ndue~ed. Con.equently~ it is impossible to ascortain if



".-....:- ..... '

the prograwming deemed to tit the educational/informational
criteria by broadoasters actually is broadcast: when .cst
children, and particularly sChool aqed c::hilc1ren, would be in the
audience. If eduoBtional/into~tionalprograms are broadcast in
tl.e periods when the relevant audience is unavailable; then it
ia quite likely t.hat. theBe programs would not. attract II
suffieieftt nURlher of viewers and tbe p;t'ogra_inq .iCjh''t not: be.
renewed.

In light of theae concerns, I believe that the NAO·s
conclusion 'that t.b.a industz:y has respondQd adequately to the
conditions of the Children'. Television Vlewinq Act ia
lInv«rrant.ed. J. would also 8ufjgest. 'that. the center continue to
conduct research t.o fUr'ther our under.t.anding of amplianoQ with
t:he Act ..

yr I can be of fUrther .s~is~anc. please do not hesitate to
get in touch with me.


