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so It should also be noted that under the Commission's "resent rules im"lementing N~PA,

the Commission may, on its own motion or on the motion of an interested person, decide
that the preparation of an environmental imvact statement is warranted. 47 C...·.R.
Sl.1305(e} (J977}. See auo 47 C.F.R. S1.I313(b)(2) with regard 1.0 staff responsibility for
preparing a draft environmental impact statement.

16 The final language of the rule we are issuing has been modified frum the text of the
proposed rule in several respects, all of which, we believe, are within the sCOIJC of our
original NPRM. We have modified the proposed rule so thai it will only a"ply tu ('ertain
serviees and have added a note to that effect. We have darified the introductury clause
to make clear that we are adding to the "majur actions" listed in "aragra"h (al and til the 0
provisions of paragraph (e) of Section 1.1305 of I.he Cummilision's N~PA rules. We have
delelA!d the "rolJOllt!d paragra"h dealing with nlllSSWII sl.andards for Rio' radiation sinCe Q
the only a"plicable standard would be the un" estsblilil",lI fur microwave lIVens "y the C.,J
Food and Drug Administration, and no evilll'nce has b"en "resl'nted that mirrowav" "J
ovens constitute a hazard to the publir from Rio' radiatiun. We have added lallguaKe 1.11 f-Ia
clarify the ap"licability of this rule to Iicellse renewals and rnodificatillns of existing GJ
facilities, as fully ex"lained in "ard.. 2!1-:U, supra. We have revised the languaKe in
varagra"h (d) to inmrporate by rl'fl'rt'nce mto uur NEI'A proc.'l'sslllj{ rull's the ANSI
standard, C95_I·J !l1l2. Finally, WI' have dl'l"ted rl'fI'rl'ncI' to fl,tll'ral sl.andarlls IIr
guidelines in order to allow for nl'Xilulity in our cUIIs.lI,·ralluII "r lhe applicability "f SUi'll

stsndards or guidelinl's 1.11 uur sl.alul."ry uhh.:atiuns untlt,r NEI'A.

52, We believe that applications for transmitting facilities which are in
compliance with applicable health and safety standards for Rio' radiation
would not ordinarily have a significant effect on the environment and thus
would not fall within our NEPA analytical processes, at least with regard
to RF radiation. On the other hand, applications for facilities that are not
in compliance with applicable health and safety standards for RF
radiation will require a more thorough analysis of their environmental
impact.34 The amendment to our rules that we are making today will
assure that analysis. In our view then, our statutory obligations under
NEPA with respect to RF radiation will have been satisfied.

53. Therefore, we are today adding a new paragraph (d) to Subpart I
of Part 1 of the Commission's Rules (see Appendix 1).35 Under this rule, a
narrative'environmental statement and processing under our N EPA rules
will be required for initial and renewal licensing applications or for
applications seeking modifications of existing facilities for the services
and facilities listed below if the operation in question would not comply
with applicable guidelines for exposure of workers or the general public to
radiofrequency radiation. This rule change uses noncompliance with
guidelines issued by a widely recognized, non-government organization as
the processing trigger for invoking our environmental processing proce
dures,

54. The rule amendment we are adopting today will initially only apply
to actions taken by the Commission with respect to the following facilities
authorized by the FCC Rules and Regulations: (1) broadcast facilities
authorized under Part 73; (2) broadcast facilities authorized under Part 74

IV. Conclusions

49. As a result of our consideration of the comments and reply
comments received in this proceeding and an analysis of the Commission's
statutory obligations, we have come to the following conclusions regard
ing potential radiofrequency (RF) radiation hazards from FCC-regulated
operations and facilities. Although the Commission has neither the
expertise nor the authority to develop its own health and safety
standards, we are required by the National Environmental Policy Act of
1969 (NEPA), 42 U.S.C. §§4321 et seq. (1976), to consider whether
Commission actions will significantly affect the quality of the human
environment, 42 U.S.C. §4332(2)(c). For this reason, we are today
amending our rules implementing NEPA to provide for assessment under
our environmental rules of applications for construction permits or
licenses to transmit, including renewals and modifications thereof, which
would result in non-eompliance with applicable health and safety stan
dards for exposure to RF radiation. Our concern is that any significant
impact on the human environment with respect to RF radiation should be
taken into account as a part of Commission procedures for approving
transmitting facilities and operations.

50. We had originally proposed to evaluate exposure of the population
at large on the basis of the advisory guidelines issued by the Occupational
Safety and Health Administration (OSHA) for exposure of workers to RF
radiation. However, the OSHA radiation protection guide was based on a
non-government exposure standard which has since been revised in light
of current knowledge of the biological effects of RF radiation. The revised
standard is written to apply to both workers and the general public.
Several respondents in this proceeding urged us to use this widely
recognized RF exposure standard, issued in 1982 by the American
National Standards Institute (ANSI), as an interim guideline. Some
respondents, including the EPA, expressed concern over our original
proposal to use a standard that may not offer sufficient protection for the
public with regard to radiation exposure, Additionally, the Office of
Management and Budget has encouraged government use of voluntary,
non-government standards whenever possible.

51. We believe the fact that there are currently no mandatory federal
standards for exposure of the public to RF radiation does not excuse us
from our obligations under NEPA to evaluate FCC actions for significant
environmental impact. Therefore, we have modified our original proposal
by adding a provision for using the revised ANSI standard as a processing
guideline for human exposure to RF radiation. The ANSI standard will be
the triggering mechanism for environmental assessment in all situations
where our rule amendment applies.
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(SubpartB A and G only); (3) satellite-earth stations authorized under Part
25; and (4) experimental facilities authorized under Part 5. Based on
information received to date in this proceeding, we believe that there is
sufficient evidence that transmitting facilities in these categories could
possibly create situations in which applicable safety standards for
exposure to RF radiation might be exceeded. Because facilities in the
above categories may operate with relatively high power levels or may be
located in or near accessible areas, such facilities will be subject to this
rule amendment and possible NEPA processing.

55. Maximum power limitations for broadcast facilities authorized
under Part 73 range from 50 kilowatts (AM radio) to over 5 megawatts
(UHF television). Also, for applicable Part 74 facilities there are no
limitations on maximum power under Subpart A (experimental broadcast
stations), and under Subpart G (low power television) no maximum for
effective radiated power is stipulated. Therefore, these various broadcast
facilities may operate with effective radiated powers (ERP) of thousands
to millions of watts. Since broadcast transmitters are sometimes located in
areas that are accessible to workers or the general public, and broadcast
stations generally transmit over major portions of a 24 hour day, it is
possible that such transmitters could cause exposures in excess of safety
standards. Moreover, comments filed previously in this proceeding
presented evidence that it is possible for some broadcast facilities to
create conditions that might lead to significant human exposure to RF
radiation.36

56. Transmitting satellite-earth stations authorized under Part 25 of
the FCC Rules and Regulations operate with very high ERPs. However,
the high degree of directionality of the transmitted beam makes excessive
exposure unlikely. Our experience over the past several years in this area
and on-site measurements have demonstrated that normal design and
operating practice make it highly unlikely that workers or the general
public would be exposed to excessive levels of RF radiation from these
facilities. Nevertheless, we believe it necessary to subject these facilities
to the provisions of this rule because of the high amounts of RF energy
involved. Similarly, experimental facilities authorized under Part 5 may
operate with relatively high power levels, and, therefore, will be subject to
this rule amendment.

57. It should be noted at this point that we have already been
reviewing radiation hazards of land based satellite-earth stations as part
of our domestic satellit.e-earth station licensing process since our 1972
Memorandum Opinion and Order in Docket No. 16495.37 Since the rule

.. See NPRM, note I, lIupra, at para. 19, 39-43, 9&-96.
31 See In the Matter of E.tablishmt!FIt of Domelltic Communicatlonl·Sat~lIit~ Facilities

by Non·Government Entiti~lI, 311 F.e.C. 2d 665, 706-704 (19721.
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amendment we adopt toJay will be applicable to satellite-earth stations
authorized under Part 25 of the FCC Rules, it will supersede the 1972
action.

58. With regard to other categories of FCC-regulated operations and
facilities, because of relatively low operating power levels, intermittent
use, or relative inaccessibility, it appears unlikely that they would cause
exposure in excess of safety standards during routine use. Therefore, we
are today also issuing a Further Notice of Proposed Rule Making3" in
which we propose to exclude from the provisions of this rule other
transmitting facilities and sources which are not included in the categories
listed above. Through this Further Notice we are soliciting information,
comments, opinions, and suggestions relevant to the legitimacy of this
proposed categorical exclusion. Comments received in response to this
Further Notice will be used to determine whether further revisions are
necessary at this time in the FCC's rules with respect to this issue and
whether there are other RF sources and transmitting facilities which
should be subject to this rule amendment. As discussed in note 34, supra,
even though we are proposing to exclude a large number of Commission
actions from consideration under this rule, the Commission "on its own
motion or on motion of any interested person, may determine that the
environmental consequences of a particular action are such as to warrant
preparation of an environmental impact statement" See § 1.1305(c) of the
FCC Rules and Regulations.

59. In our Further Notice we are also proposing the inclusion of
shipboard-satellite earth stations, authorized under Part H:I, Subllart AA,
of the FCC Rules and Regulations, in the category of facilities to which
our rule amendment would apply. We believe that, because of the
relatively high effective radiated power of shil,·satellite earth stations,
and because of the questions regarding safety raised by the ROll, an
environmental analysis of some of these transmitters may he necessary.
Even though the transmitted beams from these antennas are highly
directional, there may be reason to be concerned over the possibility of
excessive exposure. However, we point out that at this time the inclusion
of these facilities is only a proposal, and we believe that a complete record
in support of this action is needed. We invite comment on this proposal.

60. Regarding paperwork burden, it should lJe noted that most
applicable FCC forms already incorporate, or will lJe modified to incorpo·
rate, a short provision inquiring as to whether the application would
constitute a major action under our NEPA rules. This check·off procedure
will still be applicable with regard to the amended rule. Moreover, we
believe that the overwhelming majority of alJlllications to the Commission

.. Purther NotICe of I'roposrd Hul.. Mtlklllg, (;('11 Ihll·k,·\ 7\/144. F,'c!. H"I( {I!Jlif./
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will not be subject to environmental impact analysis as provided for in our
NEPA rules and by this amendment.

61. While we are aware of the adoption of standards in this area by
local and state authorities, we do not believe it is necessary at this time to
resolve the issue of federal preemption of state and local RF radiation
standards. Should non·federal standards be adopted, adversely affecting a
licensee's ability to engage in Commission-~uthorized activities, the
Commission will not hesitate to consider this matter at that time.

62. In summary, because of the requirements of the National Environ
mental Policy Act, we are adopting an amendment to Part 1 of our rules
which will enable the Commission to consider whether its actions will
significantly affect "the quality of the human environment" with respect
to human exposure to radiofrequency radiation. At the present time we
will rely on provisions of the ANSI RF radiation standard as a processing
guideline to evaluate applications under our environmental processing
rules. We believe that our use of the widely recognized ANSI standard
will, at this time, best meet our obligations under NEPA for environmen
tal analysis of exposure to RF radiation.

V. Regulatory Flexibility Act Final Analysis 39

A. Reason for action

The Commission has considered comments received in response to its
Notice of Proposed Rule Making in Docket 79-144. The comments
received generally support the view that a clarification of Commission
responsibilities is required to avoid confusion among those entities
regulated by the Commission regarding their own responsibilities with
respect to potential hazards of radiofrequency (RF) radiation. Further
more, the National Environmental Policy Act of 1969 (NEPA), 42 U.S.C.
§§ 4321 et seq. (1976), requires the Commission to consider whether the
facilities and operations it licenses or authorizes will significantly affect
"the quality of the human environment." For these reasons, we are
amending our rules implementing NEPA to address situations involving
non-eompliance with standards for exposure to RF radiation.

C. Legal basis

This action is based on the obligations imposed on the Commission by
NEPA, supra, and is in furtherance of §§ 4(i), 4(j), and 303(r) of the
Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 154(j) and
303(r) (1978). These provisions permit the Commission to make rules and
regulations not inconsistent with other existing laws, "as may be
necessary in the execution of its functions," and "to carry out the
provisions of' the Communications Act.

D. Description, potential impact and number ofsmall entities ajfected

It is expected that there will be no significant impact on most small
entities that the FCC regulates. Small entities that may be in violation of
present or future health and safety standards for RF radiation could be
affected because of corrective actions that might be necessary to bring
them into compliance. However, we believe that the great majority of the
facilities licensed or authorized by the Commission will be in compliance
with the indicated radiation guidelines.

E. Recording, recordkeeping, and other compliance requirements

No specific record-keeping requirements are contained in the new rules.
Certain applicants for construction permits, licenses, renewals, and
facility modifications may be expected to show compliance with an RF
radiation exposure standard. "Major actions," as defined under our NEI'A
rules, will include facilities not in compliance with provisions of standard
C95.1-1982 recommended by the American National Standards Institute.
Applicants for construction permits, licenses to transmit or renewals
thereof, or modifications to existing facilities must notify the CUllImission
when the operation in question would not comply with the provisions of
the guidelines indicated in Section 1.1305(d) and indicate what corrective
measures or precautions will be taken to assure compliance. Such notice ~

can be provided through applicable FCC forms which already incorporate, 25
or will be modified to incorporate, a short provision inquiring as to 0
whether particular applications constitute a "majllr action" under our N
NEPA rules. rx

B. The objective

The Commission is amending its rules implementing NEPA in order to
clarify its policy with regard to potential hazards from RF radiation
emitted by transmitting facilities that we license or authorize and to
comply with our legal obligations under NEPA.

3t This analysis is made pursuant to the provisions of the Regulatory Flexibility Act uf
1980, 5 U.S.c. §60:i.

IIKI ",.ce. ld

F. Federal rules which overlap, duplirate, ur cUl/Jlict u'ith thi'se rules

There are none of which we are aware. This actilln is desiJ{ned til "rinJ{
our rules into compliance with the provisions of NEI'A, as well as to
inform our regulatees what the Commission expecL<; of them with reJ{ard
to Rio' radiation exposure. We are pointing to existinJ{ or future standards
and regulations which may apply to our rt'J{ulatees, anti no overlap or
duplication is foreseen.
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G. Any significant alternative minimizing impact on small entities
and consistent with the stated objective

Because of our legal obligations under NEPA, we believe it necessary
to amend our rules to address the environmental impact of RF radiation
emitted from transmitting facilities we authorize. We see no reasonable
alternative to this action, and the new rule appears to offer the most
logical approach to assure compliance with applicable standards. There
are alternative ways of addressing this issue. For example, we might have
considered adopting our own radiation standards independent of those set
by other agencies. Such standards could conceivably have less impact (or
more) on small entities. However, we believe that we have neither the
expertise nor the authority to set health and safety standards, and we
choose to defer to other agencies or a qualified non-government organiza
tion in establishing safe levels for RF radiation. We might also have
chosen to take no action at all, However, this would be inadvisable for at
least two reasons. First, we are legally obligated under NEPA to
determine whether Commission "major actions" significantly affect "the
quality of the human environment." Secondly, we believe that our
regulatees desire and expect us to clarify our mutual responsibilities in
this important area of growing public concern.

VI. Ordering Clauses

ACCORDINGLY, IT IS ORDERED that, effective October I, 1985,
Part 1 of the Commission's Rules and Regulations, 47 C.F.R. Part I, IS
AMENDED as set forth in Appendix 1, and that the amendment will be
applicable to applications filed on or after this effective date. This action is
taken pursuant to the provisions of Sections 4(i), 4(j), and 303(r) of the
Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 154(j) and
303(r), and Section 553 of the Administrative Procedure Act, 5 U.S.C. §

553.
Further information on this matter may be obtained by contacting Dr.

Robert Cleveland, Office of Science and Technology, (202) 632·7040, or Mr.
Stephen Klitzman, Office of General Counsel, (202) 632·6405,

FEI>EHAL COMMUNICATIONS COMMISSION

WILLIAM J. TIUCARICO, Secretary

Appendix 2 ·may be seen in the FCC Dockets Branch, 1!119 M Street, N.W., Washington, D.C.

100 F.e.C. 2d

Appe1ldi.r I

Subpart I. Part I, Chapt.er I of Title 47 of the COlle "f Federal HI'l(ulations is amended by
adding a new paragraph (d) 1.0 Section 1.1305 lo read as follows:

Section 1.1305 Major actions

(d) In addition lo the actions list.ed in paragraph (a) and to thc I'rtIvisinns of paragrallh (fl
of this section, and notwithstanding the provisions of paral(raph (b) of this section,
Commission actions granting construction permits, licenscs tn trallsmit or renewals thereuf,
or Commission actions authorizing modifications in existilll( fal'ililies, will ~ treated as major
actions if the facility or operation in question would rellult in exposure of workers or the
general public lo levels of radiofrequency radiation in eXl'CSS of the "Radio fo'requency
Protection Guides" recommended in "American Natiullal Standard ~afety Levels with
Respect lo Human Exposure lo Radio Frequency Elel'lromal(netic fo'idds, 300 kHz to lOll
GHz," (ANSIl,'95.1·19112), issued by the American Natiunal Standards In~titut.e (ANSI), 14:10
Broadway, New York, New York lOOIK, and copyright 1!1112 hy till' Institute of Electrical and
Electronics Engineers, Inc., :145 Ea~t 47th Street, New York, Ncw York 1111117.

Not.e: The provisions of paragraph (dl shall only apply to fafilities ancl SCrvil'CS liren~et.I ur
authorized under Parts 5, 25, 73, and 74 (Subparts A and (; unly) uf the ~'CC /tull's anll
Regulations.
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<b) EEO program. Each broadcast
station shall establish. maintain. and
carry out a positive continuing pro·
iTBm of specific practices designed to
ensure equal opportunity in every
aspect of station employment policy
and practice. Under the terms of its
proiTBm. a station shall:

(1) Define the responsibility of each
level of manaaement to ensure a posi·
tive application and vigorous enforce·
ment of its policy of equal opportuni·
ty. and establish a procedure to review
and control manaaerial and superviso·
ry performance;

(2) Inform its employees and recog·
nized employee orl'aDiZations of the
positive equal employment opportuni·
ty policy and prolP'&Dl and enlist their
cooperation;

(3) Communicate Its equal employ·
ment opportunity policy and prolP'&Dl
and its employment needs to sources
of qual1fied applicants without reprd
to race. color, reUaton. national ortain,
or sex, and solicit their recruitment as·
sistance on a continu.tns baa1s:

(4) Conduct a continu.tns prolP'&Dl to .
exclude all unlawful fonns of preju·
dice or dJacriminatlon based upon race,
color. religion. national orirtn. or sex
from its personnel policies and prac·
tices and workJnc conditions; and

(5) Conduct a continu.tns review of
job structure and employment prac
tices and adopt positive recruitment,
job design. and other measures needed
to enaure renuine eqU&l1ty of opportu·
nity to participate fully in &11 orpn1·
zational units. occupations. and levels
of re8POnaibWty.

(c) EEO program requiremenu. A
broadcast station's equal employment
opportunity prorram should reason·
ably address itself to the specific areas
set forth below, to the extent poaaible,
and to the extent that they are appro
priate in terms of the station's size. lo
cation. etc.:

(1) D1asem1nate its equal opportuni
ty prOiTBm to job applicants and em·
ployees. For example, this require·
ment may be met by:

m Post1ne notices in the station's
office and other places of employ·
ment. inforrn1nr employees, and appli·
cants for employment, of their equal
employment opportunity riihts.
Where it is appropriate. such equal

i..

OOJ~17 '-
§ 73.2010
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equal opportunities to all other candi·
dates for that office to use such facUi·
ties. Such licensee shall have no power
of cenaorship over the material broad·
cast by any such candidate. Appear
ance by a lerallY qualified candidate
on any: (i) Bona fide newscast; (ii)

bOna fide newl interview: (iii) bona
fide newl documentary <l! the appear·
ance of the candidate is incidental to
the presentation of the subject or sub·
jects covered by the news documenta·
ry); or (iv) on·the·sPOt coverage of
bOna fide news events Cincluci1ns. but
not limited to political conventions
and activities incidental thereto) shall
not be deemed to be use of a broad·
casting station. (Section 315(a) of the
Communications Act.)

(2) Section 312(a)(7) of the Commu·
nications Act provides that the Com·
m1.s.sion may revoke any station licenae
or construction permit for willful or
repeated fallure to allow reasonable
access to, or to permit purchue of,
reuonable amounts of time for the
use of a broadcast1ne station by a Ie
rallY qU&11fled candidate for Federal
elective office on behalf of his candi·
dacy.

(h) Political brocu1ctUting primer. A
detailed study of these rules reprci1ns
broadcaats by candidates for Federal
and non-Federal public office is avall
able in the FCC public notice of July
20. 1978. "The Law of Political Broad
caattne and Cablecast1ng." Copies may
be obtained from the FCC upon re
Quest.
(Sees. 4. 5. 303. 48 Stat.• as amended. 1064S.
1088. 1082 (47 U.s.C. 154,155.303»

[43 FR 32795. July 28. 1978. as amended at
43 FR 45858. OCt. 4. 1978: 43 FR 55789. Nov.
29. 1978; 45 FR 2808e. Apr. 17. 1980; 45 FR
28141. Apr. 28. 1980]

I 73.2080 Equal employment opportWli.
tie&.

Ca)~ EEO palictl. Equal Ope
POrtunity in employment shall be af·
forded by alllicenaees or permittees of
commercially or noncommercially op
erated AM, PM. TV, or international
broadcast stationa (as defined in this
part) to all qU&11fled persons. and no
person shall be dJscr1m1nated apinst
in employment by such stations be·
cause of race. color. relirton. national
oriiin. or sex.

uuL A request for
s must be submitted
thin 1 week of the
irst prior use, rtvtne
of equal opPOrtuni
Provided, ho~,

~rson was not a can·
. of such first prior
it his request within
rst subsequent use
Ie a lerallY qual1fled
.tfice In question.
oo/. A candidate re
lortunities of the li·

- inina of noncompli·
ission shall have the
that he and his op
qualified candidates
~ office.

-- irem.enU. <1) Except
:ated In paraaraph
10. no station license
ermit the use of its
-gaily qualified can·
lfflce. but if any li
,it any such candi
Litles. It shall afford

tor or in connection
~ndered pursuant to
or g1ve any prefer·

ate for public office
:h candidate to any
ivantage: nor shall
e any contract or
-hich shall have the
Ig any lerally Qual1.
any public office to
"clusion of other Ie·
:1idates for the same

ection. Every license
Jermit public inspec
te record (political
i for broadcast time
alf of candidates for

__ ther with an appro
10w1nc the dJaposi
licensee of such re
lures made, it any,
P'aDted. When free
for use by or OD

ldictates. a record of
ided shall be placed
Ue. All recorda re
I&ra8l'&Ph shall be
tical fUe as soon as
, be retained for a
i. See .. 73.3528 and

. I (1~1"7 Edition)
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§ 73.3500

employment oPPOrtunity notices
should be posted in languages other
than Ena'llsh;

(11) PlacinI a notice in bold type on
the employment appUcation inforrntng
prospective employees that discrimina
tion because of race. color. reli&1on
national ortsin. or sex is prohibited:

(ili) Seektn&' the cooperation of labe:'
unions. if represented at the statior..
in the implementation of its EEO pn
gram and the inclusion of non-d1scrirn
ination provisions in union contracts;

<tv) UtUizinr media for recruttmfont
purposes in a manner that will conL.in
no indication. either explicit or im~Lic
it. of a preference for one sex over an
other and that can be reasonably ex
pected to reach minorities and wonen.

(2) Use minority orrantz&tions. orra·
nJzations for women. media. educa
tional institutions. and other potential
sources of minority and female '1ppU
cants. to supply referrals Whenever Job
vacancies are avaIlable in its oper·
ation. For example. this requirement
may be met by:

(1) Plac1nr employment advertise
ments in media that have stanificant
circulation amoD,( minorities residini'
and/or workinl' in the recru1tbr area:

(11) Recrutttnr throurh schlJols and
colleres. includlna those locat~d in the
station's local area, with siJlll1ficant
minority-I'roUP enrollments:

(ill) Contactinl'. both orally and in
writinl'. minority and human relations
orranizations, leaders. and S ;)okesmen
and spokeswomen to encour age refer
ral of qualified minority or :emale ap
plicants;

(iv) Encouraaini' current employees
to refer minority or female applicants:

(v) MaIr..1na' known to :ecruitment
sources in the employer'~ immediate
area that quallf1ed minor: ty members
and females are beinr SOught for con
sideration whenever you hire and that
all candidates will be considered on a
nond1scrtmtnatory basts.

(3) Evaluate its employment profUe
and job turnover apJnal the availabil·
ity of minorities and women in its re
cruitment area. For ex·.unple. this re
quirement may be met t y:

(i) Comparinl' the ':ompas1tion of
the relevant labor areF. with composi·
tion of the station's wo~kforce;

000031
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(li> Where there is underrepresenta
tion of either minorities and/or
women. examin1ni' the company's per
sonnel policies and practices to assure
that they do not inadvertently screen
out any group and take appropriate
action where necessary. Data on repre
sentat10n of minorities and women in
the aVailable labor force are renerally
available on a metropolitan statistical
area (MBA) or county basis.

(4) Undertake to offer promotions of
quallfied minorities and women in a
nondiscriminatory fashion to positions
of greater responsibility. For example.
this requirement may be met by:

(i) Instructinl' those who make deci
sions on placement and promotion
that qualified minority employees and
females are to be considered without
discrimination. and that job areas in
which there is little or no minority or
female representation should be re
viewed:

(il) Givini' quallfied minority and
female employees equal opportunity
for positions which lead to hirher p0

sitions. Inquirtnr as to the interest
and sJdlls of all lower paid employees
with respect to any of the hieher paid
positions.

(5) Analyze its efforts to recruit.
hire. and promote minorities and
women and address any difficulties en
countered in implementinl' its equal
employment opportunity prorram.
For example, this requirement may be
met by:

(i) Avoidine use ot selection tech
niques or tests that have the effect of
discriminatini' ai'ainst qualified minor
ity groups or females;

<ti) Reviewing seniority practices to
ensure that such practices are nond18
criminatory;

<Ul) Examining rates of pay and
trini'e benefits for employees haVing
the same duties. and eliminating any
inequities based upon race or sex dis
crimination.
[52 FR 26684. July 16. 19871

§ 73.3500 Application and report form•.

Following are the FCC broadcast ap
plication and report forms. l18ted by
number.

OO~~1~
"'~ral Co"''''un

30'. ~'c
CIlIngee II"

30'-" ~"
eat SialIC>
~ ...

302. ~'e
J03-S "-_ "--~M_T\,

308 "-_ 'c
~oreogn Bto

30lI "-_ 'c
C1Ian9H ,r
~St:

310 "-_ 'e
~I'

311 "-1IOt\ tc
~\.

313..... "PI*Ca1lOt\ 'c

~"
3' J-R "PI*Ca1lOt\ Ie

I.lCenM(St

J'. .. "PI*CaIlOt\'
~.\-31S "PI*CaIIOt\ Ie

, 01 Cot1lora
ConsIl'UC1lO'

31e "PI*Ca1lOt\ •
Ilroeclcul

, _or T

; Moone :'
P_O/(L

J23 ... . .. ' QwfwWlcl Fl,
32J-IL...... QwfwWlcl R

, _B""",
33lk. ; "PI*Ca1lOt\ •

'I' StatIOn LICiE

~ ........ "PI*Ca- 't
: CI\er'9"S"
: R_
: StallOnl., L

~ ......... 1 "PI*CallO" ,

I F'_ Sw_ LOW

3o'O·..··....i~~

i BroecIc*t
:w5 i 4ppIocaoon It

: 01 FM T,.

I
0/( ueenM.

~ ~~

1 TV Booat-.
347. ...i Apploca- It

1 TV 80loi1.
~ ..I~lt

I Tr_lOr,
34l1-L .....1 4ppIocalllln Ie
34l1-P , Apploca_ te

I ChIl,.. on
3.11... "......., Emp<
3lMl I~ Ee

I grMl Repo,
31MI-" ........( erC*lca' ,: _ Pre>;

701 ...... ·..1~

[44 FR 38486. July
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PUBLIC NOTICE
FEDERAL COMMUNICATIONS COMMISSION
1810 M STREET N.W.
WASHINGTON, D.C. 2055•

.......... illDrmlaon 102/214·1114. ...., IiIIn; of ....... IN." IOZ/~~.

January 28, 1986

I'URI'HER QJIDl\NCE P'OR~ uc.uoIlG MDICJI'R!ClJDCY
JUtmATION AND mE~ .

22'71

'!he National Environmental Policy Act of 1161 CNEPA), 42 a.s.c. lectkln.
4321-4361, requires all federal agene. to msure that the -.wu~t
1& given appropriate ccnsideration *' agm::y decwkJn -mg. In a 'SP¢
W QIW *' Glneral Docket No. 79-1••, 100 r.c.c. 2d 5.3 QJ85), the
CorrIflission decided that tuMn ~re to raclJDfr-aumcy CII') raclJatKln
.... a proper envirCllDlntal ccncem of thJI agency ancS ipCw.d that the
9Uideline for determJning the Ij;nifjcance of IUCh eIpC*1re wm be the
-RAdio Frequency Protecticn Gu¥Ses- adaptelS *' 1182 by the _rx.n
National Standarc1s Institute eMSI ct5.1 - 1182). AI of Jamal)' 1, 1111,
all applications for new facUities, llocUf1cationl to .Wt_ flIcWt.,
and renewa~ must contain ,ftb,r a IPCWc indatkln ·that the .. rldJaUm
of the particular facUity or operation w111 not baYe a I.~
environmental bnpact AI an .-wirClllMntal u ...-.nt whkh w111 Mrve u the
basis for further carmission actKln.lI .. Part 1, SUtlpIrt J of the
Cotranission '. rules for specific ugu1atklns r-vardin; lnVirCllMntal _tters.

Most broadcastJng facilities prc:duce hi;h .. raclaUcn Jwe]a at CIne or
IICre locations near their antennas. '!hat, *' JtM1f, does not Man t.M<'..
the facilities significantly affect the quality of the tuMn evUCII'al" :.
Each .ituation al.t be examined MpAratq to dec¥Se whether tuMns ar.
or could be expoHd to hj;h .. radiatb\. Paragtllph 37 of the IIpott Jr.:.S
QLW points out that accessibWty • a k..., factor *' Mkjng web a
determination. AI a general prJnc1ple, if ar... of hi;h .. radiation lw4l1a
are pUblicly marked and if acce.. to auch areu ia~ or hj;~
improbable (remotenes. and natural blrrieu may be pertment) then it MY be
presumed that the facilities producing the .. radiation do DQt lignUJc,u,t1¥
affect the quality of the human .mUOI"IIlC'lt and do not r~ire the fi.l...jn; of
an env ironnent&l .....lIDent.

11 In applicat ions for new and llOdifiad facWU.. t1W r.1r..m: tlDr
a ~ecific indication is satisfied by ~ering the questb\ en the !Dna
r~arding envirc:nnentallMtters. An environnental U ...llDent 11 the
narrative .tattrnent cJeacrJbed in 5ectb\ 1.1311 and e1Hwhere *' the
Ccmm1s.ion '. rulu.

(over)
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(1') liqh lIP .,.~ are prodnCld iii offices, atuda, volt.., ,.rkjn;
lot. or oth.r ar.. uecS regu]arJr by ation -.p__ .

- fte applicant ImIt autPit an IIWU~tal ...~t.
1'b. c1rcumatanc. My r.1re a .cUfiNtion of the
facUitie. to reduce~e or the Wa:atkln MY
be d.nied. !'hil lituation it eumtfaUr the _ u .).
W. bav. JnclucSed it to ....iII the pomt that at__loy... •• vell u the veneral pm:ue .mit be protect-.5 frcIn
h~h ., lev.la. Legal reI••• I'" by -.pky.. viWng to
accept b19h GPC*1r. ~e1a are not KalptIbJa and .-y not be
u.ed In li.u of corrective _uur••

(G) ligh IF lev.lI ar. produced in .r.. vhere mt.mJtttnt _mt.-nce
and repair work IUIt be performed by ataUan ~JDf" or other.

- ANSI 9uid.lin. a1ao t;lPly to vork.ra qaged in _Jnt.-nce
and repair. Aa k:Ing u theM vork.r. vm be protected frCID
.xpo.ur. to levell aCMISing ANSI tuJdelinea, no IftYUOl'lMftt&l
•••••••nt • nHded. D\1MI r...ed by the CCIIIrluKln,
infonDation about the Mnner jn vbkh IUCh activit_ are
prot.cted nMC5 not be m.!. If protect_ Ja nat to be
provided, the .W1Jcant lUst .mit an IIWUClDWltal
•••••ament. !hec~My rtqU1r. corrective aeticn
to reduce .xposur. or the lIIP:ucatbl MY be denjaS. lAgal
r.l••••• 11;I\ed by work.r. vWJng to ace. hJ;h GlGur.
lev.lI are not ac~ab:z. .." MY not be ..., In 1* of
corrective ....ur••

'ft). forecaoin(J allo .ppUes to bJ;h .. 1ftell create:! In vhole or In part
by r.udiaticn.

A convenient rule to .pply to all .ituationl irNolvm; .. r&l5iatian is
the follow jng I . .

U) Do not cr.at. !Ugh ......11 wt.er. pecpJa .r. or could
r.UCNb~ be expected to be present

&
(2) Prev.nt p.opl. frClll .merin; .r... *' vhjch high

IF lev.ls an ntlC....d~ present.

r.ncineJ and warning ... IDlY be luffic_t In -.ny cuu to protect the
general pubUc. Unu.ual circ'lllGtances, the pr..-ne. of IUltJp1e 8GUrces
of radiation, and operaticn&l needs wm r.:;uir. ~re ~r.t. -..sura.
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Mr. Tom Lauher
station KFUO
85 Founders Lane
st. Louis, MO 63105

Dear Tom:

Enclosed as we discussed last week are copies of
decisions concerninq restrictions upon employment
imposed by FCC licensees based upon reliqious
affiliation.

The key rulinq in this area is the FCC'S May 3,
1972 letter to Tryqve J. Anderson concerninq employment
practices by Kinqs Garden, Inc. The Commission there
determined that for certain limited employment
cateqories it is possible for broadcasters to restrict
employment to those of a particular reliqious
affiliation. This limited cateqory consists of persons
who are "hired to espouse a particular reliqious
philosophy over the air".

In carvinq out this limited exemption to its
non-discrimination requirements, the Commission clearly
held that no discrimination in employment would be
permitted with respect to "persons whose work is not
connected with the espousal of the licensee's reliqious
views". The Commission qave the employment cateqory of
salespeople as an example of an employee cateqory with
respect to which no reliqious restrictions could be
applied.

The Commission's letter rulinq was upheld by the
United states Court of Appeals for the District of
Columbia Circuit in 1974. A copy of the court's opinion
is enclosed herewith.

In its decision, the court delineated the
permissible scope of the reliqious affiliation
exemption, holdinq that a reliqious affiliation
requirement could be established only with respect to
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employees "whose work is connected with the espousal of
the licensee's religious views". This is a slightly
different formulation of the rule than that earlier
articulated by the Commission. Under the court's
formulation, religious requirements may be imposed not
only with respect to employees who themselves espouse
religious views, but also with respect to those whose
work is connected with the espousal of such views.

The court declined to issue a "laundry list" of
employment categories with respect to which a religious
affiliation requirement could be imposed, determining
instead that the general policy should be particularized
by the FCC on a case-by-case basis. Generally, though,
the court held, that in delineating the appropriate
employment categories, the Commission should "fix upon
the nexus between the employment position in question
and the religious content of the programs aired by the
sectarian licensee". Specifically, said the court,
"[w]here a job position has no substantial connection
with program content, or where the connection is with a
program having no religious dimension", discrimination
will not be permitted.

We have found very few cases where the Commission
has had occasion to determine the permissibility of
employment requirements going to religious affiliation.
The one decision which seems pertinent, decided in 1973,
concerns the National Religious Broadcasters, Inc., and
is enclosed herewith. There, the FCC was asked to
elaborate further on employment categories with respect
to which a religious affiliation requirement could be
imposed. The Commission stated that "writers and
research assistants hired for the preparation of
programs espousin9 the licensee's religious views"
constitute one such category. Similarly, those hired to
answer religious questions on a call-in program would
cons~itu~e another. The Commission conclUded, however,
tha~ announcers, as a general category, would not be
exemp~ trom ~e nondiscrimination rules, because there
is no reason why an announcer must be ot a particular
fai~ in order to in~roduce a pro9ram or insert news,
commercial announcements, or station iden~itications

during or adjacent to any program.

We have consulted with staft a~ the EEO Branch of
the FCC'S Mass Media Bureau on this question aa well.
The statt confirm that the general quidelines described
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above, although articulated some time ago, are still in
force, and would be the quidelines relied upon by the
Commission if a discrimination complaint were filed
against a sectarian licensee on religious affiliation
grounds.

In sum, while a religious affiliation requirement
may be permissible in certain circumstances, it is clear
that the FCC and the courts are likely to restrict such
limitations to very narrow situations where the employee
is directly connected with the production of programming
which espouses a religious viewpoint. Given the
undeveloped nature of the FCC's requirements in this
area and the fact that the FCC enforce. it. employment
requirements fairly rigorously, if, during the process
of revising employment quidelines for it. broadcast
stationa, the Lutheran Church/Missouri Synod so desires,
we shall be happy to conter with you further in an
effort to develop quidelines acceptable to the FCC.

Plea.e let me know if I can provide you any
further information.

Sincerely yours,

r, '.:. \ I

I.
\ ., I ,

Marcia Cranberg

Enclosures
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BEfORE THE

FEDER,-\L CO:\nlr~ICATIO~S CO~nHSSION

"·,\'llI:"GT(I:". D,C. ~I),'•.'.~

III r:p t ·(jJlq':alllt hy
Tn'l;I L .r, ,\"lJl K"''''. ('""n:R,," [,,',; E)(PLClY' i

)1[:"T I'r: \1 yr. I.' BY K(,,"(;~ rr,\RDf.-;. 1:"1" >

R.\Dltl :"T\TI'" Kr;.[)~ \:"D KRrQ-F~r. r.D':

)(d:"O", \Y,\"rr.

~L\ Y' :~. 1!\7::!.
GF::-nDIEs: This i;: in reference tn: ':t, tltt' 1l'tr{l\' nf Jllly 10, 1971.

of ~[r. Tryg"e .T. ,\nderson alle2'in:: c1i';"l'illlinatory hirinl! practices
h,' "tat Ions 1\:(, [)~ I .UO and KIHQ-F:\L Edmonds. Wu.shinll'ton,
both of which ar(' liC'{lnS{lrl tn YOll: allllll, I ,\"\111' Il'''pnll"p;: to that It'trer
filed Septem!>f>r ~(t and October I:!. l!l71.

In his ll'tter, ~[l'.•\nderson statl'S that III ,;eekin,ll employment at
,"our stations, he \\'ItS asked: "Are vou a Christinn !", "How do \'011

know you arc a Cltristian I", ';Is YOllr SpOll5(' a Christian ?", and "Give
8 testimony." :\[1'. Anderson further statt'S that, "Such questions ob·
,'iousl" have no bearing on a person'" ability to handlt' a job in brOAd·
casting, and could only be used to disl'riminnte ag-ninst potential em·
plo~'ees because of their religious beliefs," :\[r. Anderson requests.
therefore, that your stations be re'luired to flel{lte all rt'l'lut'sts for r('li·
!!iolls preferences and beliefs from their emrlo~'m{lntapplications. -'Cr.
Anderson sou!!ht a job with YOIl as an annollncer or newsman.

~Ir.•-\nderson's letter raises a fJllt'stion as to ('omplinllce with :'1'1"

cions 73,125 and 7:t3()1 of the Commis"ion's Rilles, wh ich prohibit 1i·
censee employment policies tbat discri III in:1 te on t hI' ha:,is of rnct', color.
religion, national origin or se:ot. In your rl'spon:,p, ,"ou indicate that 7';:
pt'rcent of Statioll KGD~'s pro,l!:rllmmin!! j" "in"pirational:' nnd that
Station KBIQ-F-'f's format is primul'il\' '-:':'on,j IIlIlSic,'- whieh ';1'1'\"1'<:
:lS:l "ehil'le for the hourly airing' of "brief essily:i stimulating a de"il'l'
fOl' hi~her moral [lnd spiritual \'Itllles." YOII "t:lte that you [lrp a
Christian relig-ious orgl\l1ization with a missioll tn ';share Christ."
Since Stations KGDX n.nd KBIQ-F-'f ar{l a part of your overall pro·
gram. you assert that it is neet'ssary to inrl'lire of pro<:pecti'-e employt'es
\\"ht'tllPr the\' subscribe to vour objectiv{l<:. Yon r!pnv, howe,'pr, that
your inc]1lirips ,'iolate the Commission's rul!'!>. .

In support of yoill' position, you statl' that OPt' Ilondis<'l'imination
rules were based on the Ci\'il Rights ,\.et of InQ. Thllt .\ct eXt'mpts
from its provisions reli~iouscorporations "with rl':,pl'ct to the l'mplo~·.

ment of inllividllals of a particular religio/l to pHform work ('on·
nected with the carrying 011 by such cOl'poration ... of its religious
activities.,.," -!2 T:.S.C, 2000e-1. You nlso 'Inor{l-t~ r.~,c, 2~2(£'),

3-& F.e.C. 2(\

"t ttlt' ,awL,
, ,': - ;oje,'r,;

~- ,.;~t'iu,i.ll~

~ ;w ~Ijenta-l

l"emed to be
,n :3D apply:

,'al,,; tilat the
tiJe newscast

I\'ision of the
.'it I'e,!utt'ell to

,\ Y.

, elt;"f.
of/oj! l;"ulcl1tl,



whlen. prondes tn,at :t :s not ;in uni~',~iui t'~p.l)ymt'~:t 2:-:\ , ... ,
cla"-Sitv an wJII'!ClUal "on (ne ua,;!,; or nIS reU;.:lon. ,;e.x, I)r :..tc .'l1 ..!.

ori;:m"in those cert:l.ln CIrcumstances where rellg"v'ln. se~ or :LiLrJnJ.i

or:Q-In :5 a Dona :i,ie OCcup,ltlOnal fjualincatlOn reasonably nt'ces.;;ar,'
to the normal operatIOn ot' that particular bUSIness or t'lltt'rpr.~t'."
,F:nalll'. YOU cite the :nterpretl>e memorandum submitted ro the ::'t'n'
ate bv' ::'~lIators Ciark and Case. door mana~ers tor the iilil. JUWI:!
tile d'ebarl2 on the C1I'i! Rl:.!hts ,hot. That 1I1emorandllrtl sratt',; \\,1:1

respe~'t to rne '\)l:I.'llpar: l1 nal :lllal:t1~,.\tlOlI" e:s:.:eptlOll starr,l tn +:.: r ..:',c.
:':U1H le-;.: Ie) :
Till- ~xct'Ptioo IS J !lll:l[t'd n;ilt to ,liscnnlioatt' "n tht' \'.1'1" lOt rt'i:;::"n. ".. I
"r o:lt10ultl vricto WOt'n' t~" reason for tbt! Jl,cnrulDilti,'n ,- .1 i",o" ~o1:l ,.'
CUpl1tiooll1 qualificatioo, Example-s or such lE'gitim:1te discrlmlnativo ""uui,! t.t!
the preit'reoce v[ a Frt'ol:b r""taurant tnr :l j;r.. ncQ ""..... tI,t' I'r.. t .. I'''',\'' ,,( .1

professional b:lsel"tH (t'am fl)r malt! pla,l'E'rs, .lod tile prt.>f"r.. oct.> "t .i l'U-'lit'>,
wbich s",d,s rile patrr>oa.ll.'t.> 1)[ wewb"rs 0f parncular relt!!n"u- :;rou.,,, r,)r J. ,alt'S
mao or that reli!p,)o. ,1 W l_'oogrl'ssiooal Re-c')rd 7:':13,

In essence. you l\rgue that your employees "perfonn work conne"ted
with." [your] reilgious acti'ities" and you are exempt unJer tile pro'
visions of -!:2 eSc. :20oOe-1. and that religious qualirications are a
"bona fide occupationl\l qualification" within the mellnlllg' of ·L!
r.s.c. :2uOOe-:2 (e /.

It should be noted. howner. that in your role as a licen:-et:> of the
Commission. you do not e~ist solely to espouse a particular religious
philosophy. You are required to operate in the public interest. as
defined by the Commission's rules and p'olicies, You are also required
to have a policy of making time a'-allable for the presenta.tion of
oth~r., mt.:l~tding non-Christt~l1, re,ligious views. Yl>~ng Pe..0ple'y As
SoclatlOn !or the Propagat/I>n o! the Gospel, 6 FCC I, ~ I 1~1:{8),

Clea.rl.". therefore. all work perfonned by employees of Stations
KGDS and KBIQ-F)! is not connected with the carrying 011 of their
religious activities. )!oreover. the Conunission does not l>eline that
!'('llgio/l is ll. qualification that is "reasonably necessary" to all a~pects

of the ,;tations' /lol'mal operations. In keeping with the exemptions
you cite from the Civil Rights Act of 1964:, the Commission belie>ps
that those persons hired to ..spouse a. particular religious philosophy
over the air should be exempt from the nondiscrimination rules. But
abo ill ;~ecpill!l with the \'cry limited nature of the e~emptionsafforded
uv tla.. 10fi.l. A.d. the Commission does not see any reason for a broad
intt'l'pretanon that would pt·rmit discrimination" in the employment
of p£>rsons whose work is llot connected with the espousal of the
licensee's religious \'icws, .\s ro sales personnel, it should be noted
that the ,;ule of commercial time to the business community at large
does flOt come withill tht> t'x<lllIple gil"en in the Senute illCerpretin~

memorandum. quotell abon',
In sum. your hiring policy discriminates on the basis of religion

as to all station personnel. and is not, therefore, in compliance with
Sections ';"3,125 and ';":}.301 of the Conunission's rules. To hold ,othl'l"
wise would strike thp word "reli,!::'ion" from those ntles as to any ,..ta
tion Iic<'nsed to a l,t>!i:.,riollS or:.,rllllization,

This is a case of hr:::.t illl!)!'L'ssioll lind 110 sanction will. thel'efor('. be
imp()5t'.1. YOll :Irc di!'L'I,tcd, hOl'fe\"cr. to submit within ~o days a state-

:H Fe!.' :':ll
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'-, ...
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ment of Y0ur futt.:.re hiring practices and policies --an respect [0 the
reqUlrements of Sections 73.125 and 73,31)1. J.S interpreted by this

!etter, 006
Commissioner Bartley not participating: Commissioner Reid absent. 000

By DIRECTIO~ OF THE Co~rmSSIOS.

BES F. '\'.\PLE. S-:cn:'lzry.
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KING 5 GARDEN. r:sc v. r c c

The KlSG'S GABDES, ISC.• Petitioner

Cnited States Court ot Appeals.
District at Columbia Circuit.

FEDERAL COIDfl"'SICATIOSS CO)l·
:\fISSION and l'niled States of

Ainerica. Respondents
So. ':'3-1896.

7. C1YU Bleb- C=U.7
TelecollUllUllicaelou C=SM

Exemption in Civil Ril'hts Act of all
activities of any religious corporation,

3. Consdtutlonal Law C:=84
Free exercise clause precludes glJ\··

ernmental interference ..... ith ecclesiastl'
cal hierarchies. church administratIOn
and appointment of clergy. l'S.C.\.
Canst. Amend. 1.

... Constitutional Law C:=M, 90.1 ( 1)
Guarantees of free exercise of reli

gion. free speech and free press combine
to provide a religious group the right to
choose on sectarian grounds those who
will advoeate. defend or explain the
group's beliefs or way of life, either to
its own members or to the world at
large. Civil Rights Act of 1964. §§ ;01
et seq.. 702, 703, as amended. 42 l'.S.C.A.
§§ 2000e et seq., 2000e-I, 2000e-2: Com·
munications Act of 1934, §§ 1 et seq ..
303, 307. 309(a), 47 U.S.C.A. §§ 151 et
seq., 303, 307. 309( a); U .S.C.A.Const.
Amend. 1.

5. Civil Blehta $=12
ConatltuUonal Law ¢::1M, 211

Civil Ril'bu Act provision exempt
inl' all activities of any religious corpo
ration, association. educational institu
tion or society from ban on religious
discrimination in employment shelters
myriad activities which have not the
slightest claim to protection under con
stitutional l'Uarantees of free exercise of
relil'ion, free speech and free press and
the provision appears to be violative of
the establishment clause and to deny
equal protection. Civil Rights Act of
1964, §§ 701 et seq., 702, 703. as amend·
ed, 42 U.S.C.A. §§ 2000e et seq.. 2000e-1.
2000e-2: U.S.C.A.Const. Amends. 1. 5.

I. eouUtutIoaaI Law C=4I(1)
Statutes should be construed so as

to avoid rather than al'eravate constitu
tional difficulties.

nn r : .~(' ') _

- . '.'" ,)1
1·''''1'''·,f.F.::''':~1 ·.17~

2. Constttuttonal Law (;=s.& 000007
First Amendm~nt demands "rH~'Jt~ai-

Ity" of treatment between rellg:ous a:;d
nonreligious groups. l".5.C.\ L'onst
Amend.!.

v.

Argued Jan. 11. 1974.

Decided May 6. 1974.
. I

0~\J ~ ~\....../YI .:> q.

L CoaaUtutloDal Law C=M

Laws mUlt have a secular purpose
and a primary effect which neither ad
vances nor inhibits relieion. U.S.C.A.
Const. Amend. 1.

Radio station licensee. which was a
nonprofit religious organization, filed
petition for review of order of the Fed
eral Communications Commission deter
mining that licensee wu discriminating
on religious grounds. in its employment
practices. The Court of Appeals, J.
Skelly Wright. Circuit Judge, held that
exemption of all activities of any reli
gious corporation, association, education
al institution or society from Civil
Ril'bt. Act ban on religious discrimina
tion in employment wu irrelevant to
Federal Communications Commission's
regulation of broadcast licensees under
the Communications Act, and that Com
mission's rules which exempted employ
ment connected with espousal of a licen
see's religious views from Commission's
antibiu regulations but which required
enforcement of antibiu regulations with
respect to job positions havinl' no sub
stantial connection with program content
or positions connected with programs
havinr no religious dimension did not
violate licensee's righu under the First
Amendment or the Communications Act.

Affirmed.
Bazelon, Chief Judge, concurred

specially and filed opinion.
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association. educatIonal instItutIon or so
cIety from ban against religious dis
crimination in employment immunizes
religious organizations only from ban
contained in the Civl! Rights Act and
does not abrogate antibias rules promul
gated by the Federal Communications
Commission under the Communications
Act with respect to religIous organiza
tions which own broadcast licenses.
Civil Rights Act of 1964. §§ 701 et
seq.. 702. 703. as amended. 42 L'.S.C.A. §§
2000e et seq., 2000-1, 2000-2; Commu
nications Act of 1934, §§ 1 et seq., 303,
307, 309(a). 47 C.S.C.A. §§ 151 et seq.,
303,307,309(a).

8. Teleeomal1micattona e=>438
Religious sect has no constitutional

ri,ht to convert a licensed communica
tions franchise to a church, and a reli
gious group which buys and operates a
licensed radio or television station takes
its franchise burdened by enforceable
public obli,ations. Communications Act
of 1930&, §§ 1 et seq., 303. 307, 309(a), 47
U.S.C.A. §§ 151 et seq., 303, 301,
309(a); U.S.C.A.Const. Amend. 1.

9. Corwf:ltattonal Law C==III
Rules of Federal Communications

Commission exemptin, employment con
nected with the espousal of a sectarian
broadcut licensee's reli,ious views from
the Commission's re,ulations precluding
employment discrimination on the buis
of reli,ion but requirin, enforcement of
the antibiu regulations with respect to
job positions havin, no substantial con
nection with prol1'am content or poai
tiona connected with prorrams havin,
no reli,iou. dimension did not violate
ri,ht to freedom of reli,ious expression

• Of the UDited Stat. Dwtriet Court for
the Diatriet of M...ehl1Htta. littiD, b, d.
ipatioD pllnaut to 28 U.S.C. I 294(d)
(1810).

I. Thw C!ODtroven, aroM wbeD a job appU·
eaDt at ODe of KiD"1 GardeD'1 ItatioDI C!OID'
plaiDed to the FCC that he w.. ..lied qu.
tiou lueh .. "Are 'OU a ChNtiu?", "II
your lpOlIN a CbNtiU ?". aDd tile like.
ne Comm_ioD forwaNed tbe C!OlDplal.Dt to
KiD,'1 GardeD OD AUf. 2. 1971 (Record at p.
2). Kiq'I GardeD rapoDded b, daimilll

0:)3 '~G4
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of broadcast licensee. ·...·n:ch.~as .i ;.'~r..

profit religious organiza'lon. '.·0rr.m'~n,.

cations Act of 1934. ~ ~ 1 ~t ~eq .lll:~.

307. 3091 a I. 4i l·.S.C.A. ~ 151 et seq ..
303. 30i. 3091 a I; l"SC.A.Canst
Amend. 1.

~lorton L. Berfield. \\' ashington. D.
C.. with whom Lewis 1. Cohen. Washing
ton. D. C.. was on the bnef. for petitIOn·
er.

John E. fngle. Counsel. F. C. c.. WIth
whom John W. Pettit. Gen. Counsel. and
Joseph A. :'ofarino. Associate Gen. (oun
sel, F. C. C., were on the brief. for re
spondent.

:\Ielvin L. Wulf, ~ew York City. and
Joseph Remcho. San Francisco. Cal..
med a brief on behalf of American Civil
Liberties Union et al. as amici curiae.

Before BAZELON, Chief Judge.
WRIGHT, Circuit Judge, and WYZA~

SKI,· Senior District Jud,e.

J. SKELLY WRIGHT, Circuit Jud,e:
Petitioner is a non-profit. interdenom

inational. reli,ious. and charitable or
,anization. Its activities include a num
ber of ministries whose buic goal is to
"share Christ world wide" (Record at p.
16). Petitioner is also the licensee of
Radio Stations KBIQ-FM and KGD~ in
Edmonds, Washin,ton. In these pro
ceedings it seeks review of an order of
the Federal Communications Commis
sion which found that it wu discrimi
natin, on reli,ious ,rounds in its em
ployment practices and directed it to
submit to the Commission a statement
of its future hirin, practices and
policies.1 Petitioner relies upon a 1972

the statutor, aDd C!ODltitutioDal richt to dil
crilDinate OD relilioUi ,rouDds with respeet
to all poeitiou of employmeDt at its radio
statio~ (Reeord It \1. IIU. The Commis
.ioB ruled OD }[ay 3. 1912 that ODIy "thoee
Illnou hired to "poule a ..anicular reti
lioua philOlOph, over the air should be e:t
IIDllt froID the DOD-discrilDiDatioD rul..," lu
Re COlDlllaiDt b, ADdenoD. 34 FCC2d 937.
938 (1812). nil IlOeitiOD w.. reattlrmlfl
efter eDaetlDeDt of the 1912 exelDPuoD to
the Chi) Rl,ht. Aet lDeatioDed iD tut. See
ID the Matter of KiD,'. GardeD. IDe.. 38
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amendment to Title VII of the 1964 Civ
il Rights Act which exempts all activi
ties of any "religIOUS corporation, asso
ciation. educational institution. or socie
ty" from the Act's ban on religious dis
crimination in empl()yment.~ , Herein
after the 1972 ·exemption.) Before 1972
only the "religious activities" of such
organizations had been exempted.3 Pe
titioner would require the Federal Com
munications Commission to engraft the
1972 exemption on to the Commission's
own rules against sectarian employment
practices. promulgated under the "public
interest" standard of the Communica
tions Act.. The Commission already ex-

FCC!d 339 (19721. The Question in thi~

eue is wllf'tller the Commission's Qualified
exemption facially I'Onforms to relevant stat
utN and tile Constitution. We do not Ileal
with application of the exemption to any
particular job position at Kinl's Garden. It
should be noted that Kinl's Gal'tlen hu re
Quested institution of rule·makin, proceed
inp on the Commission's uemption policy.
This issue is not before us.

2. The eumption is in J 3 of the Equal Em
Illoyment Opportunities Act of 1972. Pub.L.
92-261. 86 Stat. 103. ~2 L.S.C. I 2OOOe-1
(Supp. II 1972), amendinll: • 702 of Title
VII of the Civil Rilhts Art of 19&1. 78 Stat.
2M. former ~2 r.s.c. J 2000e-1. The 1972
exemlltion read•. in ~rtinent part:

This subchapter shall not apply
• •• to a relilious I'Orporation. n.-
sociation. educational institution. or socie
ty with res~t to the employment of indi
viduala of a particular relilion to perform
work I'Onnected with the ('arryinl on by
such corporation. aaociation. educational
iDltitution. or society of it. activities.

Tile pneral ban on reliliou, discrimination
in employmeDt II nt 42 U.S.C. I 2000e-2
119701.

3. Section 702 of the 1964 Civil R~ht. Act
read. in pertinent part :

Thle luhchallter shall not apply
• •• to a relilioUi '-orporation. u-
sodation, or Il()('iety with rtslJect to the
emploJ1Dellt of individuala of a particular
reillion to Iltrform work connected with
the carrTiDl on by .ucb I'Ol'llOration. _
ciation. or society of it. relilioUi activitiN
• • •

4. The resulatioDl bar emillorment dilcrimina,
tiOD by broadcut Ile.DI_ "becauee of rae..
color. relllioD, national oriliA or &ex." 47
C.F.R. II 73.l2lS(al, 73.301(al. 73.:189(a I ,
73.680(al. 73.793(a I (Oet. 1. 19131. The

,'~\r;;-~('r

.-' ~ ')-~
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empts employment "connected ..... Ith the
espousal of the Iicensee's religious
views."~ Petitioner contends that a sec
tarian licensee, like itself, must be al
lowed to discriminate on religious
grounds in all of its employment prac
tices.

We affirm the Commission rulings.
The 1972 exemption is of very doubtful
constitutionality, and Congress has gi\'
en absolutely no indication that it
wished to impose the exemption upon
the FCC. Under these circumstances
the Commission is fully justified in
findin~ that the exemption does not con
trol its "public interest" mandate under

CommuDication. Act of 193-1. 018 Stat. 10&1
tt !tq.• ~7 L.S.C. I 151 tt .tq. 11970 •. maD
datN the Commislion to reeulate broadcut
Hcen._ "u publlc CODyeDiene.. intereet. or
necetl8ity requiree." E.,.. 011 C.S.C. II 303,
307. 308(al. The Commillion traces itJI au
thority to promulpte fair employment rules
to the "public intereet" sta.ndard of its ena
blinl act a.nd to tbe related fact that broad
cuten are "public trUlt.." witb special
obli,atioDl. See ::"on·Diecrimillation in Em
ployment Practices: ::"otie. of Propoeed
Rule ~Iakinc. 13 FCC2d 766. 768-770
119681. a.nd ::"on,Diecrimillation in Employ
ment Practices. 18 FCC!d 2-10. 2-11 119691.
The CommuDicatioDl Act dOetl DOt it.elf u
preIIly lrant the FCC autbority to rell:Ulate
the employment practices of Iicen.... but
the Commission hu noted that employment
practil'etl have an ob"ioUi. if indirect. impact
on prolramminc--over which the FCC does
have U\ll'elll authority. See ::"on-Dlecrimi
natiOD in Employment Practices: ::"otice of
Pro(lOMd Rule Makin,. , ..pro. 13 FCC2d at
770. KiDI" Garden dote Dot deny that the
CommillioD hu independent Itatutory au·
thority to rqulate the employment practices
of Iie._. &lid conteDdl Oul7 that thle au
thority cannot be elltrciMd I'Ontrary to tbe
Con.titution or to tbe "national policy" es
tabllahed by the reilliolll uemption ill J 3
of the Equal Employmellt OpportunitiN Act
of 1972. Brief for petitioller at 18. The
Commillion bu Itated tbat a.n7 cbanp in
it. anti-biu ral. .bould be aecompliahed
throOCh formal rule-mamDl a.nd .bould be
adopted 0111, "ullOn a public intereet filldinl
under tbe CommunicatioDl Act" (Record at
p.83I.

5. See In Re ComplalDt b, AndenoD. .."..
Dote 1. 34 FCC2d at 938. &lid In Re !lequ.t
of ::"atioDal Reliliolll Broadcuten. Inc., 43
FCC2d 461 (1113).
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the Communications Act. The limited
exemption which the FCC cClrrently rec
ognizes to its own anti-bias rules ade
quately protects a sectarian licensee's
rights under the CQmmunlcations Act
and the First Amendment. Accordingly
we uphold the Commission's regulatory
scheme as facially sound. while recogniz
ing that its future application will re
quire continuing judicial scrutmy.

The sponsors of the 1972 exemption
were chiefly concerned to preser....e the
statutory power of sectarian schools and
colleres to discriminate on religious

6. S4!Ction i02 of the 1964 Civil Rights Act
(Pub.L. 88-.'3:s2. is Stat. ~. formu -12 r.
S.C. , ~11 had exempted "educational
inlltitution [I j" from all of the .~ct·lI employ·
ment di.crimination rules. Early venions of
the lecislation which be<'ame tbe Equal Em·
ployment Opportunitiell Act of 1972 deleted
thi. blanket exemption for educational in.ti·
tUtiODl and propoaed to add "relirioua edu·
cational in.titution[.j" to tbe Ii.t of ~Ii

giOll1l orpniAtioDl ....hich , 102 had uempt·
etl ns to religiou. discrimination in "~lirioua

activities." Su' 3 of S. 2~1~. 92nd Co~..
1st 8ea" Sept. 14. 1911. Senator Allen ob
jected that

[u]nder the pro.,ilioDl of the bill. there
would be nothing to prevent an atbeilt
beinl fort'ed upon a relirioua school to
teach some subj4!Ct other than theolol1.

Leri.lative Hi.tory of the Equal Opportunity
Act of 1972 B44 (~o.,. 1972l. To remedy
tbil evil tbe Sellatora propoMd .trill:inl tbe
word "relirioua" from tbe term "reliriou,
activitin" uaed In the provillon nemptin,
relirioDl orraniutiona from the ball on S4!C
tarian hiri~ practice.. Amendmeat B08 to
s. ~1:S. Leplati.,e Biltory, .IIpr.. at 189.
Tbe Senate adopted the Ervin·AIlen amead·
ment, ill. at 188'1. and tbe Bo_ a1Io ac·
cepted It alter a Jolat ConferenCl oa the
1972 Act. i4. at 1813-1814. Tbil amendment
broadened tb. ell_pcioa u to relirioDl eda
catiollal iutit1ltio~at a18o. of coa,.... al
to aU Oller rellcioaa orllllliAtioDl lilted in
tlJ. exemptioll. la liyt~ concrete enmpln
of the worll:iDp of their amendment. how
e.,.r. both Saator Allen and Seaator Ervin
\Il.,ariably adverted to ItI eff4!Ct OD relilioDl
edacational IDltitationa. Id. at 846. 848-862.
TIt. effect OD otber reUrioDl orpaiutioDl
weat alldl8cDlMd. except for two very rea·
eral commenta by Saator Ervill :

Oar ameadmltlt wowd Itrik. oat tb. word
"rel~oDl" and remo.,. reUrioDl iDltitu-
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grounds In the hiring of all of their
employees· But the exemptlon's 51mple
and unqualified terms obViously accom
plish far more than this. In covenng
all of the "activities" of any "relirlous
corporation. association. educational in
stitution. or society," the exemption Im
munizes virtually every endeavor under
taken by a religious organization. If a
religious sect 5hould own and operate a
trucking firm. a chain of motels, a race
track. a telephone company. a railroad. a
fried chicken franchise, or a profession
al football team. the enterprise could
limit employment to members of the sect
without infringing the Civil Rights Act.~

tions in all res(I4!Cts from the !ubjugation
to th'!! F.EOC.

Id. It 848.
In other "·Ordll. this amendment is to

take the political hand. of Caesar off of
the inatitutions of God. where they hIVe
no pla('of! to be.

ld. at 1&&5.

7. Ste note 9 infra. It mi,ht be argued. in
an attempt to read the exemption aarrowly.
that a commercial ellterprile eatabli.bed by
a relirioul lI4!Ct ia not an "activity" of tbe
~ect. Thil llOetl not. however, seem a .,ery
fruitful line of arrumeat. If a sect own.
and ollerat. all enterprile. on what groaad
could it be held to be other tbaa an "activi·
ty" of the S4!Ct? t"ae of some technical
lround-such IS lIeparate incorporation of
the commercial enterpri_would 1I0t nar
row the exemptioa ill practice. for reliriou.
lrour- would .impl, avoid tbe t4!Chnicality.
e.g.. avoid aeplrate illcorporation. In settinl
up th'!!ir commt'rt'ial .nterprilea. To eff4!Ct
a subataative narrowinl of tht' exemption
the court. would hive to attt'DIpt to dl.,ide a
!4!Ct's varioUi ulldt'rtall:inp iato ''It'CUlar''
and "~Iirioua" caterori•• but It iI preeilely
rbll cltelOriutloa whlcb Coqrtla repudiat·
ed In 1972.

While it iI not UDcommOIl for courta to come
very clOH 10 rewritia, statutn 10 u to
lIave their coDltitatioDality. the 19'72 t'Xt'mp
hon iI I (IOOr caadldat. for luch a Ial"a..
oillration. The acope of a relilioua elllmp
[jon ill an iaue raililll very deliclUe qun
tiona of !,ubllc policy. WhUe it II reuona·
bl, clear that the 1912 uemptioa .,Iolatn
the Eatabli.hmeat C1IUII. It I. far lea clear
uactly how mach. or in wbat way. tbe ex·
emptiOIl ,bowd be narrowed to ovoid Firat
Amendmt'Dt obi4!CtioDl. Tbt're may ..eU be
a coDllderabl. rail" of perm_ible alterDa
ttv.. AI a matt., of IDlutatiODal compeo

...
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If ,)wned and operated Dy a nonreli
gious organlzatlOn. the enterprise could
not use sectaTlan criteria In hlTlng. ex
cept where the particular Job position
carried a "bona fide occupational Quali
fication" at a religious character.-

': l' In creating this gross distinction
between the rules faCing religious and
non· religious entrepreneurs. Congress
placed itself on collision course with the
t:stablishment Clause. Laws in this
country must have a secular purpose and
a "primarY effect" whir.h neither ad·
vances nor inhibits religion. Committee
for Public Education & Rei;
ty v. Nyquist, 413 C.S. 756. j', ...
2955, 37 L.Ed.2d 948 (1973); Len•.
Kurtzman, 403 C.S. 602, 612, 91 S.L •.
2105, 29 L.Ed.2d 745 (1971); Walz v.
Tax Commission, 397 U.S. 664, 669, 90
S.Ct. 1409,25 L.Ed.2d 697 (1970).

[I]t is now firmly established that a
law may be one "respectinr an estab
lishment of relirion" even thourh its
consequence is not to promote a "state
relirion," * * * and even though
it does not aid one religion more than
another but merely benefits all reli
gions alike. * * *

Nyquut. sUpTC, 413 U.S. at 771.
A given law might not establi,h a
state religion but nevertheless be one
"respecting" that end in the sense of
being a step that could lead to such
establishment * * •

Lemon v. Kurtzman, ,upra, 403 U.S. at
612 (emphasis in original). We cannot
conceive what secular purpose is served
by the unbounded exemption enacted in
1972. As for "primary effect," the ex
emption invites relirious rroups, and
them alone. to impress a test of faith on
job categories. and indeed whole enter-

renee aDd coDltitutioDal luthority. it il for
rhe COJll1'Sl, Dot the .'Ourtl. to chooee
amollC th_. S~t. iD rhia reaan!. 26 U.S.C.
n rol(c)(3), :102. ~ll. 4: ~12 (1910), where
COD,na hu showD coDlillerable iDlenuity
iD coDitructiDI a very ('Omplicated exemptioD
from the iDrome till 1a... for rertaiD reli·
elODl rorpora tionl.

I. 42 U.S.C. I 200C»-2(e)(11. The "qualiti·
('uioD" mlllt be "reuoDably Decetllary to

pnses. ha\lnll' nothlng:o ')0"':::-' :r,t' ~x·

erclse of relIgion.

It IS ~rue that most of the Estaolbn
ment l'lause cases recently before the
Supreme Court :Jave involved state SUD
sldies or tax preferences for relIgIOUS
groups. But In drafting the Clau.;e the
Founder:! were taking equally kf'en ;lIm
at all non-financIal "sponsorshIp" of re
ligious organizatIons by government.
Lemon \'. Kurtzman. supra. -103 C.S. at
612; \\"alz v. Tax CommISSion. supra.
397 C.S. at !i68. And sponsorshIp IS

what this exemption accomplishes. It IS
"'re formula for concentrating and

extending the worldly Influence of
.e religious sects having the wealth

J inclination to buy up pieces of the
_c!cular economy.'

[2] It was not. of course, constitu·
tionally required that Congress prohibit
religious discrimination in private sector
employment. But this having been done.
by the Civil Rights Act, the wholesale
exemption for religious organization!
alone can only be seen as a special pref·
erence. Compare Reitman v. :\Iulkey.
387 e.s. 369, 87 S.Ct. 1627, 18 L.Ed.2d
830 (1967). The First Amendment de
mands "neutrality" of treatment be·
tween religious and non.religious
groups. Nyqui,t, !upra, 413 l·.S. at
792-793. As Mr. Justice Harlan once
noted:

Neutrality in its application requires
an equal protection mode of analYSIS.
The Court must survey meticulousl.\"
the circumstances of governmental
categories to eliminate, as it were, reo
lirious rerry manders. * • •

Walz v. Tax Commission. ,upra, 39j C.
S. at 696 (concurrinr opinion).

the normal OllerarioD of that l'artirular bu.;·
nell or enterl,riae,"

9. The wealth aDd iDcliDatioD exilt. apparent·
ly, in many AmericaD relilioul IroUpa. ....~~
A. Balk. The RelieloD BusiDeea ~ll (196.'l1 .
D. RobertlOD, Should Church" Re Taxed'
139-110 (19681: )1. LaraoD 4: C. Lowell.
Praiae the Lord for Tax ExemptioD 193-2~6

(1968).
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Because the two religion ~uarantee~

often seem to tug In opposite directIons.
"neutrality" is a notoriously diffic:Jlt
concept.

A regulation neutral on its face may.
in its application. nonetheless offend
the constItutional requirement for
gO\'ernmental neutrality if it ·.mduly
bu rdens the free exercise of religion.
" " " The Court must not ignore
the danger that an exemption from a
general obligation of citizenship on re
ligious grounds may run afoul of the
Establishment Clause. but that danger
cannot be allowed to prevent any ex
ception no matter how vital it may be
to the protection of \'alues promoted
by the right of free exercise. .. .. ..

Wisconsin 'v. Yoder. 406 t:.S. 205. 220
221. 92 S.Ct. 1526. 1536. 32 L.Ed.2d 15
(1972). See cUBO Sherbert v. Verner.
374 t:.S. 398. 83 S.Ct. 1790. 10 L.Ed.2d
965 (1963). In this matter of exemp
tion~ the First Amendment strings a
"tight rope" between the two religion
guarantees. Walz v. Tax Commission. su.
pra., 397 1:.S. at 672. and we must see to
it that Congress does not slip off.

[3,4] From 1964 to 1972 Congress
had. in our view. a firm purchase on the
tightrope. The exemption then granted
by the Civil Rights Act to the reLigioWJ
activities of religious organizations was
itself required by the First Amendment.
The Free Exercise Clause precludes gov
ernmental interference with ecc)esiuti
cal hierarchies. church administration.
and appointment of clerlY. See Presby
terian Church in United States v. Mary
Elizabeth Blue HuJl Memorial Presby
terian Church. 393 U.S. 440, 89 S.Ct.
601. 21 L.Ed.2d 658 (1969); Kreshik v.
St. Nicholas Cathedral. 363 U.S. 190. 80
S.Ct. 1037. 4 L.Ed.2d 1140 (1960); Ked
roff v. St. Nicholas Cathedral. 344 U.S.
94, 73 S.Ct. 143. 97 L.Ed. 120 (1952);
McClure v. Salvation Army, 5 Cir., 460
F.2d 568 (1972>. In addition. the guar
anteel of Free Exercise. Free Speech.
and Free Prese no doubt combine to pro
vide a reli.ious group the right to
choose on sectarian .rounds those who
will advocate. defend, or explain the
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group'9 beilef~ or way of life. either to
Its own member!! or to the world at
large. See Tucker \', Texas. 326 C.S,
517. 66 S,Ct. 274, 90 L.Ed. 274 ,1946);
Follett \', )lcCormick. 321 C,S. 573. 64
S.Ct. 717. ~8 L.Ed. 938 (1944): )lur
dock v, Penn!!ylvania. 319 C.S. 105, 63
5.Ct. 870. 87 L.Ed. 1292 (1943>; Jami
son v. Texa!!. 318 t:.S. 413. 63 S.Ct. 669.
87 L.Ed. 869 i 1943>: Cantwell \', Con
necticut. 310 C.S. 296. 60 S.O. 900. 84
L.Ed. 1213 (1940): Founding Church of
Scientology \'. Cnited States. 133 C.S.
App.D.C. 229. 409 F.2d 1146. cert. de
nied. 396 C.S. 963, 90 S.Ct. 434. 24 L.
Ed.2d 427 (1969); Anti-Defamation
League of B'nai B'rith v. FCC. 131 C.S.
App.D.C. 146.403 F.2d 169 (1968). cert.
denied. 394 L.S. 930. 89 S.Ct. 1190. 22
L.Ed.2d 459 (1969). Compa.re Prince \'.
}fassachusetts, 321 U.S. 158. 64 S.Ct.
438. 88 L.Ed. 645 (1944); }fitchell v.
Pilgrim Holine!! Church Corp.• 7 Cir..
210 F.2d 879. cert. denied. 347 U.S.
1013.74 S.Ct. 867. 98 L.Ed. 1136 (1954).

[5J But the 1972 exemption now
shelters myriad "activities" which have
not the slirhest claim to protection un
der the Free Exercise. Free Speech, or
Free Press guarantees. It is arruable
that Congress may, without violating the
Establishment Clause. expand a religious
exemption someu:hct beyond the minimal
boundaries created by the several First
Amendment liberties. See Walz v. Tax
Commission, SUprtl (property tax exemp
tion for buildings and land used "exclu
sively for relirious. educational or chari
table purposes" and "not operatinr for
profit"); Zorach v. Clauson. 343 U.S.
306. 72 S.Ct. 679. 96 L.Ed. 954 (1952)
("released time" exemption from school
attendance requirement for. studenta
wishinl' to take reUrious instruction) .
See alIo Sherbert v. Verner. IUPrtI, 374
U.S. at 422-423 (dissentin. opinion of
}fro Justice Harlan). But these isolated
decisions create no precedent for the un
limited 1972 exemption. In Zora.cl&, .u
prA, the Court carefully confined ita rul
inl' to the facta of the cue. In Wall,
SUPrtI. the Court streaaed the peculiar
historical role of property tax exemp.
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tlons for places of worship, 39i C.S. at
tJiG-6ig. noted that the tax exemption
extended to the non-profit activities of
manv secular organizations so that the
stat~tory clas~ification was not strictly
a "religious" one. id. at 6i3. and careful
ly refrained from stating or implYing
that the state could exempt church
owned property used for non-religious.
commercial purposes. (The Court has
yet to address this last question. See
Diffenderfer v. Central Baptist Church.
404 U.S. 412, 92 S.Ct. 5i4. 30 L.Ed.2d
56i (1972); ct. Gibbons v. District of
Columbia. 116 U.S. 404. 408, 6 S.Ct. 427.
29 L.Ed. 680 (1886).)

By contrast, no historical tradition
supports the 1972 exemption. see Ny
quist, supra, 413 U.S. at 791-792. That
exemption obviously creates a classifica
tion of a strictly religious character, id.
And the exemption's benefits clearly ex·
tend to the non-reli,ious, commercial en·
terprises of sectarian or,anizations."
It is conceivable that there are "many
areas in which the pervasive activities
of the State justify some special provi
sion for reli,ion to prevent it from
bein, submer,ed by an all-embracin,
secularism." Sherbert v. Verner, supra,
374 U.S. at 422 (dissentin, opinion of
Mr. Justice Harlan). But it hardly fol
lows that the state may favor reli,ious
groups when they themselves choole to
be submer,ed, for profit or power, in
the "aU-embracin, secularism" of the
corporate economy.

In addition to bein, vulnerable on
First Amendment ,rounds, the 1972 ex
emption appears unconstitutional on
Fifth Amendment ,rounds as well. To
the utent that the non-reli,ious com
mercial enterprillel of religious orpni
zationa directly compete with those of

10. ID Wala v. Tax CommiMioD. 39'l' L'.S. 664.
90 8.Ct. 1olO8. ~ L.Ed.2d 69'7 (1910). the
Court aJao Doted tbat a tax exemptioD for
\.ropert, UMd for rellciolll purpoMe bad tbe
virtue of miDimiaiD, "eDtaqlemeDt" betWMlD
chu~b. aDd .tate authoriti... ill. at 674.
But tbia rationale wu obviouaJ, Dot iDteDd
ed to l&DetiOD ner, enmptioD from .eDeral
la_ sraDCed to tbe ..acti.iti.... of a rell
ciOUl orpDiutiOD. If it .ere, DO "reU·

... '.2...........

non-religious organlzatlons, the 197~ ~l(

~mption forces the GO\'ernment to dIS

criminate between bUSiness rl vals In

applying the Civil Rights Act's con
straints upon sectarian hiring. The cri
terion of discrimination-i.e. the reli
gious or nonreligious character of the
owning or operating group--not only
lacks a rational connectIon with any per
missible legislati\'e purpose. but is also
inherently suspect. Such inVIdious dt,,
crimination \'iolates the ~qual protection
of the laws guaranteed by the Due Proc
ess Clause. Compare Bolling \". Sharpe.
34i U.S. 497. 74 S.Ct. 693. 98 L.Ed. 884
t 1947),

II

E6l The FCC's own rules against
sectarian hiring, promul,ated under the
Communications Act, exempt employ
ment "connected with the espousal of
the licensee's reli,ious views,"ll Peti
tioner finds in this formula insufficient
compliance with the "national policy" es
tablished by the 1972 exemption to the
Civil Rights Act. But it is very danger
ous indeed to inflate a constitutionally
doubtful statute into a "national policy"
havin, force beyond the statute's literal
command. The customary, and more
prudent, course is to construe statutes so
as to avoid. rather than a"ravate, con
stitutional difficulties. See United
States v. Thirty-Seven Photo,raphs, 402
U.S. 363, 369, 91 S.Ct. 1400, 28 L.Ed.2d
822 (1971). This course ia open to us
in the present case. Neither the express
terms nor the le,islative history of the
1972 exemption indicate that Con,ress
intended the FCC to carve a like exemp
tion into its own anti-biu rules. A de
finitive resolution of the constitutional
issues raised by the 1972 exemption can

ciou." exemptioD would e"er raiae aD E.tub
liabmeDt ClaWlt iMue; the Court hu Dever
adopted .ucb a .implemiDded rule. See Wi.
coDain v. Yoder• .i()6 G.S. 2Ol5. 220-221. 92
S.Ct. 1~26. 32 L.Ed.2d 1~ (1972). 0A4 LemoD
v. KurWDaD. 403 U.S. 802. 614. 91 S.Ct.
2106.29 L.Ed.2d 14:5 (1911).

I I. See DOte ~ ••p"••
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therefore be deferred to a case where
they are squarely raised.

[7] \Vhile the key term in the 1972
e:cemption-" activi ties" -is concededly
broad enough to to\'er broadcasting
franchises operated by religious organi
zations. this means only that these sec·
tarian franchises are immune from the
ban on religiously discrimlOatory hiring
contained in the Civil Rights Act. It
does not necessarily follow that Can·
gress intended to abrogate the FCC's
own anti-bias rules. Xat only have
these rules always been promulgated un
der the Communications Act, rather
than the Civil Rights Act. but the rules
have also. from their inception. gone be
yond the commands contained in the
Civil Righta Act. For instance, the
FCC demands that ita licensees take
strong affirmative steps to hire mem
bers of minority groups 11; and the
FCC's rules apply to every broadcaster
-even those too small to fall within the
coverage of the civil righta statuteS.13

The Commission's extensive rules. and
limited religious exemption. were in full
force when Congress debated the 19;2
exemption from the Civil Rights Act,
but the legislative history makes abso
lutely no mention of them, of the FCC,
or of the Communications Act. In this
context we adhere to the

venerable principle that the construc
tion of a statute by those charged
with ita execution should be followed
unless there are compelling indications
that it is wrong, especially when Con
gress hu refused to alter the adminis
trative construction. • • •

12. 011 affirmative actioll• .•H 017 C.F.R. II
i3.~(bl. 73.301 (b) , 73~(b), 73.680(bl.
.\ 73.'i93(b). Th_ rul. a~ patterned on
th_ UMd b, tbe CiYil Service Commi.ioll
ill blrill' federal employ... Bee ~oll·Dia·

crimmatioll ID Emplo)'mellt Practlcea. ..prtl
Dote 4, 18 FCC2d at 2~. EveD atroDpr af·
firmltin meuarel appa~lItl)' may be ~.

qalred by the CommiuloD iD particular iD'
atallcea. Irl. at 244.

13. Tbe fair empl071lleDt ataDdardi iD tbe civil
rirhra atatat. appl)' oDly to employen with
1~ or mora employee&. -!2 U.S.C. •
2000elbl.
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LS. 367. 381. 89 S.Ct. 1794. 1~1)2. 23 L
Ed.2d 371 '1969) I footnote omitted I.

This principle has particular application
to the FCC. for the Commission's man
date "to assu re that broadcasters oper
ate In the public interest IS a broad one. a
power 'not niggardly but expansi\·e.'''
id. at :380. See also FCC \'. RC A Com·
munications. Inc.. 346 C.S. 86. 90. 73
S.Ct. 998. 97 L.Ed. 1470 I 1953i: ~a

tlonal Broadcasting Co. v. Cnited States.
319 C.S. 190. 218-219. 63 S.Ct. 997. 8;
L.Ed. 1344 I 1943): FCC v. Pottsville
Broadcasting Co.• 309 t:.S. 134. 137-138.
60 S.Ct. 437. 84 L.Ed. 656 (1940 i.

An agency should. of course. always
examine new legislation to determine its
relevance. if any, to the agency's man
date. See ~[cLean Trucking Co. v. Unit
ed States. 321 U.S. 67, 80, 64 S.Ct. 370.
88 L.Ed. 544 (1944). Cf. City of Pitts
burgh v. FPC, 99 U.S.App.D.C. 113. 237
F.2d 741 (1956); Mansfield Journal Co.
v. FCC, 86 U.S.App.D.C. 102. 107. 180
F.2d 28, 33 (1950). But. having done
this, the Commission was justified in
finding the 1972 exemption irrelevant to
its regulation of broadcast licensees un
der the Communications Act.

Congress' obvious purpose in enacting
the 1972 exemption was to constrain the
power of the Equal Employment Oppor
tunities Commission (EEOC) to regu
late private religious entities, At the
time the exemption was debated the civil
rights statute to which it is expressly
addressed applied only to private sector
employers"· The exemption's sponsors
were chiefly interested in the employ-

14. The statate DOW coven "roverulllellt!.
rovernmeDtl1 apDci..; [aDd I political aubell·
Yisiona," -12 U.S.C.• 2000e (Supp. II 19721.
u weU u private employen. but th_ /lub
lie bocJi.. we~ added by • 2(l I of the Equal
Emplo)'meDt Opponunitl.. Act of 1972. the
~aDle lerialatiOD which added the AlIen·Ervill
uemptioD for all of the "activiti.." of "~Ii·

lioua" OrJaDilltiona. The lerialltin hiatory
of thar exemlltiOD Dowhere iDdlcat.. that
CODer- rue allY conaideratloll to the ~.

sibillty that a "ralilioua" orJallisatioD ml,ht
al. be a public or q....i·pubUc body. The
literal terma of the esemptioD do cover aee·
tlrilll radio ud televialoD atationa. but thia
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i.I aD IlDl1eliberated <'ODHqUeDce of broad
drattalD&Dllbip. It can hardl, be iDyoked to
•bow that Coq~ wwhed tbe FCC to d~

.ilt from all retUlatioD of the MCtarian bir
iDe practicel of MCtariaD lIcen_.

ment rights of wholly private education
al lnstitutionsl~ Even In their most
sweeping statements the sponsors spoke
of immunizing only those activities
which had tradjtionally been free of all
government regulation:

Our amendment would strike out the
word "religious" and remove religious
Institutions in all respects from subju
gation to the EEOC.

In other words. this amendment is
to take the political hands of Caesar
off of the institutions of God. where
they have no place to be. I '

As Congress is fully aware, broadcast
ing under the Communications Act is
not an altogether private industry,
Federally licensed broadcasters are
"public trulltees." Columbia Broadcast
ing System v. Democratic National Com
mittee, 412 U.S. 94. 117. 93 S.Ct. 2080.
36 L.Ed.2d 772 (1973). For decades
Congress has authorized and encouraged
the FCC to regulate the broadcast indus
try in ways which the First Amendment
would clearly foreclose in the case of
wholly private organs of communication.
Red Lion. 3upra, 395 U.S. at 386-401.
Unlike a reliwious newspaper, a sectari
an radio or television station must. as
Kinw's Garden readily concedes. adhere
to the "fairness" and "personal attack"
doctrines and produce some programs of
general community interest. We have
no evidence that Conwress wished in
1972 to upset this well established doc
trine that licensed broadcasters must
meet FCC-imposed obliwations inapplica
ble to the private sector generally.
Kinrs Garden wishes us to assume that
Congress now regarda sectarian broad
cuters u rerulable "public trustees" so
far u programming is concerned but u
"institutioDl of God" untouchable by
"the hands of Caesar" so far as employ
ment practices are concerned. We would

I~. See note 6 .."...

II. 1tI•

17. ID Re Reqa.t of Natioaal Relici_
Broadcutel'l. IDe.. ,.".. Dote :5. 43 FCC2d
at 4:52.

III

require a sentence or two of pertinent
legislative history before crediting (~on

gress With so bizarre a notion.

The Question remains whether the
FCCs anti-bias rules violate King's Gar
den's rights under the First Amend
ment and the Communications Act. It
is to protect these rights that the Com
mission exempts from the ban on sectar
ian hiring "the employment of persons
whose work is • • • connected with
the espousal of the licensee's religious
views." This weneral policy is to be
particularized on a case-by-case basis:

[As t]here are [job] categories
• * * which may be defined dif
ferently by each licensee. we do not
believe that it is advisable to issue a
general declaratory ruling * * •
We have only weneral information and
we are dealing with an area where
First Amendment riwhts are often in
volved. We believe it would be pref
erable. therefore. to have specific fac
tual settings presented to us before
issuinw rulings. • * • IT

The challenre here is to the facial ade
quacy of the exemption. Application of
the general exemption policy to a partic
ular job position may raise additional
problems, but they are not presently be
fore us.

King's Garden argues that the FCC's
exemption is so narrow u to abridge the
sect's right of religious usociation. un
der the Free Exercise Clause. and its
right, under the Firat Amendment ren
erally, to broadcast religious views of its
choice.

[8] The premise of the fint argu
ment is that King's Garden's radio sta
tion is an integral part of the sect's
"missionary" structure. From this
premise Kinrs Garden concludes that

••
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the Commission's fair employment rules
tamper unconstitutionally wirh the jeet's
hierarchy, membership policy, and ad
ministration. The conclusion is based
on the recognized doctrine. noted earlier.
that the internal affairs of a church are
immune from public regulation under
the Free Exercise Clause. But the ar
gument's premise is defective. A reli
gious sect has no constitutional right to
convert a licensed communications fran
chise into a church. A religious group.
like any other, may buy and operate a li
censed radio or television station. See
~oe v. FCC, 104 t".S.APp.D.C. 221, 260
F.2d 739 (1958), cert. denied. 359 U.S.
924. 79 S.Ct. 607. 3 L.Ed.2d 627 (1959),
But. like any other group, a religious
sect takes its franchise "burdened by en
forceable public obligations." Office of
Communication of United Church of
Christ v. FCC. 123 U.S.App.D.C. 328.
337,359 F.2d 994, 1003 (1966).

[9] King's Garden relies heavily on
Wisconsin v. Yoder, 'Upnl, which recog
nized that a public obligation of a seem
ingly neutral and secular character-i.e.
the duty to send one's children to a sec
ondary school-may violate the religious
associational rights of particular indi
viduals by forcing them "to perform
acts undeniably at odds with fundamen
tal tenets of their religious beliefs" so
that they must "either abandon belief
and be assimilated into society at large,
or be forced to migrate to some other
and more tolerant rerion:' 406 U.S. at
218. The case is inapposite. Wiscon
sin's school attendance law intruded
upon the traditional way of life of a re
ligious sect by impoling an inescapable
duty, backed by criminal penalties, on
every parent of secondary school age
children. By contrut. King's Garden
confronts the FCC's rulel only because
the sect hu sought out the temporary
privilege of holding a broadcutinr li
ceDle. See Rell Litnl, ,upra. 395 U.S. at
386-401, aM Natitmal Broadctuting Co.,
nprc, 319 U.S. at 227. The FCC's rules
merely condition King's Garden's ability
to ntnatl ita activities by UN of "a lim
ited and valuable part of the public do-

main." enited Church a.f Chr-:st. ';!jpra.

123 l'.S.App.D.C. at 33i, 359 F 2d at
1003. There are. concededly. constltu·
tional limits on the conditions which the
FCC may impose. But the Constitution
does not obligate the FCC to relinquish
its regulatory mandate so that religiOUS
sects may merge their licensed franchis
es completely into their ecclesiastical
structures.

King's Garden's second claim-that
the FCC's exemption 15 too narrow to
guarantee the sect's right to broadcast
religious .... iews of its choice-proceeds
on somewhat firmer gfound. While the
constitutional dimensions of a broadcast
er's speech and press rights ha\'e never
been clearly delineated. the Supreme
Court has recently emphasized that Con
gress, in enactin, the Communications
Act, intended licensees to have many of
the liberties of private journalistic
entities. Columbill Broa.dcQAting Sys
tem, ,fupra, 412 U.S. at 109-111 and
124-125. Consequently, it may well be
.:hat, after it has met its "fairness doc
trine" and "personal attack doctrine" ob
lirations and produced some prorrams
of general community interest, King's
Garden has the right to give a sectarian
tone or perspective to all of its other
programming. This right would be in
fringed if the Commission, in applying
its exemption, were to find no "espous
al" of "relirious views" in a type of pro
gramming which Kinr's Garden consid
ered a significant expression of its sec
tarian viewpoint.

But this argument is premature. It
requires us to speculate that the FCC
will apply the terms "espousal" and "re
ligious views" in a cramped and dogmat
ic fashion. The contrary speculation is
equally plausible. In applying its ex
emption, the Commission may well pay
close and sensitive attention to the sin
cerely held convictions of the sectarian
licensees under examination. See Wis
consin v. Yoder, IVpnl, 406 U.S. at 209
219, 11M Fowler v. Rhode Island. 3~ U.
S. 67. 69, 73 S.Ct. 526. 97 L.Ed. 828
(1963). To date the Commiaaion has
done nothin, more than announce that
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