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it.~ exemption will fix upon the nexus be­
tween the employment posItion In ques­
tion and the religious content of the
programs aIred by the sectarian Iicen·
see. This IS precisely the relevant nexus
so far a3 the journalistic rights of the
licensee are concerned. Where a job po­
sition has no substantial connection with
program content. or where the connec­
tion is with a program having no reli­
gious dimension, enforcement of the
Commission's anti-bias rules will not
compromise the licensee's freedom of re­
ligious expression.

The Commission has set itself the dif­
ficult task of drawing lines between the
secular and reglious aspects of the
broadcasting operations of its sectarian
licensees. Though this is a delicate un­
dertakini', it is one which the First
Amendment thrusts upon every public
body which has dealings with religious
ori'anizations. See Nyquist. supra, 413
U.S. at 775; Tilton v. Richardson. 403
U.S. 672. 681. 91 S.Ct. 2091, 29 L.
Ed.2d 790 (1971); Lemon v. Kurtzman.
supm. 403 U.S. at 614. The courts have
traditionally granted the FCC considera­
ble leeway to work out the difficult
First Amendment problems endemic to a
system of licensed communications. Co­
lumbia Broadcasting System. supra, 412
U.S. at 102-103 and 132; Red Lion. su­
pra. 395 U.S. at 386-401: National
Broadca.sting Co.• supra. 319 U,S. at 227.
As presently formulated, the Commis­
sion's relii'iou8 exemption is facially ad­
equate. Problems of application there
may be, but they will be questions for
another day.

Affirmed.

BAZELON, Chief JudI'. concurrin,:
I disarree with my collea,ues that the

FCC can impote employment require­
menu in direct conflict with the stand­
arda eltablilhed by Conrress in Title
VII. The Commisaion's mandate to act
in the "public intereat" does not empow­
er it to contravene an explicit Congres­
sional policy.l This ia so, however. only

Ii the policy In questIon i5 constltJt:on­
a!. I am com'mced by the reasontnll' 'J:'

part I of the court's opInIOn that Tale
nI's exemption of all "actlVlties" oi
any "religious corporation. assocIation,
educational Institution or society" \"10­

lates the Establishment Clause of the
First Amendment. Therefore. I would
hold the exemption unconstitutIOnal. and
not binding on the FCC.
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C~ITED STATES of America
v.

Sylvester KEARNEY. Ir.• AppeUant.
No. 73-128&

United States Court of Appeals.
Datnct ot Columbia Circuit.

May 17, 1974.

Defendant was convicted in the
United States District Court for the Dis­
trict of Columbia. Aubrey E. Robinson.
Jr.• J" of various offenses, and appealed.
The Court of Appeals. MacKinnon. Cir­
cuit Jud,e, held that under a District of
Columbia statute defining burglary as
entry without breaking with intent to
commit any criminal offense, consent to
enter is not a defense where one is
shown to have entered with the requisite
criminal intent.

Convictions for assault with danger­
ous weapon vacated as lesser included
offenHI; convictioDi otherwise af­
firmed.

L CrImIDaI Law ...
IDcUcaneIlt aDd lDfonnatloD 4I=Dltl(.)

Aasault with danreroul weapon was
leleer included offenae in armed robbery
offenae, and additional convictionl for
assault with danreroul weapon would



I Ulrm,d 011 r,rolllld,ratloll. 38 FCC 24 331, 25 alt 24 1030 (11121. ElaJr'1 Gard••
h•• ft!f<l Oil appul (ro'll our d,dalolll 1lI th. United Stattl Coan of Appeall for tb. ~llltll
Cl",.."lt Ca"~ Sn ':':l-10!'\~.

'Oor "Dfral lIoDdl.cri..iutlo. reqaJr.....ta u • ••t out III S«tlOll 13.12:1. 73.301.
T3~99 llld T3.lIIO ot oar au1ft.
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BEFORE THE

FEDERAL COMML':SIC.\TIO:-;S COM~ISSIO:S

,,".\SHI~GTO~, D.C. ~(\')5-!

.\dopted ~Iay 16, 1973: Released ~Iay :21. 107:3)

F.C.C. 7':}-534

43 F.C.C. 2d

!h" THE CL))I:mssrox: CO)DUSSlOXERS JOHXSOX, REID ~XD 'WtLEy

cosCCRI'.lXG IX THE: RESt"LT.
1 In King',~ Garden In!'., 34: FCC:2d 037,:24: RR:2d :281 (1972),1 we

~tat'eJ that a station tha~ is lice:~se.d t~ 0.. rcli!,-riolts orgnn:za.tio~ may
discriminate: on the basIs of ~ehg:o~ III l~S .emplcy.ment practIces as
[() those hired to espouse the llcellsee s rehglO~s plulosophy oyer the
air. "·e further stated:

tbe Commission doetl not see any reason tor a broad Interpret:ation tllat
,,"~~d pt'rmit discrminatlon in the employment ot persons whose work is not
connected with the ellpouli&l ot the licensee's relirious views. t 3-1: FCC 2d at 938.
::-1 RR Zd at 282)

,OW ulIC}el' consideration is a letter seeking l\ ruling as to the applicn­
bility at the Ii iJ/[l's _(;,lrden. d~cisioll to. '·.:l.rious employee categories,
tiled Februa.ry a, H) I ;~, by ~ llUonal Rehglous Broadcasters. Incorpo­
rated I ~RB ). on behalf of a number of its members. We shall consider
the ~RB's letter as a request for a declaratory ruling filed pursuant to
::i~ctio:l1.2at' our Rules.

:!. In ~Rn's view. the e:temption from the nondiscrimination rules
slIollid be mterpreted:

, . ' !O include those persons responsible tor or conJll('ted with the planning.
p~pl1ra!lOD. ,scht-duling. presentation. and responses to queries relaUng to such
prograll1s espousing a particular rell&ious philosopb:y. IJlustratlrel:y this would
,ul'lude personnel Ilannr re~ponsibillty tor or 11 direct connection "'itll such
pro:::rall1,s as writers :lnd researcb assistants tor these reUrtous progTllJD.S. execu­
(I\'~ personnel supen'illing the prorraau. and the person or persons at the sta­
(ion cbarged with the responslbUity ot an.wer1Dg reUrious type communications
~(emll1lng fr"m such proll'ama.

[a addilion. lTe are ad'l"lsl'd tbat some reUriously oriented !'Itatlon!! include
aw(mg (Ill' ,ration personnel relll10us coullleiors (1) answering inquiries on the
Rlr nnll I:n ansW"erlnc mall or telephone Inquiries of a rel1l1ous nature wbicb
are not broadcast.
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3. We hs,\'e no difficulty with 9OmA9.~Q~loyee categori~ ,
bv XRB. rnder the Kinti8 Garden decuuon, writer!! and re:se.~~
slstants 3 hired for the preparation of pro~ espousing the lice~~ .
religious .iews are enmpt from the no.ndlSCrimination rule8 ... ~" .
connected with the espousal of th~ VIews. Similarly. thoee hi~'llf .
answer religions questions on a call·lQ program would be exempt •.
the other hllnd. announcer!!. as a general category, would not ~ - ..
empt from the nondiscrimination rules, There :s no reason -bv ~r.
announcer must be of 8. particu,lar faith in order to introduce &' I.Il
~alJ.l or in~rt news: commercial announcements, or station ideP~
tlcatlons durmg or adjacent to any proQ,Tam. ntl.

-1:. There are other categories listedoy ~RB which are not 50 cl
c.ut. A.s to those ca.tegories. w~ic.h ma~ be defi~ed differently bv .,.
licensee. we do not beheve that It 19 adVIsable to Issue a general decl~
tory ruli':!g such as that reql:psted ,bv the SRB. We h~l"e only ~n~~
informatlon and we are deahng With an area where First Amendm "
rights are often invoh.·ed. We believe it would be preferable. therdoent
to have specific factual settin~ presented to us befo~ issuing rulin:­
W:e ~an ~ay generally tha.t our p~nt rules pr08Crlbe religious di.:
alIDlIlatlOn m employment practices and that the eumption frotn
those rules set out in the King'8 Gardt'A decision is limited to thOlle "b
as to content or on-the·air presentation, are connected with the espo~
of the licensee's religiolls neW's.

5. We wish to emphasize that our decisions in this area ,,,, I'f­

stricted to the broaaclUt actimtiu of licensees that are religious orft
nizations. We cannot and do not make any ruling as to thoee a.ctiviti~
that are not part of broadcast o~rations. Religious organiuti.
that are licensees may wish to consider whether certain employees III
actuallY part of the 'broadcast operation or a part of their re!igi_
activities generally.

6. In ,"lew of the above. IT IS ORDERED. That the r'!Cl1lfllt fw
a declaratorY ruling fil~!>"y the National Religious Broadeuters. Ia­
corporated. "IS GRANTED to the utent indicated above, and IS
DEYIED in all other respeet&

F'm1llU.l. CoKll:17KtCATIOXI Co1OQl8ION.
BoF. Wuu,SecNtary.

• w..... Mal_ wI~ tIM ....... fII. Ul~ peroMllar 1l<tftOa. Ht .u • lMr 11tI•• --.
a~ don DOt lIeeO_ -...,t a- t. 1l01ld1Kr'ta1aaUoa nI1tI ., .......
or ber tlU. to .'WJt..- or ...............t...
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KI:-JC 'S GA.RDEN, L'lC.

KING'S GARDEN. LNC.
Radlo Station KG.oN
Seattle. Washington

)
)
)

Ma.y 3, 1972

['53:125, '53:301J Employment practices.

Hiring policies of a licensee. a Christia.n
religious organization. were discriminatory 3.ad
not in compliance with Commission rules, inso(al'
as it discriminated 0:'1 religious grounds in employ­
ing persons, such as salesmen, whose work wa.s
not connected with the espouKal of the licensee's
reli~ioU:5 views. K~ng '!II Garden. Inc., 24 RR 2d
2A 1 ll9iZ].

This is .in reference to: (a) the letter of July 19, 1971, of Ml·. Trygve J.
Anderson alleging discri.minatory hiring practices by Statione KGDN(AM)
and KBIQ-FM, Edmonds, Washington, both oC which are Licensed to you; a.nd
(b) your responses to that letter filed September 20 and October 1Z, 1971.

In his letter, Mr. Anderson states that in seeking employment at your
stations, he was a.sked: uAre you a Christian?", "How do you know you are
a Christian?", "I. your .pouse a. Christian? ", and "Give a testimony," Mr.
Anderson further states that, "Such questions obviously havo no bearing on a.
person's ability to handle a job in broadcasting, &Jld could onLy be used to
discriminate aiainst potential employees because of their reJ.igious beliefs. "
Mr. Anderson requests. therefore, that your .tations be required to delete
all requests [or religious preL'ttl'onces and belieIs irom their cluplOylnGnt
appliciltions. Mr. Anderson sought a job with you as an annOW'lcer or news­
man.,

Mr. Anderson'. letter raises a question as to compliance with §§73.l25 and'
73.301 ol the Commission's Rules, whkh prohibit licensee employment
policies that discriminate on the baais of race, color, religion, national
oricin or sex. In your response, you indicate that 78 percent 01 Station
KGDN's progra.mming it "inspirational, " a.nd that Station KBIQ-Ii'M's !ormat
is p:rimarily "good music, " which serves as a vehicle {or the hOlnly airing
of "brief essays stimulating a desire for higher moral a.nd spiritua.l values. II

You state that you are a Christian :t'eligious organization with a mission to
"share Christ. " Since Stations KGDN and KBIQ-FM are a part of your over­
all program. yOIl assert that: it is :lecessary to inqllire of prospective employ­
eeS whether they subscribe to your objectives. You deny, however, that your
inquiries violate the Commis s ion's rules. '

In support: of your position, you statv that our nondiscrImination rules were
based On the Civil Rights Act of 1964. That Act exempts from ita provisions
religious corporations "with respect to the employment o£ i.ndivietuals of a
particular religion to perform work connected with the carrying on by such
corpora.tion. . . of its religious activities. . . ." 42 USC §2000e-1. You
also quote 4Z USC §2000e-2(e), which provides that it i. not a.n unLawful

24 RR ld Page 2~ 1
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employment practice to ciass i1y an i~lrliv:,dual "on the ~asis of hi~ :-eligion. 000021
sex, 0:- r.ationai origin in those certain circumsta.nces where religion, seX
or r.ational origin is a bono. fide ol;cupallonnl q\.1ali[i.caLi"n .l·eaS01\c,\bLy JlCCCS-

sary to the no:::-mal operation of tha.t pal'Lcular business or enterprise. "
Fmally, YO\.1 cite the interpretive memorandum submitted to the Senate by
Scr:.Oltors Clark and Case, floor 1l1anagen; for the bill, d~II'il1~ tht:' dcb<'l.lf' on
the Civil Rights Act. Teat memorazlduln state. with respect to the "occupa-
tienal qualifi.cation" exception stated in 42 USC §2000e-Z(e):

"This exception i.s a limited right to disc rim;.nate 0.11 the basis
of religion, sex or national origin '~here the reason for the
discrimination is a bona £ide oc;cupational qualifico.tion. Examples
oi such legitimate discrimination w0\.11d be the preference of a
French restaurant for a F'J:~nch cook, the preference o! a profes­
sianal baseball team for male players. and the preference of a
bllsiness which seek. the patl"onage o£ membeu of particular
religic;>u8 grol1ps £01' a 3alesman of that religion." (II0 Cong res­
::lional Record 7Z13)

In essence, you argue that your employees "perform work connected with. . .
[your] religious a.ctivities" and YC)\.1 arc exempt under the provis inns oC
42 USC § 2002-1. and that reliiious qualifications are a "bOlla ride occupational
qualification" within the meaning of 42 USC §2000e-2(e).

It should be noted, however. that in your role as a licenee. of the Commi.sion,
YO~1 do not exist solely to espouse a particular religiol,l!l philosophy. You are
req\.1ired to operate in the public interest, as deCined by the Cornmission '5

rules and policies. You are also required to have a polley of making time
available for the presentation of other. including non-Christian. religious
vl£:ws, Young People's Auociation for the PI·opo.galion oC the Gospel, 6 FCC
178 (938). Clearly, therefore. all work performed by employees oC Stations
KGDN and·KBIQ-FM is not co.nnected with the carrying on o£ their l'eligious
activities. Moreover. the Commission does not believe that re!igion is a
qualification that is "rea.sonably necessary· to all aspects of the st~tions'

normal operations. In keeping with tht: exemption. you cite !rom the Civil
Rights Act of 1964, the Commission believes that those persons hired to
espouse a particular religious philosophy over the air should be exempt from
the nondls crim~tion rules. But a.le 0 i~ keeping with the very limited natUTe
of the exemptions afCorded by the 1964 Act. the Commission does not see any
reason for a broad interpretation that would permi.t dilcrimination in the
employment of persons whose work is not connected with the espousal of the
licensee's religious views. As to sales personnel, it should be noted that the
sale of commercial time to the business community at large doee not come
within the example given in the Senate interpretive memorandum, quoted
above.

In sum, YOl1r hirlng policy discri.minates on the ba.sls of religion a. to aU
station personnel. and is not, therefore, in compliance with §§73.1Z5 and
73.301 of the Commission's rules. To hold otherwise would strike the word
"religion" from those rules as to any alation licens ed to a religious organiza­
tion.
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