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its exemption will fix upon the nexus be-
tween the employment position in ques-
tion and the religious content of the
programs aired by the sectarian licen-
see. This is precisely the relevant nexus
so far as the journalistic rights of the
licensee are concerned. ‘Where a job po-
sition has no substantial connection with
program content, or where the connec-
tion is with a program having no reli-
gious dimension, enforcement of the
Commission’'s anti-bias rules will not
compromise the licensee's freedom of re-
ligious expression.

The Commission has set itself the dif-
ficult task of drawing lines between the
secular and reglious aspects of the
broadcasting operations of its sectarian
licensees. Though this is a delicate un-
dertaking, it is one which the First
Amendment thrusts upon every public
body which has dealings with religious
organizations. See Nyquist, supra, 413
U.S. at 775; Tilton v. Richardson, 403
U.S. 672, 681, 91 S.Ct. 2091, 29 L.
Ed.2d 790 (1971); Lemon v. Kurtzman,
supra, 403 U.S. at 614. The courts have
traditionally granted the FCC considera-
ble leeway to work out the difficult
First Amendment problems endemic to a
system of licensed communications. Co-
lumbia Broadcasting System, supra, 412
U.S. at 102-103 and 132; Red Lion, su-
pra, 395 U.S. at 386-401: National
Broadcasting Co., supra, 319 U.S. at 227.
As presently formulated, the Commis-
sion’s religious exemption is facially ad-
equate. Problems of application there
may be, but they will be questions for
another day.

Affirmed.

BAZELON, Chief Judge, concurring:

I disagree with my colleagues that the
FCC can impose employment require-
ments in direct conflict with the stand-
ards established by Congress in Title
VIl. The Commission’'s mandate to act
in the “public interest” does not empow-
er it to contravene an explicit Congres-
sional policy.! This is so, however, only

1T the policy i1n question :s constituition-
al. I am convinced by the reasoning ao¢
part [ of the court's opinion that Title
VII's exemption of all “activities” of
any ‘“‘religious corporation. association.
educational institution or society” vio-
lates the Establishment Clause of the
First Amendment. Therefore. [ would
hold the exemption unconstitutional, and
not binding on the FCC.
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UNITED STATES of America
v.
Sylvester KEARNEY, Jr., Appellant.
No. 78-1288.

United States Court of Appeals,
District of Columbia Circuit.

May 17, 1974.

Defendant was convicted in the
United States District Court for the Dis-
trict of Columbia, Aubrey E. Robinson,
Jr., J., of various offenses, and appealed.
The Court of Appeals, MacKinnon, Cir-
cuit Judge, held that under a District of
Columbia statute defining burglary as
entry without breaking with intent to
commit any criminal offense, consent to
enter is not a defense where one is
shown to have entered with the requisite
criminal intent.

Convictions for assault with danger-
ous weapon vacated as lesser included
offenses; convictions otherwise af-
firmed.

1. Criminal Law 984
Indictment and Information &=191(9)
Assault with dangerous weapon was
leaser included offense in armed robbery
offense, and additional convictions for
assault with dangerous weapon would

I. See Southern Steamship Co. v. Labor Board, 316 U.S. 31, 62 9.Ct. 886, 86 L.Ed. 1248 (19842).
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CONCURRING IN THE RESULT.

1. In King's Garden Inc..3¢ FCC 2d 937. 24 RR 2d 281 (1972).! we
crated that a station that is licensed to a religious organization may
discriminate * on the basis of religion in its employment practices as
ro those hired to espouse the licensee’s religious philosophy over the

air. We further stated::

the Commission doed not see any reason for a broad interpretation that
m}u'lt'i permit discrmination in the employment of persons whose work is not
connected with the espousal of the licensee's religious views. (34 FCC 2d at 938,
24 RR2d at 282
vow under consideration is a letter seeking a ruling as to the applica-
bilitv of the A'ing's Garden decision to various employee categories,
filed February 9. 1973. by National Religious Broadcasters. Incorpo-
rated { NRB). on behalf of a number of its members. We shall consider
the NRB's letter as a request for a declaratory ruling filed pursuant to
section 1.2 of our Rules. ) o

2. In NRB's view. the exemption from the nondiscrimination rules
shouid be uiterpreted:

... to inciude those persons respousible for or conngcted with the planning.
prepararion. scheduling, presentation. and respoases to queries relating to such
programs espousing a particular religious pbilosophy. Illustratively this would
inciude personnel having responsibility for or a direct conmection with such
| prograts s writers and research assistants for these religious programs, execn-

tive personnel supervising the programs. and the person or persons at the sta-
tion charged with the responsibility of answering religious type communications
stemming from such programs.

[n addition. sve are advised that some religiously oriented stations include
among the station personnel religious counseiors (1) answering inquiries on the
air and (2) answering mail or telephone inquiries of a religious nature which

are not broadeast.

! Afirmed on reconsideration. 38 FCC 24 339, 25 RR 24 1030 (1972). Elng’s Garden
ha¢ f'ed no appeai from our decisions in the United States Court of Appeals for the Nisth
Clrroit Cgee Na. TR-1N4AR,

10ur geners] nondiscrimination requirements are set out in Section 73.123, 73.301,
73.598 and 73.680 of our Rules.

43 F.CC. 2d
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3. We have no difficulty with sompoq.%QA!;gloyee Categories |-
by NRB. Under the King's Garden decision, writers and m‘m‘t‘f‘d
sistants * hired for the preparation of Programs espousing the |jce e
religious views are exempt from the nondiscrimination rules 5 g:'l’l
connected with the espousal of those views. Similarly, those him"f‘g
answer religious questions on a call-in program would be exen, -
the other hand. announcers, as a general category, would not & iy
empt from the nondiscrimination rules. There is no reason wy,, ‘¥
announcer must be of & particular faith in order to introduce 4"

am or insert news. commercial announcements, or statiog idep"-)'
fications during or adjacent to any program. .

1. There are other categories listed by NRB which are not g
cut. As to those categories. which may be defined differentiv py o
licensee. we do not believe that it is advisable to issue & general gec,
tory ruling such as that requested by the NRB. We have only genen.
information and we are dealing with an area where First Amendm nl
rights are often invoived. We believe it would be preferable, themf: y
to have specific factual settings presented to us before issuing p); hy
We can say generally that our present rules proscribe relizimuu&f:
crimination In employment practices and that the exemption from
those rules set out in the K'ing's Garden decision is limited to thoss w,
a8 to content or on-the-air presentation, are connected with the gpou:j
of the licensee’s religious views.

5. We wish to emphasize that our decisions in this ares yrq o,
stricted to the broadcast activities of licensees that are religious orgy
nizations. We cannot and do not make any ruling as to those actin':i..
that are not part of broadcast operations. R«ﬁigious OTgRhizatiogy
that are licensees may wish to consider whether certain employees 3
actually part of the broadcast operation or a part of their religion
activities general] l‘:

6. In view of the above. IT IS ORDERED, That the request for
a declaratory ruling filed by the National Religous Broadcasters, [

corporated, IS G to the extent indicated above, and I3
DENIED in sll other respects.
Fmoear, Comuonications Coxassion,
Bex F. Wartz, Secretary,

. S We are myu t.i-..null- of not rdcular ml.nut Ais or ber ttle. Tam
secretary becoms exampt Drem nondiscrimination rules changing
of her title to “writer” or “ressusreh assitant.” i -

48 F.0.C. 24
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KING'S GARDEN, INC. O
®
FCC 72-387
75863
KING'S GARDEN, INC. )
Kadio Station KGDN ) May 3, 1972

Scattle, Washington )

(953:125, 953:301] Employment practices.

Hiring policies of a licensee, a Christian

religious organization, were discriminatory and
not in compliance with Commission rules, insofar
as it discriminated on religious grounds in employ-
ing persons, such as salesmen, whose work was
not connected with the espousal of the licensee’s
relixfious views. King's Garden, Inc., 24 RR 2d

281 11972).

This is in reference to: (a) the letter of July 19, 1971, of Mr. Trygve J.
Anderson alleging discriminatory hiring practices by Stations KGDN(AM)
and KBIQ-FM, Edmonds, Washington, both of which are licensed to you; and
(b) your responses to that letter filed September 20 and October 12, 1971.

In his letter, Mr. Anderson states that in seeking employment at your
stations, he was asked: “Are youa Christian? *, "How do you know you are
a Christian? ”, “ls your spouse a Christian? ”, and "Give a testirnony. " Mr.
Anderson further states that, “Such questions obviously have no bearing on a
person’s ability to handle a job in broadcasting, and could only be used to
diacriminate against potential employees because of their religious beliefs. ”
Mr. Anderson requests, therefore, that your stations be required to delete
all requests for religious prefercnces and beliefs from their ciployment
applications. Mr. Anderson sought a job with you as an announcer or news-
man.,

Mr. Anderson’s letter raises a question as to compliance with §§73.125 and
73.301 of the Commission’s Rules, which prohibit licensee employment
policies that discriminate on the basis of race, color, religion, national
origin or sex. In your response, you indicate that 78 percent of Station
KGDN's programming is “inspirational, ” and that Station KBIQ-FM's format
is primarily “"good music, ” which serves as a vehicle for the hourly airing

of “brief essays stimulating a desire for higher moral and spiritual values.”
You state that you are a Christian religious organization with a mission to
“share Christ. " Since Stations KGDN and KBIQ-FM are a part of your over-
all program, you assert that it is necessary to inquire of prospective employ-
ees whether they subscribe to your objectives. You deny, however, that your
inquiries violate the Commission’'s rules.

In support of your position, you stats that our nondiserimination rules were
based on the Civil Rights Act of 1964. That Act exempts from its provisions
religious corporations "with respcct to the employment of individuals of a
particular religion to perform work connected with the carrying on by such
corporation. . . of its religious activities . . . .” 42 USC §2000e~1. You
also quote 42 USC §2000e-2(e), which provides that it is not an unlawful

24 RR 2d Page 281

SEP 15 *382 15:27 PAGE . Q@2
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employment practice to classify an individual “on the basis of his religion, 000021

sex, or ratlonal origin in those certain circumstances where religion, sex
or rational origin is a bona fide vccupational qualification reasonably neces-
sary to the normal operation of that particular business or enterprise. ”
Firally, you cite the interpretive memorandum submitted to the Senate by
Serators Clark and Case, floor managers for the bill, during the debate on
tke Civil Rights Act. Tkat memorandum states with respect to the “vccupa-
ticnal qualification” exception stated in 42 USC §2000e-2(e):

“This exception is a limited right to discriminate on the basis

of religion, sex or national origin where the reason for the
discrimination is a bona fide occupational qualification. Examples
of such legitimate discrimination would be the preference of a
French restaurant for a French cook, the preference of a profes-
sional baseball team for male players, and the preference of a
business which seeks the patronage of members of particular
religious groups for a szlesman of that religion.” (110 Congres-
sional Record 7213)

In essence, you argue that your employees “perform work connected with,
[your] religious activities ” and you are exempt under the provisions of

42 USC §2002-1, and that religious qualifications are a “bona [lde occupational
qualification” within the meaning of ¢2 USC §2000e-2(e).

It should be noted, however, that in your role 2s a licensee of the Commission,
you do not exist solely to espouse a particular religious philosophy. Youare
required to operate in the public interest, as defined by the Cornmission’s
rules and policies. You are also required to have a policy of making time
available for the presentation of other, including non-Christian, religious
views, Young People’s Association for the Propagation of the Gospel, 6 FCC
178 (1938). Clearly, therefore, all work performed by employees of Stations
KGDN and KBIQ-FM is not connected with the carrying on of their religious
activities. Moreover, the Commission does not believe that religion is a
gualification that is “reasonably necessary” to all aspects of the stations’
rnormal operations. In keeping with the exemptions you cite {rom the Civil
Rights Act of 1964, the Commission believes that those persons hired to
espouse a particular religious philosophy over the air should be exempt from
the nondiscrimination rules. But also in keeping with the very limited nature
of the exemptions afforded by the 1964 Act, the Commission does not see any
reason for a broad interpretation that would permit discrimination in the
employment of persons whose work is not connected with the espousal of the
licensee’s religious views. As to sales personnel, it should be noted that the
sale of commercial time to the business community at large does not come
within the example given in the Senate interpretive memorandum, quoted
above.

In sum, your hirlng policy discriminates on the basis of religion as to all
station personnel, and is not, therefore, in compliance with §§73.125 and
73.301 of the Commission’s rules. To hold otherwise would strike the word
“religion” from those rules as to any station licensed to a religious organiza-

tion.

Page 282 Repert N, 25-19 (5/10/72).
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