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SUMMARY

This is an Opposition to the "Petition for Leave to Amend" filed by Wilburn

Industries, Inc. on July 14, 1994. As seen herein, "good cause" does not exist for

acceptance of the amendment -- no showing of "due diligence" was submitted along with

its Petition, WIl does not possess "reasonable assurance 'I of the availability of its

transmitter site, grant of the amendment would require the addition of an "air hazard"

issue in this proceeding, and no showing has been made establishing the adequacy of

WIl's new sources and levels of financing.

For all of these reasons, WI!'s Petition for leave to amend must be denied.
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Shellee F. Davis ("Davis"), by her attorney, hereby submits her opposition to the

"Petition for Leave to Amend" ("Petition") filed by Wilburn Industries, Inc. ("Wilburn")

in this proceeding on July 14, 1994. 1 With respect thereto, the following is stated:

1. WII filed its original application on December 30, 1994, specifying, as did

the majority of the other applicants, a site owned by Mid-Ohio Communications, Inc.,

former licensee of Stations WBBY-FM, the former licensee of the frequency in

contention in this proceeding. Under the terms of the assurances provided by Mid-Ohio

1 Although Page 4 of the document states that the date of the filing is "January 4, 1994,"
Davis has confirmed that the document was filed on July 14, 1994.



(which later were also briefly provided verbally by John Shumate, the subsequent owner

of the site), Mid-Ohio had agreed to lease the tower site (tower and building) located at

State Route 37, Sunbury, Ohio; studio facilities located at 14 Dorchester Court,

Westerville, Ohio; and "some or perhaps all of the equipment" listed on an inventory of

equipment provided by Mid-Ohio for the sum of $6000 per month. Attachment 1. WI!

(as well as ASF and Ringer) interpreted this arrangement to constitute essentially a turn­

key operation whereby it would not be necessary for them to purchase any equipment to

construct the station -- rather, they only would have to pay the $6000 rental fee for the

existing site and all equipment. This interpretation, however, was proven to be

incorrect. The letter -guaranteed" only that Mid-Ohio would provide "some or perhaps

all of the equipment- listed on an inventory of equipment provided by Mid-Ohio, and in

fact, to confirm the accuracy of this interpretation of the December 1991 Mid-Ohio

Letter, the author of the Mid-Ohio letter was contacted. Mid-Ohio's representative, Mr.

Fry, confirmed that Mid-Ohio had no provided no assurances of necessarily leasing all

of the equipment to any applicant. As Mr. Fry stated, while valid assurances had been

provided by Mid-Ohio for lease of the Mid-Ohio tower, transmitter building and studio,

the same could D2t be said for the tangible personal property owned by Mid-Ohio.

Wilburn's budget, however, did not include a provision for the cost to replace the "some

or perhaps all_of the former WBBY equipment that would not be available, nor did the

budget have any provision for attorney fees for prosecution of its application. s.=

Attachment 2. Davis filed a "Motion to Enlarge the Issues Against Wilburn Industries,

Inc." in this proceeding on August 17, 1993 with respect to these matters. The requested
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issues were denied by Memorandum <minion and Order, FCC 93M-610 (Sept, 23, 1993)

and Memorandum Opinion and Order, FCC 93M-597 (Sept. 20, 1993). Exceptions with

regard to that denial remain pending.

2. WIl, as did Davis, ASF, and Ringer, lost assurances for the continued

specification of the Mid-Ohio site on or about April 8, 1994.2 In its July 14, 1994

submission, WIl seeks to amend both its transmitter site and financial proposal ostensibly

to account for this loss. In so doing, WIl alleges that there is "good cause" for the

submission, claiming in1« ilia, that it needed not only to locate and secure and

assurances for a new site, but also to obtain assurances so that it could meet the greater

costs of constructing its station. It states in a conclusory fashion that tithe time taken to

accomplish all of these tasks was not excessive" and claims that it therefore acted with

"due diligence," and further claims that the amendment will not require the modification

or addition of issues or disrupt the orderly conduct of this proceeding. From this, WII

claims that its amendment should be accepted.

3. As seen below, WI!'s amendment (1) lacks a showing of "due diligence,"

(2) would require the addition of a new issue in this proceeding at the present time, (3)

seeks impermissibly to amend WIl's financing where "reasonable assurance" of financing

already was lacking from the outset, and (4) in any event, WII fails to include a "full

financial showing" necessary for acceptance of financial amendments. For all of these

2 Various parties, such as Davis, learned of that decision only later. In the case of Ms.
Davis, she did not learn of the possible loss of the site (through reading of the WII April 13,
1994 filing) until April 14, 1994, which could not be confirmed by Ms. Davis through a
conversation with Mr. Shumate until April 27, 1994.
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reasons, WD's amendment must be rejected.

Due Diligence

4. Unless filing an amendment as a "matter of right," a party seeking to amend

once a hearing has been designated must meet the "good cause" test mandated by Section

73.3522(b) of the Commission's Rules, as interpreted in Erwin O'Connor Broadcastin&

CQ..., 22 F.C.C.2d 142, 143 (Rev. Bd. 1970). Thereunder:

the moving party must demonstrate that it acted with due diligence;
that the proposed amendment was not required by the voluntary act
of the applicant; that no modification or addition of issues or
parties would be necessitated; that the proposed amendment would
not disrupt the orderly conduct of the hearing or necessitate
additional hearing; that the other parties would not be unfairly
prejudiced; and that the applicant will not gain a comparative
advantage.

Id. at 143. Accord, Sboblom Broadcastin&. IIW" 93 F.C.C.2d 1027, 1028 (Rev. Bd.

1983), affj1, 95 F.C.C.2d 444 (Rev. Bd. 1983), mY. denied, FCC 94-119 (April 2,

1984), afCd mem, sub nom., Royce international Broadcastin& Co. y. FCC, 762 F.2d

138 (D.C. Cir. 1985), w:t. denied, 474 U.S. 995 (1985). Because engineering

amendments run the risk of being disruptive to a multiparty comparative licensing

proceeding, the IIg00d cause" test for post-designation engineering amendments requires

petitioners also to establish:

That the amendment is necessitated by event which the applicant
could not reasonably have foreseen (e.g. notification of a new
foreign station or loss of a transmitter site by condemnation) ...

47 C.F.R. § 73.3522(b)(i).

5. With respect to the requirement that an applicant submitting a post-

designation amendment act with "due diligence":

- 4 -



[t]he crucial period for consideration in determining due diligence
dates not from the time the application is filed...but from the date
the applicant is, or should have been, apprised of the problem
requiring amendment.

Brownfield Broadcastine Corp., 88 F.C.C.2d 1054, 1058 (1982). The Commission's

most recent statement of how it will apply its "due diligence" standard is contained in

Mont&omery County Media Network. Inc. d/b/a Imuists, 8 FCC Red 2763 (1993). In

rejecting an amendment for lack of "due diligence" the Commission stated:

we have modified our former practice of liberally accepting post­
designation amendments that cure disqualifying defects, such as the
loss of a transmitter site or a financial commitment.

* * *
Given our heightened concern with avoiding undue delays that
retard the provision of new service, we take this opportunity to
review what constitutes due diligence under section 73.3522(b).
As an initial matter, an applicant must show that it acted promptly
after it discovered, or it should have discovered, the potentially
disqualifying deficiency. Clearly, an applicant that sits idly by,
either by doing nothing or pursuing a course of action that is not
likely to resolve the problem expeditiously, lacks diligence.

* * *
An applicant waiting more than 30 days to file a petition for leave
to amend should be prepared to explain the need for additional
time, and it may be asked to document that, despite its failure to
amend within 30 days, it took immediate steps upon learning of the
deficiency. We note further that, in the absence of unusual
circumstances, a delay of more than six months has been presumed
to be excessive.

lmaaists, 8 FCC Red at 2764-65 " 10, 12, 14.

6. Under this standard, WII's Petition must be denied and its amendment

rejected. In this case, WII has provided absolutely no information from which it can be

judged or determined that WII has acted with any degree of "due diligence." Although

its pleading recites in a conclusory manner that WII has acted with the requisite
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"diligence," DQ facts, such as site letters, declarations, correspondence between the

applicant and its agents, site owner, or bank, etc., have been included for scrutiny by the

Board. This case, for example, in IlQ way resembles Elijah BroadcastinK Corp., 65

R.R.2d 461, 465 1 15 (Rev. Bd. 1988), affj!, 68 R.R.2d 205 (1990), where "due

diligence" was found to exist after an applicant timely informed the Commission of the

loss of its transmitter site, and also established through its submissions that it in fact

immediately began a search for a suitable alternative site and filed progress reports with

the Board detailing its progress, culminating in the specification of a new site within six

months of the loss. WIl, in short, is asking the Board to rely on blind faith with respect

to the accuracy of its bald assertion that "due diligence," in actuality, exists.

7. It may well be that there is a reason for this lack of documentation. In

contrast to WII's lack of documentation, Davis has obtained a copy of the letter of

"reasonable assurance" apparently provided to WII by the person in control ofWI!'s new

site WII, Ms. Dolores Buell. Attachment 3. That letter is dated March 31, 1994.

From this document, two questions are raised.

8. First, WII claims that it did not learn of the loss of the Mid-Ohio/Shumate site

until"April 7, 1994." If that is so, then why was WII apparently already seeking

assurances concerning the availability of an alternative transmitter site (i&., the site

controlled by Dolores Buell) already on March 31. 19941 The clear suspicion that is

generated by this document is that WII is being less than candid with the Commission

and its recitation of the facts, and that in actuality, it very possibly frrst learned of the

impending loss of the Shumate site well before the other applicants in this case. Insofar

- 6 -



as "due diligence" is determined based upon "the date the applicant is, or should have

been, apprised of the problem requiring amendment" (Brownfield Broadcastine Corp.,

88 F.C.C.2d 1054, 1058 (1982», the earlier existence of that information may well be

crucial and determinative in judging the merits of WII's Petition.

9. Secondly, based upon that March 31, 1994 date, it must be concluded that

WII waited three and one-half months after already securing what it believed were

assurances for a new site before submitting an amendment to the Commission for the

new site. That three and one-halfmonth period clearly does not constitute "diligence."

Rather, it represents dilatory conduct.

10. In short, WII has provided absolutely D.Q information from which a finding

of "due diligence" validly can be derived and further, the information which now has

been provided (by Davis) indicates a total absence of diligence. For these reasons,

rejection of WII's amendment is warranted.

Lack QjReasonabl~rance

11. WII's Petition seeks to amend its application to specify land located

"Approximately 600 meters northeast of the intersection of State Route 37 and County

Line Road in Licking County, Ohio," at 400 11' 33" N, 82° 45' 07"W. In its Petition,

WII certified as to the availability of his proposed site, stating that he:

has... reasonable assurance in good faith that the site or structure
proposed in Section V of this form, as the location of its
transmitting antenna, will be available for the applicant's intended
purpose

Attachment 4. WII further certified that his "reasonable assurance" was based upon

contacts with the "Owner" of the designated site, namely "Dolores Buell" at "(614)965-
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3826." Attachment 4.

12. In conjunction with her own attempts to acquire "reasonable assurance" of

the same site WIT is now proposing to use (which is the same site previously proposed

by ORA), Ms. Davis learned that Mrs. Buell is the Executor of the Estate of Hugh Buell,

her deceased husband, who was the owner of the land in question. Thus, although Mrs.

Buell controls the owner of the land, she is not herself the "owner" of the land. ct.

Attachment 4. More importantly, although there is some likelihood that the land may

become available to an applicant in this proceeding at some point in the future, at the

present time the site is already leased by Mrs. Buell to a party unaffiliated with this

proceeding, who is using the land for agricultural purposes. As Mrs. Buell recited in

letter to Ms. Davis in relevant part:

the land currently is leased to a tenant. Any lease negotiated...will
be subject to the present tenant's release of the specified parcel and
agreement with specification for use of the land.

Attachment 5.3 Although Mrs. Buell "thinks" that the tenant would be willing to allow

the site to be used also as the site of a broadcast tower, Ms. Buell nevertheless is

unwilling formally to ask the tenant for permission to lease the site to any applicant for

Channel 280A, Westerville, Ohio at the present time. Moreover, she has requested that

the tenant not be contacted. Attachment 7.4 Thus, WII can provide no indication that

this condition can be satisfied.

3 ~ BIm Attachment 6 (letter from Tamara L. Caudy, daughter of Dolores Buell) ("[a]s
you are aware, the land is currently rented as farm land").

4 Accord Attachment 6 ("[w]hile I cannot guarantee it, I believe that [Mrs. Buell] would
consider discussin& with the farmer the possibility of releasing the proposed tower site from the
rest of the land in the rental agreement. .. ") (emphasis added).
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13. From the foregoing, serious questions are seen to exist concerning whether

WII's proposed site amendment can be accepted at the present time. Past and recent

Commission precedent has established that an applicant must have reasonable assurance

that its transmitter site is available at the time it is submitted to with the Commission.

GeorG Edward Gunter, 60 R.R.2d 1662, 1663 (Rev. Bd. 1986) (case remanded for

resolution of this basic qualification issue); ~ ilsQ, Cuban-American Limited, 2 FCC

Red 3462, 3463 (Rev. Bd. 1987) (applicant compelled "by weight. ..of authority'l to

concede that it had an obligation to have an acceptable site when it first filed its

application). Questions as to the availability of site availability arise from the

longstanding policy of the Commission that states that when an applicant proposes a site,

it must do so with "reasonable assurance" that the site will be available to it. Geor:e E.

Cameron, Jr. Communications, 71 F.C.C.2d 461 (1979). It is well established that in

order for an application to possess "reasonable assurance" of the availability of its site,

prior to being able to represent such availability to the Commission, the applicant must

receive an indication that the person in control of the land will be favorably disposed

toward entering into an arrangement. El Camino Broadcastine Com., 12 F.C.C.2d 25,

26-27 (Rev. Bd. 1968). The "assurances 'I must be based upon contacts with a present

owner of the land (William F. Wallace and Anne K. Wallace, 49 F.C.C.2d 1424 (Rev.

Bd. 1974», the present landowner's agent (Christian Fundamental Church y. FCC, 12

R.R.2d 2116 (D.C. Cir. 1968», or the person in present control of the land. As the

Review Board has stated:

We reaffirm that the touchstone for reasonable assurance of site
availability is the site owner's or his authorized agent's express
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iRProYal of the site specification Q[ at least mm.e lwik neJotiations
between the parties from which reasonable assurance can be
inferred.

Cuban-American Limited, 2 FCC Red at 3266 (emphasis added). Where, as here, an

applicant affirmatively states to the Commission the identity of the person whom he

contacted, and where it is shown the person contacted is n2t the person in legal control

of the proposed site, that alone has been held to be sufficient to question the applicant's

technical qualifications for the continued processing of its application.

14. "Reasonable assurance" of the availability of Wil's proposed site is lacking

here for at least three reasons. First, as the Review Board has stated:

Where a site owner expressly conditions access to the site and
those conditions are not met or [are] unlikely to be met, it cannot
be glossily claimed that one has "reasonable assurance"
nonetheless.

South Florida Broadcastine Co" Inc., 57 R.R.2d 495, 500 (Rev. Bd. 1984). Here, the

landowner has conditioned access to her land on the assent of her tenant, a condition

which has not been met. Moreover, it also is well established that a "mere possibility"

that a site will be available is not sufficient to show reasonable assurance of a site.

William F, and Anne K. Wallace, 49 F.C.C.2d 1424 (Rev. Bd. 1974); Houston Family

Teleyision. Ltd., 58 R.R.2d 1557 (Rev. Bd. 1985). Therefore, regardless of Mrs.

Buell's personal belief that she "thinks" that the tenant would be willing to allow the site

to be used also as the site of a broadcast tower, there is not yet any objective proof of

the accuracy of her belief. Finally, insofar as there have apparently been no contacts

with the person in legal control of the property, there obviously can be no "reasonable

assurance" of the site's availability. Even a landowner only can give assurances with
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respect to those rights which he or she continues to hold or which he or she has legal

right to convey. Here, occupancy rights to the site have already apparently been

conveyed away, to a tenant/farmer, vitiating any ability on the part of the landowner to

convey "reasonable assurance." ~,~, vela Broa<lcastin& Co., 1FCC Red 637, 653­

56 (AU 1986) (no reasonable assurance where, despite site owner's grant of consent for

use of tower, there exists conflicting options for use of the site which already have been

conveyed); Catamount Broadcastin&. Inc., 55 F.C.C.2d256, 257-58 (Rev. Bd. 1975) (no

reasonable assurance where availability of site subject to consent of tenant); United

Broadcastin& Co., 58 F.C.C.2d 1346, 1351-52 n.17 (Rev. Bd. 1976) (site issue

warranted where there is uncertainty concerning who (owner or tenant) has authority to

convey assurances concerning availability of site).

15. In light of this conflicting information concerning the status of the land and

the uncertainty of Mrs. Buell's legal right to even pro.pose to "lease" the land to an

applicant in this proceeding where the land already is leased to another, WII's Petition

cannot be granted for this reason, as well.

16. WI!'s application proposes to construct a new tower, 98 meters above

ground. This increases the height of the structure beyond that proposed by ORA (the

other applicant currently proposing use of the site) and consequently, Section V-B, Item

5, ofWIl's application indicates that the approval of the Federal Aviation Administration

has been sought. Attachment 8.

17. Pursuant to Section 17.7 of the Commission's rules, notification to the FAA
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is required for any proposed construction above 60.96 meters. This has been done by

WII. It is well-established under FCC policy where an application (such as WIrs) has

not yet received FAA clearance, the application routinely is designated for hearing to

determine whether the application would constitute a hazard to air navigation. ~,~,

Janice M. Scotland, 8 FCC Red 3074 (MMB 1993); Winston Broadcastio& Co., 3 FCC

Red 7180 (MMB 1988); Lawrence J. FaIk, 5 FCC Rcd 7705 (MMB 1990); Playa del Sol

Broadcasters, 5 FCC Rcd 7606 (MMB 1990); Frank K. Spain, 6 FCC Red 6892 (MMB

1991). In exercising its responsibilities under Section 309 of the Communications Act

to find that a grant would serve the public interest, convenience, and necessity, the

Commission must consider all relevant factors, including the height and location of

proposed antenna structures. The Commission "usually follows" FAA recommendations.

New York Municipal Broadcastine System (WNYC), 52 R.R.2d 541, 556 (1982).

18. Here, there has not yet been a determination of no hazard for the

Commission to consider, and until that time, an FAA "air hazard" issue is warranted in

this case. Therefore, WII was not accurate in its assessment at the present that

acceptance of its amendment will require "no modification or addition of issues."

Petition at 3. For this reason, as well, acceptance of WIrs amendment is not warranted

at this time.

Financial Amendment

19. In addition to its engineering amendment, WII also seeks leave to amend the

financial qualifications portion of its application, to increase its proposed operating

budget from $150,000 to "$410,670.00;" to remove "Bernard Wilburn" as a source of
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funds; to increase ·Charles W. Wilburn" as a source of funds from ·$75,000" to

"$210,670;" and for the first time to include "The Savings Bank" of Circleville, Ohio

as a source of funding (in the amount of $200,000). Compare Attachment 9 (excerpt

from WIT Dec. 30, 1991 application) with Attachment 10 (excerpt from WIT July 14,

1994 Petition). No budgetary information, personal balance sheet of Charles Wilburn,

copy of any documentary letter from The Savings Bank, etc. has been submitted by WII

in support of its Petition.

20. Under Commission precedent, prior to submitting a broadcast application,

an applicant must be financially qualified. Revision of AWlication for Construction

Permit for Commercial Broadcast Stations, 4 FCC Rcd 3853, 3859 , 44 (1989);

Amendment of Part 73 of the Commission's Rules to Modify Processine Procedures for

Commercial FM Broadcast Stations, 7 FCC Rcd 5074,5078 n.24 (1992) ("an applicant

seeking to correct [an] underlying problem would have to submit an amendment showing

that it was financially qualified at the time of application"). A broadcast applicant has

the burden of establishing its financial qualifications. 47 U.S.C. § 308(b); ~

Northampton Media Associates y. FCC, 941 F.2d 1214 (D.C. Cir. 1991). In order to

be financially qualified, an applicant must have secured a "present firm intention" from

a financing source, future conditions permitting, of sufficient funds to construct and

operate its proposed station for three months without revenues (Merrimack Valley

Broadcastine. Inc., 82 F.C.C.2d 166, 167 (1980); Financial Qualifications Standards for

Aural Broadcast AWlicants, 68 F.C.C.2d 407, 408 (1987», and that financing source

must have adequate funds to provide the loan. As the Review Board has stated:
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This financial test does not tum on the subjective intent of the
applicant, but upon a narrower and more objective inquiry to
determine if, at the time an applicant certified its financial
qualifications, it had reasonable assurance of the required funds
from a committed source.

Bennett Gilbert Gaines, Interlocutory Receiyer for Maiic 680. InC., FCC 93R-3 (Rev.

Bd. March 5, 1993). With regard to financial amendments, an applicant seeking to

amend its application beyond the relevant cut-off date is required to make a "full

financial showing" demonstrating its initial financial qualifications. B.idi2

Representatives, Inc., 6 FCC Red 6995 (1991). An applicant that certified initially to

its fmancial qualifications will not be permitted to amend without first demonstrating that

it was financially qualified at the time of the original certification. Albert E. Gary, 5

FCC Red 6235,6236' 10 (Rev. Bd. 1990); Pewer Shultz, 5 FCC Red 3273' 2 (1990).

An applicant must establish its initial financial qualifications as an essential ingredient to

a "good cause" showing for a later financial amendment. Marlin Broadcastine of Central

Florida, 5 FCC Red 5751 (1990). In order for an amendment to be accepted, an

applicant must demonstrate that its initial certification was valid. Mabelton Broadcastine

i&.., 5 FCC Red 6314, 6326 n.36 (Rev. Bd. 1990). In the event an applicant was not

initially financially qualified, it cannot rely on a later-obtained letter in support of its

financial qualifications. Marc A. Albert, 6 FCC Red 6235 (Rev. Bd. 1991); fiW

Communications Limited Partnership, 7 FCC Red 3186, 3187 (1992); Ponchartrain

Broadcastine Co., 8 FCC Red 2256, 2257 , 11 (1993).

21. Based upon this precedent, WIrs proposed amendment must be rejected.

First of all, as a basic matter, it is well-established that an applicant cannot amend its
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application where it did not have reasonable assurance to begin with. Here, as is

explained in more detail in its pending exceptions, WI!'s financial proposal always has

been deficient. As noted above, WII proposed originally to use a site owned by Mid-

Ohio Communications, Inc., the former licensee of Station WBBY-FM, which is the

station that vacated the frequency at issue in this proceeding. As a part of the

arrangement, Mid-Ohio intended to lease the tower site (tower and building) located at

State Route 37, Sunbury, Ohio; studio facilities located at 14 Dorchester Court,

Westerville, Ohio; and proposed to allow the prevailing applicant access to certain

equipment that it previously used in conjunction with its operations. WII (as well as ASF

and Ringer) misinterpreted this arrangement to constitute essentially a turn-key operation

whereby it would not be necessary for them to purchase any equipment to construct the

station -- rather, they only would have to pay the $6000 rental fee for the existing site

and all equipment. This interpretation, however, was proven to be incorrect. The letter

"guaranteed" only that Mid-Ohio would provide "some or perhaps all of the equipment"

listed on an inventory of equipment provided by Mid-Ohio (Attachment 1), and in fact,

to continn the accuracy of this interpretation of the December 1991 Mid-Ohio Letter, the

author of the Mid-Ohio letter was contacted. Mid-Ohio's representative, Mr. Fry,

confirmed that Mid-Ohio has provided no assurances of necessarily leasing all of the

equipment to any applicant. As Mr. Fry stated, while valid assurances had been

provided by Mid-Ohio for lease of the Mid-Ohio tower, transmitter builder and studio,

the same could nQl be said for the tangible personal property owned by Mid-Ohio:

With regard to the personal property, Mid-Ohio provided no
assurance concerning what itemized equipment in the inventory
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accompanying the correspondence would be available to the
successful applicant.

Attachment 11. Thus, while Davis (another proposed user of the site) made financial

arrangements to secure funding sufficient to independently purchase (if necessary), any

m: all Qf whatever equipment Mid-Ohio may have chosen not to provide to the operator

of the proposed station, WII (as well as Ringer and ASF) md llQ1. This omission resulted

in Wll's grossly deficient initial budget of only "$150,000." Attachment 2. Thus,

instead of including funds in its budget sufficient to accommodate the possible

unavailability of some or all of the equipment for the operation of the station (the very

situation in which WII now finds itself placed), WI! wrongly proceeded under the false

assumption that "all" equipment had been "committ[ed]" to a successful applicant in this

proceeding, and consequently, DQ additional funds were budgeted by it for the purchase

or lease of equipment to ensure their ability to successfully construct and operate their

proposed station.

22. Consequently, it canDQt validly be stated that in this respect the WII's

amendment is "necessitated by events which it could not reasonably have foreseen," nor

can the amendment be accepted at this late date since it would have the impermissible

effect of allowing an applicant to amend its application to repair a defect in its application

where it did not have "reasonable assurance" of the availability of sufficient funds to

begin with. Marc A. Albert, 6 FCC Red 6235 (Rev. Bd. 1991); Texas Communications

Limited Partnership, 7 FCC Red 3186, 3187 (1992); Ponchartrain Broadcastin& Co., 8

FCC Red 2256, 2257 , 11 (March 31, 1993). For this reason, as well, WII's Petition

must be denied.
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23. Finally, WII proposed amendment must also be rejected since its financial

certification does not include information sufficient to establish the certification's

accuracy. As noted above, an applicant seeking to amend its application beyond the

relevant cut-off date is required to make a "full financial showing" demonstrating its

initial financial qualifications. Radio Re.presentatiyes, Inc., 6 FCC Rcd 6995 (1991).

s= Texas Communications, 6 FCC Rcd at 5192 (applicant must take procedural step of

filing an amendment and a good cause showing to make a new bank letter part of its

proposal). Here, WII has IlQt submitted a copy of its new bank letter, its revised budget,

or a financial balance sheet of Mr. Wilburn sufficient to accommodate the increase in his

personal financial commitment. Consequently, WII has submitted absolutely nothing

from which the Board can base a decision with respect to whether it can accept its

financial amendment. For this reason, as well, its Petition must be denied.

Conclusion

24. WI!'s proposed amendment contained a broad range of procedural and

substantive deficiencies, each individually and collectively prevent the grant of it Petition.

Moreover, grant of its Petition would require the addition of air hazard and site

availability issues in this proceeding. For all of these reasons, WIl's Petition must be

denied.
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WHEREFORE, it is respectfully requested that the "Petition for Leave to

Amend," filed by Wilburn Industries, Inc., be denied.

Respectfully requested,

The Law OjJice ofDan J. Alpert
1250 Connecticut Ave.• N. W.
7th Floor
Washington, DC 20036

July 22, 1994
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~ COMIIUNICAftONlI, INC•.......... 1."""""'0IIl0 -..
December 24, 19tn

Chari. W. WUburn
Attomey at Law
210 S. Court Street
Cb'elevWe, OR 431131

WILBURN INDUSTRIES, INC.
"Exhibit 2"

RE: Mid-Ohio Colllllnmica&foaa, IDc.IWBBY-FMJLeMe of AMet8

Dear Mr. WUburn:

'J"bg conwpoacleaoe .. ill Nprd to your reoeat iDquJry pertaiIllDc to the I.... of eertaiJI real
property ad penoaal property OWDed by MJd-GlUo ec-.Ullicatlou, IDe. or atl'Waied compani_ which
.. utilized ill reprcl to the ........ operadoa of naY-PM. You ba.. iDcUcatecl that JOu are planniD,
to apply for tbe bl'Olldcut u..... of fiBBy·nt " iD.. Oblo, ud thi8 COII ••DCleace .. to coDtlnD
that mould the Federal eo-ualcatfOM CO"" award you the OODaU'uetion permit, Mid·Ohio
Commuaicationa, IDe., tbe fonaer Uce....of WBBY·I'M, fa wt.1I.lD, to aeaotiate appropriate I....with you
tor certa1D real property and penonal property OW'Ded by Mid-Ohio CommwUcatioaa, IDc. or aftlllated
?mpanl_ lD the &IIlOWlt ot Sis TboUMDd Dollan (",000.00) per mODth.

The real _tate I.... aDd equipmeDt I.....bleh would COlDllleDce UPOD tbe FCC INDtlD, your
coutructiOD permit would include tb. \1M of the tower _te (tower aDd buildiDl> located at State Route
3'7, SUDbury, Ohio 430'74; RucUo facillti_loaa*-l 8& 14 Dol"CheMer Court, W...mn.. ObJo 43081; aDd
equipmeDt utWzed in the operation of the RatiOD. Tbe equipmeat would iDclude 80IDe or perba~aU of
tb. equipmeDt ltelDiaecl ill the iDftDtory ""pIUI,mc thJa con .,oDd_ce. Fallure to I.... all of the
equipment U8ted iD the iDventory wiD DOt NRk iD a reducecll pac... price. Tbi8 colI_pondeace
CODVeyli aD iDteDt to a"". tenu of I_......._ ad Dot iD aDd of ttMlt OOD8titute I....
acreem.ala. Althoup it fa contemplated &bat mutually MCeptable terma will be aeaottated iD reprd to
the variOWI I....., there fa no IfUAI'SIltee of that oceurNnce.

WithiD eizty (80) cia,. of the ciate or U. 1eUer,1OU mwR )H'O\'tde Mld-GlUo Commumc.t1o.... IDe.
with a .bowtD, of ftDaDclai q-.lJftoadou"""'" to Mkl·ObJo CoJamUDicatiou, IDe. tor it to eater illto
the above-ret.reD.cecll.... Mlcl-obio eo-mg.ledou, IDe. re..~ the rtpt to caDceI thia letter withiD
8izty (80) cia,. of receipt or your ftIuuacUl~ Nohrt~the above, at the time you
--eceive the coutrUctioa permit. MicI-Gbio Com-g."""" IDe. .......,.. the rtpt to -.am NYiew your
..D&Dclal conditioa to deteralae it you thea haw ftDaDcIaI quUtlcatloaa_~ to Mid-Ohio

Commualcatlo.... IDe. to eD_ illto the abcMtoNteleDOeCl I.... ID reprd to a mcnriDl of tlDaDcia!
.trealtb. it the1_.. a corporattoD. the prtIlclpa18 of I.... will have to peNODA1ly -lID unconditional
guarantees iD reprcl to the I.... obliptiOM.

Mid-Ohio ec-mu.loadoM, IDc. hereby ....._ you the authority to .,.etfJ WBBY·FM'e il'aDamitter
locatioa ill your FCC appII"eadoa. We .... JOU tile .... or lucIllII your appUcatiOD tor Uceuure beiD,
prepared for tUlD,'with the Fecleral CoJDalllllcati0D8 Com.'nion.

SiDceNIy,

MJD-OIDO COIOfUNlCATlONS, INC.



'TUf nqwnon ozrtc1
Ite.

1 Doubl. ~tal metal de.k
1 Brown steno chair
1 Black aide chair
2 2 Drawer ~l filln, cabinet
1 Panaaonic T35 Typewriter
1 AT iT peS300 coaput.r and terainal w/printer
1 Sanye CY5000 DP Calculator
1 aostich BPS Electric pencil sharpener

'AMY
2 Waitinq rooa sid. chairs (wood' ruat)
1 table wI ql.a. top

UT,II QrrXCI

6 d••ks (4 double pede.tal « 2 sinvl. pedeatal)
7 Steno chain
1 wooden dHk (eottpUter tal>le)
3 4 Drawer fil. cabinets
] W.11 clivid.._
1 Eureka JUfIlqt lIite cleaner
1 Pa.a.onic jetflo aweeper
1 Kodak slide proj*=tor in c•••
1 36 alot sal. Cabinet
1 1M a.leevic: typewiter
1 !peGft equiCy 11+ co.paeel" , tenin.l
1 Paneaonic XX-Pil24 24p1n MUlti-.cde Prin~
1 Hevle1:1:...Paokard Dull Jet Printer-
SAl:. ,,'M, ORtg

1 Double ,...••tal cleM
1 Gray .x~lv. eMir
1 9014 aide efta!r
2 2 draver fl1e cabinets
1 Cll... end table
1 81'''. table laap

.,.~~ = ",



1~n doUbl. Peel_tal d••k
1 !lue ..ecu~1va chair
2 Blue .ide cbair.
1 2 drawer tila cabinat
l ifOocIen ~op (credenza type)
1 Sra.. 1aap
1 ~.l.x Copyett.

1 ~ont.reno. table
e side arm chairs
1 CZ'edeftla

·1 Sharp SF7!O Copier
1 :01~ 1'" color TV
1 zu1tta Video t.,. recorder
1 ;=aaaeonic Microwave oven
1 GZ ...11 ratri9arator
1 1ra••ntation board wI ....1
1 ~'IY old clock

PaLxe ,.yxse aUla

1 joubl. P••••tal d..k
2 Stano Cbain
1 DlaDl0 printer
1 111. euinet
1 ' ...aon1e typewritv
1 Oliv..ti 35 tYfllWl"i~r
1 Sanyo a.11 nfri;er.tor
1 S...Qft9 Cl...ic Microwave ovan

.. -
.'XC LrtitMx
1 1toocl tUl.
2 S~ cbau.
1 S1ngl. p•••atal 4eak
1 ...". CD pl.~r
1 :Ooalli_ receiver
1 AI'I'1' ea8pUur , tal'llinal
1 !peon LXI10 Printer



PIOA'AM DIIICTQII orlIC:

1 CQuble pedes~.l de.k
, 1 Steno chair

1 4 drawer file cabinet
2 Side cbain
1 Ctility UbI.
1 Stereo tabl_
1 Technic. Quartz Turntable/aynth..izer
1 cn.kyo Intetra Inteqratad AlIp
1 SOny C D Player
2 SIL SpaaJeers

smloa

1 Metal Table
1 SteM c!\air
4 S1de c:luaira
1 Apple C~t.r wi C Itoh Printer
1 Pan••onic electronic .cdular switching syst..
1 CQde-A-Phone (PVM 7530)

1 Cobra SOMMr '.'00
1 Rancllx Shno AII/n c.s••tte
1 R.alistic AR/,. leaeiver
1 S~ of Or••1IWOOd 1&1.. TeacIl1ft9 booka/taPH
1 hna.on1c porubl. AllIn c...ft~
1'.... CR~
2 t.vve v••te basket.
13 waat.e::b••ltet.
15 Larve plastic de.k tloor ..t.


