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To: The Review Board

Shellee F. Davis (IIDavis ll
), by her attorney, hereby submits her partial opposition

to the IIPetition for Leave to Amend ll (IIPetition") filed by ASF Broadcasting Corporation

(IIASFII) in this proceeding on July 19, 1994. With respect thereto, the following is

stated:

1. ASF filed its original application on December 30, 1994, specifying, as did

the majority of the other applicants, a site then owned by Mid-Ohio Communications,

Inc., former licensee of Stations WBBY-FM, the former licensee of the frequency in

contention in this proceeding. Under the terms of the assurances provided by Mid-Ohio

(which later were also briefly provided verbally by John Shumate, the subsequent owner



of the site), Mid-Ohio had agreed to lease the tower site (tower and building) located at

State Route 37, Sunbury, Ohio; studio facilities located at 14 Dorchester Court,

Westerville, Ohio; and "some or perhaps all of the equipment" listed on an inventory of

equipment provided by Mid-Ohio for the sum of $6000 per month. Attachment 1. ASF

(as well as Wilburn and Ringer) interpreted this arrangement to constitute essentially a

turn-key operation whereby it would not be necessary for them to purchase any

equipment to construct the station -- rather, they only would have to pay the $6000 rental

fee for the existing site and all equipment. This interpretation, however, was proven to

be incorrect. The letter "guaranteed" only that Mid-Ohio would provide "some or

perhaps all of the equipment" listed on an inventory of equipment provided by Mid-Ohio,

and in fact, to confirm the accuracy of this interpretation of the December 1991 Mid-

Ohio Letter, the author of the Mid-Ohio letter was contacted. Mid-Ohio's representative,

Mr. Fry, confirmed that Mid-Ohio had no provided no assurances of necessarily leasing

all of the equipment to any applicant. As Mr. Fry stated, while valid assurances had

been provided by Mid-Ohio for lease of the Mid-Ohio tower, transmitter building and

studio, the same could IlQ1 be said for the tangible personal property owned by Mid-Ohio.

ASF's budget, however, did not include a provision for the cost to replace the "some or

perhaps all" of the former WBBY equipment that would not be available, nor did ASF's

budget include funding for all of the equipment specified in its particular proposal.

Specifically, the former Mid-Ohio station had at no time proposed to provide either (1)

a directional antenna; or (2) auxiliary power generating equipment. ASP's budget

nevertheless failed to include either of these items in its budget. s= Attachment 2.
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Additionally, although ASF's original application stated that it had $208,000 in available

funds ($12,000 from Ardeth Frizzell and $196,000 from non-voting stockholder Thomas

I. Beauvais), ASF's corporate by-Laws specifically provided ASF with funds only in the

amount ofSl00.000 for the construction and initial operation of ASF's proposed station-

- use of the other dedicated funds initially were restricted to pre-grant, prosecution costs.

Attachment 6. Davis filed a "Motion to Enlarge the Issues Against ASF Broadcasting

Corporation" in this proceeding on August 17, 1993 with respect to these matters. The

requested issues were denied by Memorandum Opinion and Order, FCC 93M-604 (Sept.

22, 1993) and Memorandum Opinion and Order, FCC 93M-605 (Sept. 22, 1993).

Exceptions with regard to that denial remain pending.

2. ASF, as did Davis, Wilburn, and Ringer, lost assurances for the continued

specification of the Mid-Ohio site on or about April 8, 1994.1 ASF now admits also that

it has lost assurances for the Mid-Ohio equipment, as well, necessitating a change in its

financial budget. As seen below, ASP's amendment, in part, seeks impermissibly to

amend ASP's financing where "reasonable assurance" of financing already was lacking

from the outset. For this reason, ASF's amendment must be rejected.

Financial Amendment

3. As a part of its amendment, ASP seeks leave to amend the financial

qualifications portion of its application, to increase its proposed operating budget from

1 Various parties, such as Davis, learned of that decision only later. In the case of Ms.
Davis, she did not learn of the possible loss of the site (through reading of the Wilburn April
13, 1994 filing) until April 14, 1994, which could not be confirmed by Ms. Davis through a
conversation with Mr. Shumate until April 27, 1994.
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$90,000 to -$219,365.00" and to increase the level of financial participation on the part

of non-voting stockholder Thomas Beauvais from $196,000 to "$225,000." Compare

Attachment 3 (excerpt from ASF Dec. 30, 1991 application) with Attachment 4 (excerpt

from ASF July 19, 1994 Petition).

4. Under Commission precedent, prior to submitting a broadcast application, an

applicant must be financially qualified. Revision of AP.P1ication for Construction Permit

for Commercial Broadcast Stations, 4 FCC Red 3853, 3859 144 (1989); Amendment of

Part 73 of the Commission's Rules to Modify Processin& Procedures for Commercial FM

Broadcast Stations, 7 FCC Red 5074,5078 n.24 (1992) (tlan applicant seeking to correct

[an] underlying problem would have to submit an amendment showing that it was

financially qualified at the time of application tI). A broadcast applicant has the burden

of establishing its financial qualifications. 47 U.S.C. § 308(b); g Northampton Media

Associates y. FCC, 941 F.2d 1214 (D.C. Cir. 1991). In order to be financially

qualified, an applicant must have secured a "present firm intention tl from a financing

source, future conditions permitting, of sufficient funds to construct and operate its

proposed station for three months without revenues (Merrimack valley Broadcastin&.

lnka" 82 F.C.C.2d 166, 167 (1980); Financial Qualifications Standards for Aural

Broadcast Ap,plicants, 68 F.C.C.2d 407, 408 (1987», and that financing source must

have adequate funds to provide the loan. As the Review Board has stated:

This financial test does not turn on the subjective intent of the
applicant, but upon a narrower and more objective inquiry to
determine if, at the time an applicant certified its financial
qualifications, it had reasonable assurance of the required funds
from a committed source.
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Bennett Gilbert Gaines, Interlocutory Receiver for Malic 680. InC., FCC 93R-3 (Rev.

Bel. March S, 1993). With regard to financial amendments, an applicant seeking to

amend its application beyond the relevant cut-off date is required to make a "full

financial showing" demonstrating its initial financial qualifications. Ridi2

Representatives, Inc., 6 FCC Red 6995 (1991). An applicant that certified initially to

its financial qualifications will not be permitted to amend without first demonstrating that

it was financially qualified at the time of the original certification. Albert E. Gary, 5

FCC Red 6235,6236110 (Rev. Bd. 1990); Pewer Shultz, 5 FCC Red 327312 (1990).

An applicant must establish its initial financial qualifications as an essential ingredient to

a "good cause" showing for a later financial amendment. Marlin Broadcastina of Central

Florida,S FCC Red 5751 (1990). In order for an amendment to be accepted, an

applicant must demonstrate that its initial certification was valid. Mabelton Broadcasting

CQ.., 5 FCC Red 6314, 6326 n.36 (Rev. Bd. 1990). In the event an applicant was not

initially financially qualified, it cannot rely on a later-obtained letter in support of its

financial qualifications. Marc A. Albert, 6 PCC Red 6235 (Rev. Dd. 1991); fiBs

Communications Limited Partnership, 7 FCC Red 3186, 3187 (1992); Ponchartrain

Broadcasting Co., 8 FCC Red 2256, 2257 1 11 (1993).

S. Based upon this precedent, ASF's proposed amendment must be rejected.

As noted above, as a basic matter, it is well-established that an applicant cannot amend

its application where it did not have reasonable assurance to begin with. Here, as is

explained in more detail in its pending exceptions, ASP's financial proposal always has

been deficient. As noted above, ASP proposed originally to use a site owned by Mid-
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Ohio Communications, Inc., the former licensee of Station WBBY-PM, which is the

station that vacated the fTe(}uency at issue in this proceeding. As a part of the

arrangement, Mid-Ohio intended to lease the tower site (tower and building) located at

State Route 37, Sunbury, Ohio; studio facilities located at 14 Dorchester Court,

Westerville, Ohio; and proposed to allow the prevailing applicant access to certain

equipment that it previously used in conjunction with its operations. ASF (as well as

Wilburn and Ringer) misinterpreted this arrangement to constitute essentially a tum-key

operation whereby it would not be necessary for them to purchase any equipment to

construct the station -- rather, they only would have to pay the $6000 rental fee for the

existing site and all equipment. This interpretation, however, was proven to be

incorrect. The letter "guaranteed" only that Mid-Ohio would provide ·some or perhaps

all of the equipment" listed on an inventory of equipment provided by Mid-Ohio

(Attachment 1), and in fact, to confirm the accuracy of this interpretation of the

December 1991 Mid-Ohio Letter, the author of the Mid-Ohio letter was contacted. Mid-

Ohio's representative, Mr. Fry, confirmed that Mid-Ohio has provided no assurances of

necessarily leasing all of the equipment to any applicant. As Mr. Fry stated, while valid

assurances had been provided by Mid-Ohio for lease of the Mid-Ohio tower, transmitter

builder and studio, the same could !lQ1 be said for the tangible personal property owned

by Mid-Ohio:

With regard to the personal property, Mid-Ohio provided no
assurance concerning what itemized equipment in the inventory
accompanying the correspondence would be available to the
successful applicant.

Attachment 5. Thus, while Davis (another proposed user of the site) made financial
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arrangements to secure funding sufficient to independently purchase (if necessary), any

m: all Qf whatever equipment Mid-Ohio may have chosen not to provide to the operator

of the proposed station, ASP (as well as Ringer and Wilburn) dkt nm. This omission

resulted in ASF's grossly deficient initial budget of only "$90,000." Attachment 2.

Thus, instead of including funds in its budget sufficient to accommodate the possible

unavailability of some or all of the equipment for the operation of the station (the very

situation in which ASP now finds itself placed), ASP wrongly proceeded under the false

assumption that "all" equipment had been "committ[ed]" to a successful applicant in this

proceeding, and consequently, D.Q additional funds were budgeted by it for the purchase

or lease of equipment to ensure its ability to successfully construct and operate their

proposed station.

6. Similarly, as noted above, ASF did not include provision for funds adequate

to accommodate its specific proposal. Budgetary items for a directional antenna and

auxiliary power generating equipment entirely were lacking in ASP's original proposal,

and the specific provisions of ASF's funding agreement with its non-voting shareholder

specifically limited the use of funds to specific stages of the application process. For this

reason, as well, even if the Mid-Ohio equipment bia~ fully available, ASF's

financial proposal was deficient from the very beginning of this proceeding, and it cannot

be permitted to file an untimely curative amendment at this very late date.

7. Consequently, it cannot validly be stated that in this respect the ASP's

amendment is "necessitated by events which it could not reasonably have foreseen," nor

can the amendment be accepted at this late date since it would have the impermissible
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effect of allowing an applicant to amend its application to repair a defect in its application

where it did not have "reasonable assurance" of the availability of sufficient funds to

begin with. Marc A. Albert, 6 FCC Red 6235 (Rev. Bd. 1991); Texas Communications

Limited Partnership, 7 FCC Rcd 3186, 3187 (1992); Ponchartrain Broadcastioe Co., 8

FCC Red 2256, 2257 , 11 (March 31, 1993). For this reason, to the extent ASF's

Petition seeks to amend its financial qualifications and its level of available financing at

this late date, the Petition be denied.

WHEREFORE, it is respectfully requested that the "Petition for Leave to

Amend," filed by ASF Broadcasting Corporation be denied.

Respectfully requested,

Her Attorney

The Law Office ofDan J. Alpert
1250 Connecticut Ave., N. W.
7th Floor
Washington, DC 20036

July 28, 1994
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1 c

65

Have funds been received at any time by ASF that

2 have been provided by any other party other than yourself

3 or Mr. &eauvais?

4

5

A

Q

No.

You provided a balance sheet which is -- which

6 was previously discussed. Let me just place it before you

7 for a moment to refresh your memory. That is your balance

8 sheet; correct?

10

A

Q

Yes.

Now, it stated, as we noted previously, that on

11 December 31, 1992; is that correct?

12

13

A

Q

(No verbal response.)

And we were trying to pin down a date for when

14 it was actually provided to you from, I guess, your

15 accountant. Would it be fair to say that was the early

16 part of 1993 that was provided to you?

17

18

A

Q

Of '93? Probably.

Okay. Now, it says here on the balance sheet,

19 one of the entries is a note receivable, AS' Broadcasting,

20 $4750. What note receivable do you have from ASF

21 Broadcasting? If I can place that before the witness

22 aqain.

ACE-FEDERAL REPORTERS, INC.
Natioftwide Cowrap

202.347·3100 800-~ 41o-6N-2550
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1

2

:;j:.

~ A I no longer have it now.
...:;.,

-

Q Let me just ask you one last time t.o make it

69

3 abundantly clear. Does ASF Broadcasting have to pay you

4 that $4750 back?

5 A

Q

No.

Do you have a general practice of having a

7 balance sheet prepared at the end of any given year as a

8 regular rule?

9

10

A

Q

No.

Was this the first such balance sheet that

11 you've had produced or prepared on your behalf in recent

12 years?

13

14

A

Q

Yes.

When was the most recent balance sheet ever

15 prepared for you, to the best of your recollection?

16

17

A

Q

This one.

This was the very first balance sheet that has

18 ever been prepared for you?

19

20

A

Q

Correct.

Okay. Now, in the case of Mr. Beauvais's

21 balance sheet, I believe you indicated that you received

22 this from him prior to the time your application was

ACE-FEDERAL REPORTERS, INC.
NationwideC~p

~-347.3100 ~336-6646 4t().684-25!O
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1 Q Now, they operated wi. th what, a 3-kilowatt

74

2 operation; is that correct?

3

4

A

Q

Yes.

And it was what is called an omnidirectional

5 antenna pattern?

6

7

8

9

A

Q

A

Q

I don't know.

It was circular, is that your understanding?

I don't know.

Now, you mentioned that you're going to be going

10 up -- that your proposal is for a 6-kilowatt operation, in

11 certain respects; is that correct?

12

13

14

15

A

Q

A

Q

Yes.

And it's a directional antenna?

Uh-huh.

And is it your understanding that -- what is your

16 understanding concerning whether or not the equipment that

17 was owned by WBBY Mid-Ohio, whether they owned a

18 directional antenna?

19

20

21

A

Q

A

I don't believe they did.

Okay.

But I -- I don't believe. I'm not positive. I

22 wouldn't swear to that.
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But it's your -- you're working under the belief.

2 or understanding that they do not own such an antenna; is

3 that correct?

4

5

A

Q

Correct.

But you proposed to use a directional antenna;

6 is that correct?

7

8

A

Q

Correct.

Now, you would have to, I suppose, purchase that

9 antenna; is that correct?

10

11

A

Q

Yes.

Is there -- has there been an estimate made by

12 you concerning how much such an antenna would cost?

13

14

A

Q

No.

Do you have any idea how much such an antenna

15 would cost?

16

17

A

Q

No.

Would it be fair to say that it is not included

18 on your budget for construction or operation of the

19 station?

20

21

A

Q

I believe it would be in there.

Okay. Well, let me place a copy of your

22 cost-of-operations budget before you. Under what entry is
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2

3

4

5

·tt· under?
7"_._-­'"

A

Q

A

Q

It's not on that.

Excuse me?

It's not on there.

Okay. Is it on any other budgetary estimate

76

6 that you've made?

7

8

9

10

11

A No.

Q Is it not; is that correct?

A Right.

Q Okay. Did WBBY operate with the capability for

auxiliary power, generation equipment?

12

13

14

15

A

Q

A

Q

They had a" generator, yes.

Okay. Was that at the main studio?

Yes, it was.

Okay. So when the power went off globally

16 within the neighborhood, you're saying that WBBY had the

17 capability of remaining on the air?

18

19

A

Q

We, yes, we did.

And they had such an emergency generating

20 equipment capability at its transmitter site?

21

22

A

Q

I don't know.

In light of that, do you know if the equipment

ACE-FEDERAL REPoRTERS, INC.
Nationwide ecveqe

202.347.3100 800-~ 410-684-2550



56143.0
co

1

77

<~

that would be supplied by WBBY or Mid-Ohio, whether it

2 will include an emergency generating capability -- or

3 emergency generator for the transmitter site as part of

4 the equipment that it will supply to you?

5

6

A

Q

I don't know.

Have you budgeted such a figure -- such an item

7 in your items for construction or operation of the

8 station?

9

10

11

A

Q

No, I have not.

Okay. Thank you.

MR. ALPERT: Do you have a copy that you can

12 provide to the witness of her, I think it's articles, says

13 "Code of Regulations of.ASF Broadcasting Corporation"?

14

1.5

16 Q

MR. KOERNER: Yes.

BY MR. ALPERT:

Okay, Ms. Frizzell, before you right now is a

17 document entitled "Code of Regulations of ASF Broadcasting

18 Corporation": is that correct?

19

20

A

Q

Yes.

Okay. It says here that "The annual meeting of

21 the shareholders will be held on the second Tuesday in

22 March at 11:00 a.m. in each year" in article 2, section 1

ACE-FEDERAL REPORTERS, INC.
N.tioftwicle CoY....

202·347·3100 ~336-6646 4100684-2550


