CERTIFICATION

This repurt must be certified, as follows: 692{355
A. By licensee, if an individual;

5. By a partner, il a pertnership (general partner, if a limited
partnership),;

. Hy un oflicer, if' a corporation or an association; or

. By un attorney ol the jicensee, in case of physical disability or
absence f'rom the United States of the licensee.

WILLFUL FALSE STATEMENTS MADE ON THIS PORM ARE PUNISHABLE BY FIME AND
IMPRISONMENT. U.S. CODE, TITLE 18, SECTION 1001.

I curtify to the best uf my knowledge, information, and belief, all
slatements contained in this report are true and correct.

Zigted Title

Date _ Name of Respondent

-

Ve lephoce Nu. (Include area code)

FCC NOTICE TO 1WDIVIDUALS REQUIRED BY THR PRIVACY ACT
AND THE PAPERVOIK REDUCTION ACT

The solicitation of personal information requested in this application is,
authorized by the Communications Act of 1934, as amended. The principal
purpose for which the information will be used is to determine if the
ficense renewal requested is consistent with the public interest. The
Stafl', consisting variously of attorneys, accountants, engineers, and
pplication examiners, will use the information to determine whether the
1icense renewal application should be granted, denied, dismissed, or
Jusignated for hearing. If all the information requested is not provided,
the application may be returned without action having been taken upon it or
(ls prucessing may be delayed while a request is made to provide the missing
nformation.  Accordingly, every effort should be made to provide all
nueessary information. Your response is required to obtain the requested
1 Lottty .

THE FOREGOING MOTI(CE IS REQUIRED BY THE PRIVACY ACT OF 1974, P.L. 93-579,

OECEMBER 31, 1974, 5 U.S.C. 552a(e)(3) AND THE PAPERWORK REDUCTIONM ACT OF
1980, P.L. 96-511, DECEMBER 11, 1980, 4% U.S.C. 3507.

- 45 -
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/~ 7 Our station's employment application form contains a notice

T informing prospective employees that discrimination because
of race, color, religion, national origin or sex is
prohibited and that they may notify the appropriate local,
State, or Federal agency if they believe they have been the
victims of discrimination.

/__/ We seek the cooperation of the unions represented at the
station to help implement our EEQ program and all union
contracts contain a nondiscrimination clause.

/ QOther (Specify)

KECRUITMENT

A broadcast station must make efforts to attract qualified
minority and women applicants for all types of jobs at the
station.

Indicate each practice that your station follows, and, where
appropriate, list sources and numbers of referrals.

/ Utilizing media for recruitment purposes.

\I \l

/ When we place employment advertisements with media some of
such advertisements are placed with media which have
significant circulation or viewership, or are of particular
interest to minorities and women in the recruitment area.
Examples of media utilized during the past 12 months and

the number of referrals are:

- 47 -
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JOB HIKES

A broadcast station must consider applicants for job openings on
a nondiscriminatory basis. Further, to assure that qualified
minorities and women are given due consideration for available
positions, it must make efforts to encourage them to apply for

job openings.

During the twelve-month period beginning (Month-Day-Year) and
ending (Month-Day-Year), we hired:

Total hires Minorities Women

During tnis period, for positions in the upper four job
categories, we hired:

Total hires, Minorities Women
upper four

Job categories

PROMOT IONS

A broadcast station must promote individuals on a
nondiscriminatory basis. Further, to assure that qualified
minorities and women are given due consideration for pramotional
opportunities, it must make efforts to encourage them to qualify
and apply fer advancement.

liuring the twelve-month period beginning (Month-Day-Year) and
enging (Month-Day-Year), we promoted:

TuLa! promotions Minorities Women

buring this period, in the upper four job categories, we
promoted:

Total promotions, Minorities Woaen
1 pper four
lub categories

- 49 -
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vill. OTHER INPORMATION

You may ulso describe other information that you believe would
allow the FCC to evaluate more completely your efforts in
providing equal opportunity in employment at your station.
Submission of such information is optional. Among the additional
information you may choose to provide are:

Any training programs the station has undertaken that are
designed to enable minorities and women to compete in the
broadcast employment market including, but not necessarily
limited to, on-the-job training and assistance to students,
schools or colleges.

Any problems the station has experienced in assuring equal
employment opportunity, or attacting qualified minority and
women candidates for employmsent or promotion.

Any efforts the station has undertaken or will undertake to

promote equal opportunity in its employment and to
encourage applications from minorities and women.

- 51 -
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ARNOLD & PORTER

602103 @
1200 NEW HAMPSHIRE AVENUE, N. w.

WASHINGTON, D. C. 20036 900 THIAD AvEnuE
NEw YORK,NEw v0An (022

t212) 593-2772

1700 LINCOLN STREET
DENVER, COLORADO 80203 202 872-6700
‘303, 863-1000 CABLE: "ARFOPO’’
TELECOPIER: 1202 872-6720

REED MILLER TELEX: 89-2733

DIRECT LINE: (202) 872-6826

April 6, 1988

Mr. Dennis Stortz
Acting General Manager
Station KFUO

85 Founders Lane

St. Louis, MO 63105

Dear Dennis:

While the FCC has in recent years taken a more
relaxed approach to enforcement of a number of its
rules, the enclosed FCC release indicates that the
Commission is still prepared to enforce its equal
emp1o¥ment opportunit{ requirements. The release
describes the imposition by the FCC of a condition on
the license renewal for Station WNCT-TV, Greenville, NC.
as a result of that station's failure to comply with
various EEO requirements. While the condition is not
onerous (increased employment reporting to permit the
FCC to monitor the station's performance) it is
inconvenient, and something of a "black mark" on the
station's record.

This action might serve as a reminder to review
the FCC's rules pertaining to equal employment
opportunities in order to ensure compliance with these
requirements.

Very truly yours,

Reed Miller

Enclosure
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202 / 8320002

FEDERAL COMMUNICATIONS COMMISSION
1919 M STREET, N.W.
WASHINGTON, D.C. 20554

Theg 18 3R UNOTHCIB! announcement of Commigsion action Aeieass of IRe tull 1ex! Of § COMMIBION Oroer
consitutes otcial action See MCiv FCC 515 F 20 383 (D C Cuc 19735}

Report No. MASS MEDIA ACTION February 25, 1888
FIVE CAROLINA TV STATIONS RENEWED; EEO REPORTING CONDITIONS IMPOSED ON ONE

Based on a petition to deny tiled by the National Black Media Coalition
(NBMC), the Commission imposed Equal Employment Opportunity (EEQ) reporting
conditions on the license renewal of WNCT-TV, Greenville, NC, licensed to

Park Communications.

The Commission found that WNCT-TV's license term EEO performance
indicated that the licessee did not adequately review its employment
processes, explain the decline in minority employment or propose any
modification in its EEQ efforts. Accordingly, reporting coaditions were
imposed to monitor the station's efforts to attract qualified minority

applicants tor all openings in the tuture.

In the same actiocn, the Commission unconditionally renewed the licenses
of WKFT(TV), Fayetteville, NC, licensed to Central Carclina Television, .
Inc.; WNCT-TV, Greenville, NC, licensed to Park Communications, Inc.;
WGGS-TV, Greenville, SC, WGSE(TV), Myrtle Beach, SC, and WCCT-TV, Columbia,
SC, all licensed to Carolina Christian Brosdcasting, 1Inc. The Commission
found that these stations complied with the EEQ rules and policies during
their license terms and that their EEO records warranted no turther inquiry

or sanction.

News Media contact: Rosemary Kimball at (202) 632-5050.
Mass Media Bureau contact: Pamera Hairston at (202) 632-7069.
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O NEWS =5

FEDERAL COMMUNICATIONS COMMISSION

1919 M STREET, N.W.
WASHINGTON, D.C. 20854

Thig 13 80 UNBINCIA1 announcement of COMMEon achion Aeiesses of Ihe 1ull text of 8§ COMMSION Oroer
constiutes 0fhcial action See MCI v FCC 515 F 20 385 (D C Cwe 1973)

Report No. MASS MEDIA ACTION February 25, 1888
FIVE CAROLINA TV STATIONS RENEWED; EEO REPORTING CONDITIONS IMPOSED ON ONE

Based on a petition to deny tiled by the Nationsl Black Media Coalition
(NBMC), the Commission imposed Equal Employment Opportunity (EEQ) report:ing
conditions on the license renewal of WNCT-TV, Greenville, NC, licensed to

Park Communications.

The Commission found that WNCT-TV's 1license term EEO performance
indicated that the 1licefsee did not adequately reviewv its employment
processes, explain the decline in minority esployment or propose any
modification in its EEQ efforts. Accordingly, reporting conditions were
imposed to monitor the station's efforts to attract qualified minority

applicants tor all openings in the tuture.

In the same action, the Commission unconditionally renewed the licenses
of WKFT(TV), Fayettevilla, NG, 1licensed to Central Carclina Televisionm, ,
Inc.: WNCT-TV, Greenville, NC, licensed to Park Communications, Inc.:
WGGS-TV, Greenville, SC, WGSE(TV), Myrtle Beach, SC, and WCCT-TV, Columb:as,
SC, all licensed to Carolina Christian Broadcasting, Ine. The Commission
found that these stations complied with the EEO rules and policies during
their license terms and that their EEO records warranted no turther inquiry

or sanction.

News Media contact: Rosemary Kimball at (202) 632-5050.
Mass Media Bureau contact: Pamera Hairston at (202) 632-7069.
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PARK AVENUE TOWER
65 £AST ssTH STREET
NEW YORK, NEW YORK i0022-3219
(212) 780-5050

REED MILLER

: \‘_L.v.- .?')
ARNOLD & PORTER = ('0&. 221

1200 NEW HAMPSHIRE AVENUE. N. W. |9 <
WASHINGTON, D. C. 20036

CABLE: "ARFOPO"”
TELECOPIER: (202) 872-6720
TELEX: 89-2733

DIRECT LINE: (202) B72-6826

February 28, 1989

Mr. Dennis Stortz
Acting General Manager
station KFUO

801 DeMun Avenue

st. Louis, MO 63105

Dear Dennis:
Last summer we advised that the National

Association of Broadcasters had challenged the FCC's use
of the Equal Employment Opportunity Program Report (FCC

Form 396). Specifically, the NAB had questioned whether

broadcasters can maintain information concerning the
race and sex of applicants, as required by Form 396, and
remain in compliance with applicable regulations
prohibiting discrimination in recruitment. The concern
was that, in requesting information from applicants
concerning race and sex in order to collect the
information required by Form 396, broadcasters might
violate other state or federal prohibitions on
consideration of race or sex in the assessment of
applicants.

The FCC has just acted on the NAB's challenge.
As described in the enclosed Memorandum Opinion and
Order, the Commission has concluded that collecting the
information it seeks will not subject broadcasters to
liability under federal equal employment laws. The
Commission also believes that its requirements are
consistent with state employment laws. The Commission
has therefore declined to revise its Form 396 reporting
requirements. However, in the event a broadcaster
believes that it must violate any such state laws in
order to collect the information required by Form 396,
it can petition the FCC for a waiver of the requirement.

The Commission has also clarified the scope of
certain of its EEO reporting requirements.
Specifically, licensees are required to report the

O

1700 LINCOLN STREET

(202) 872-6700 DENVER, COLORADO 80203
{303) 863-1000
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Mr. Dennis stortz
February 28, 1989
Page 2

number of qualified female and minority referrals they
receive. Licensees are expected to take reasonable
steps to ascertain the sex and race of applicants.
aApplicants who telephone a station seeking employment
may be asked their race and sex. Stations which receive
applications through the mail should also make an effort
to follow up with the applicant to determine race or
sex.

You should be aware that the FCC is increasingly
scrutinizing the recruitment practices of licensees to
determine whether stations are complying with applicable
equal employment opportunity requirements.

Consequently, it would be wise for all licensees to
carefully review their procedures for recruiting
qualified minority and female applicants, and for
retaining information on the sex and race of referrals
to ensure that these procedures are effective and in
compliance with applicable law.

We would be most happy to respond to any
questions concerning the applicable requirements.

Very truly yours,
]

fj.l {l.{L /L( (./: 5{/
Reed Miller

Enclosure
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Before the
Federal Communications Commission
Washington. D.C. 20854

MM Docket No. 85-350
{n the Mauer of

Amendment of Part 73 of the
Commussion’s Ruies Concerning
Equal Emplovment Opportunity
n the Broadcast Radio and
Television Services

MEMORANDUM OPINION AND ORDER

Adopted: February 8, 1989:  Reieased: February 22. 1989

By the Commission:

1. The Commission has before it a “Request For Clari-
fication And For Suspension Of Effective Date” filed
June 8. 1988 by the National Association of Broadcasters
{NAB). NAB asks that we clarify the procedures brosd-
casters are to foilow in compiling data for and completing
Section [II of e new FCC Form 396.' The new Form
396. like its predecessor. seeks information concerning a
broadcast station’s EEQ efforts and is filed with a station’s
license renewal application.’ NAB also asks that we sus-
pend or modify our use of Section [Il for at ieast one vesr
to allow broadcasters time (0 come into compiiance with
its requirements. *

2. NAB notes that Section [II of the furm reieased for
use with applications for license renewal that were due (0
he filed on or after June L. 1988. Jiffers from the version
that appesared with the Report and Order. It asserts that
the new version asks licensees to report separately the
number of minority and women referrals. while the ver-
sion released with the Report and Order. as weil as the
former FCC Form 396. merely asked for the number of
referrais. NAB states that it does aot. in principie. oppose
the collection of separate referral data for minorities and
women. However. it does object to the manner in which
this requirement was introduced and the lack of a phase-
in period to permit licensees to come inw compliance
with the new manner of reporting referral data.’ NAB
aiso states that it is unciear how we expect the data 10 be
collected and the type of data we expect 10 receive.

3. NAB contends that the new method of reporting
referral data will cause confusion for hroadcasters. [t
claims that to comply with noadiscrimination laws.
broadcasters have heen reguiarly advised by their attor-
neys not to request or maintain information on employ-
ment applications regarding the race or sex of applicants.
NAB asserts that we are now mandating that broadcasters
report such dawa without explaining how we expect those
data 10 he coliected without violating federal or state
antidiscrimination laws. To resolve this dilemma. 1t re-
quests that. at the least, we describe the procedures li-
censees snhouid use o that licensees may cite our

INSrUCIIONs as a defense 10 2 JisCruminaton ¢ase wnigr
attacks the licensee for ontaining and maintaining ne
Jata.

< NAB also asks that we Jefine the term “referral” <
that licensees know who (o include in tne Section {1 dat:
report. NAB claims that. historicatly. hoensees counteu a
referraly persons WRO >unNmMitted resumes recened as .
resuit of help wanted advertnements or those wno made
relephone 1nyuiries about possibie jon onenings. To votair
information about such 2 per\on’s 1ace Or -ex. a jicensee
would have (0 ~end a data reuuest form and have ¢
returned. Alternatively. 2 licensee could couat only those
who actually came (0 the sanon of (ROse wno were
interviewed.

5. DISCUSSION. Qur broadcast EEQ ruies regquire that
nroadcast licensees refrain from empiovment dncrimina-
tion and establish and maintain an affirmauve acuon
program for qualified minorites and women.! These pasic
obligations have existed <ince 19707 [n explaining tne
scope of a licensee’s affirmative action Juties. we have
repeatedly emphasized the importance of recruiting uan-
filed minorities and women. Recruument efforts became
more important when. in June (987  the Commission
adopted an efforis-oriented EEQ program. The Commus-
sion believed that the principal element of a good EEQ
program was the effort undertaken to actract qualified
minority and femaie applicants whenever vacancies oc-
curred. rather than relving on a station’s statistical profile.
Also. vur rules have always stressed that periodic setf-
assexsment is 2 necessary part of a functioning affirmative
action program.’ [n essence. self-asvessment tnvolves li-
censee review of its eatire personnel process. ce.. from
recruitment [0 tecmination. (0 ensure that minorities and
women are afforded equal opportunities in emplovment.

6. [n 1976. we adopted a model EEO program (o assist
licensees’ compliance with our EEQ rules. Section [V of
that program. entitled recruitment. asked for a reportung
of recruitment procedures for munorities and wamen
order (0 ensure nondiscrimination. Sectiva [V asked li-
censees (0 list .the number of referrais received from
minority and women's organizations. emplaovment ser-
vices. educational institutions with significant minoruey
and female enroliments. and adverusements in priated
media which have significant circulation among munor-
ities and women. The rativnate for collecting and report-
ing referral Jdata was t0 determine the .uccess of the
licensee’s efforts to increase the pool of minority and
fermale applicanes.’ Also. the 1976 EEO program form
asked licensees whether an anaiviis of their recruitment
technigues. job applications. and new hires suggesied that
a sufficient number of yualified minorities and women
were appiving for avaiiabie pusitions. Thus, 1n order 0
answer this yuestion. even as far hack as (976, licensees
would have had (0 coilect data anout the race and sex of
minority and female referrals.'’

7. We aiso note that. when yuestions hase arisen about
a licensee's recruicment efforts. the Comminsion nas asked
for and received information about appiicant low ' Spe-
cifically. we have asked licensees for a List Of chose nired
as well as thuse who applied tor each job fiiled during a
parucular period of time. idenutfying e¢acn applicant nv
referral source. sex. and race ur natwonal origin When
applicant flow data were not kept hy a licensee or wnen a
licensee could not Jetermine whnether :ty efforts resuited
i any MINOrItY Or femaie referrais. we he!d tne :rogram
Jdeficient.’* Moreover. wnen we nave tounu erforts v ne
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seficiens, :ne reporting conditions (mposed have usually
required licensees to submut nformation about the race.
.ex anu referral source of applicants.

< Therefore. we disagree with NAB that the new man-
ner of reporting referral information constitutes a signifi-
cant departure from past practice. We also disagree that
the reporting change from undifferentiated data (0 data
for only minority and femaie referrals means that we
cannot sanction a licensee for failing to have tne informa-
tion. We recognize that. absent nouce. Section 352(aN i)
of the Administrative Procedure Act (APA) regurres that
each amendment of the “description of forms available.”
"instructions.” and "substantive ruies of general applica-
pility" be published in the Federal Register nefore any
person may be adversely atfected by a marter which
should have been published but was not published.'*
However. the dats we are asking licensees to report
should have been kept by licensees at least since 1976 t0
fulfill their reporting obligations as to recruitment as well
as their self-assessment obligations. Having licensees re-
port the source and number of minority and female
referrals does not constitute a new requirement. The re-
porting of these data mereiy allows us t0 more accuratety
assess a licensee's EEQ efforts and verify that the means
for self-assessment actually exist as reflected in the EEQ
reported data.

9. We aiso dispute the suggestion that coliecting in-
formation about the race and sex of applicants will subject
licensees to liability under the civil rights laws. The Equal
Employment Opportunity Commission has long recog-
nized that information as to an applicant’s race and sex

‘can be collected pursuant 10 an affirmative action plan.!d

Further. aithough some states appear 10 prohibit the col-
lection of information about an applicant’s race or na-
tional origin. our research indicates that those same states
recognize that such information may be lawfully collected
if the collection is pursuant 10 the reyuirements of a
federal agency or in furtherance of a program to anaiyze
whether recruitment or selection procedures have an
adverse impact upon protected classes.’” The Jaw coilec-
non we have mandated i3 for the purpose of allowing
licensees to analyze whether their recruitmem effors are
resuiting in applicant poois which inciude gualified mi-
nority and femaie applicants. This purpose was articulated
i (976 and has remained unchanged. We. therefore.
conclude that the model EEQ program’s required method
of reporting data will not subject licensees to liability
under state or federal antidiscrimination laws.'”

10. With respect to the term “referral.” we note that it
appesrs in Section [II of the new Form 3}96. which
references recruitment efforts made 1o autract gualified
minority and femaie applicants. Similarly. Section 1V of
the former Form 396 also referenced recruirment of
qualified minority and female applicans. NAB states that
licensees have inctuded as referrals ail who submut
resumes Or make teiephone inquiries ahout Job openings.
Thus. no distinction would be made on the reporting
form between women. males or minoriues. As (o this
point. NAB seems 10 suggest that this type of non-specific
reporting was all that was required hy a licensee for EEQ
compliance purposes in the past. However. such an inter-
pretation is obviously contrary 0 the siated intent. past
and present. of our EEO rules. 1.e.. 10 ascertain the steps
taken hy licensees to recruit women and minorities (see
paragraph 6. supra). Moreover. we UO not see how a
licensee. or the Commission. couid possibly assess. as

required. whetner a sutficient numner of yuaufied wome:
and minorities were appiving for availadle povitions, if :n:
licensee nad no wlea as 0 how many. if any. women an.
miaorities were appiving for such positions.

1. In order 1o complete the referral section accurate:v
a licensee needs 0 know whnether the referrat is 2 minor
ity or a female. If that fact > not known because. ‘o
example. no follow-up was maue on appiicauons recerec
by mail. the referral cannot he reported as a mMiNOruy or
female referral. We are aware of several methods that car
be used to oban informacion apout an applicant’s race
and sex.'*

12, Moreover. with respect t0 “qualified” appticants.
that is, those applicants who are actively considered for a
particular position. licensees are in 3 pomtion (0 onhserve
and record the person’s sex and race or nanonal vngin
when the person is either interviewed or filly out an
application at the station’s personne! office.'” For thuse
applicants interviewed by telephone. the sex of the person
may be evident. Similarity, the sex of an appiicant may ne
asceriained from an audio tape and the sex and race from
a video tape. Thus. there should be nuv additional
recordkeeping burden on licensees: the only difference 15
that the data collected will he reported separately for
munorities and women. not together.~

13. As far as reporting on the new Form 396 is con-
cerned. those few licensees that may have misinterprered
our requirements or that have not been collecting and
mainaining referral data by race and sex hecause of a
belief that their collection and maintenance were unlaw-
ful or not required shouild be abie to reconstruct those
data by checking with their empioyees who interviewed
prospective job candidates. We believe most licensees can
provide this information.*' If a licensee cannot determine
the race and sex of the persons it has interviewed. a
question may be raised whether the licensee had sufficient
information to analyze the etfectiveness of its recruitment
efforts. critical information for renewal purposes.”* On a
case-hy-case basis we will afford those licensees. who do
not report the data as requested. an opporiunity (o re-
construct such dawa. by further checking as noted above.
We will continue this case-ny-case approach for one vear
following the reiease date of this order.

14. Accordingly. [T IS ORDERED. That the "Request
for Clarification and for Suspension of Effective Date”
filed by the National Association of Broadcasters [S DE-
NIED.

FEDERAL COMMUNICATIONS COMMISSION

Donana R. Searcy
Secretary

FOOTNOTES

' In the Report and Order in this proceeding. the Cummission
adopted revisions to its Equal Empioyment Opportunity IEEOY
cules. To focus additional attentivn un licensees EEO efforts.
the Commission repiaced the then existing ln-pont EEQ Pro-
jram Report with 2 new Broaacast Equal Opoortunits Program
Report {FCC Form M) Report und tirder 1n SIM Docher No.
AS-350. 2 FCC Red 67 (1waT),
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" A copy uf the new FCC Form 3¢n 1y arrachied 3y Appendix A,

' Comments in SUppOrt of NAB's petinon were filed by the
Broadcast Financial Management Associatton (BFM) and the
law firms of Halev. Bader & Pous. anda Levantnal. Senter &
Lerman. Opposing comments were filed by 'ne Citizens Com-
munications Center. instutute for Public Representation. which
filed on oehalf of seven public interest urganizations tn3t had
participated in this Rule Making For 1 comprete list of the
commenters. see Appendix B.

* Citing Section 552(a) LN C) of the Administrauve Procedure
Act. BFM claims that the Commission cannot sancuon 3 li-
censee for having failed to compile data on referrals based on
sex and race because licensees could not have known that such
data were needed. The Citizens Communications Center argues
that the new format does not iadd any new requirements and
merety requires more precise reportiag apout an JCuvIty. ne.
cecruiting, wnich has always been 3 critical part of 3 licensee’s
EEQ program.

* Section 73.2080 of the Commission’s Rules.

* Nondiscnminguon Empioyment Pracuces of Broadcast Li-
censees. 2 FCC 2d 430 (19700,

" See. ¢.4.. Pvle Communicauons of Bcaumon:. Inc.. 2 FCC Red
1793, (T08.96 (I7): KDEN B8roadcasuny Co.. 55 RR 2d 1311
(1984): Lerlore Broadcasang Co.. 68 FCC 2d 336 11977); Employ-
ment Policies and Practices, 44 FCC 2d 1149 (197)),

* See. vg.. Caroling Chrisnan Broadcasung. Inc.. } FCC Red
1907, (R10 (1988); Leflore 8rnadcasang Co . supra note 7 at fod.

* Nondiscnmunanon in Emplovment Practices (8rnadcast). i)
FCC 2d 228, 236 (1976).

'0 Keeping track of applicants by race and sex is not new to
members of NAB. In 1980. NAB published 4 8rnedcasiers Guide
10 Desigmung an Effecave EEQ Program. which inciuded instruc-
tions on how licensess should collect and maintain applicant
flow data by race and sex. The book aiso recommends that only
those individuals who actually fill out an application for em-
plovment be treated 3s job applicants. We find it ironic that
NAB shouid now contend that licensees were not collecung this
information and did not know how 0 do w.

't E g.. Richey Aurwaves, inc.. 33 RR 2d M) (19R)),

'* \anonal Capual Chrisnan Broadcasnng. Inc.. } FCC Red
1919, 1920 ( 19R8):

'3 £ 4.. Bainmore Metrnpolitan Brnadcast Sianoms, 9 FCC 2d
1143, 1196 ( 19R2).

'* See atso. Section $53 of the APA, § L.5.C. Sec. 553,

' See EEOC Decision No. 75-5-<mw (Novemper 4. [97d).
Moreover. in Sec. 16074 of the Uniform Guidelines vn Em-
ployee Seiection Procsdures ( 197R), the EEOC states that:

A. Each user should mainiain and have avaiiabie for
inspecuon records or other nformativa which will dis-
ciose the impact which its tests 3nd other seiection proce-
dures have upon empioymen: opportunities of persons by
identifiable race. sex. or ethnic group .-. . 10 determine
compiiance with these guidelines. Where there are large
aumopers of 3pplicants and procedures are sgministered
frequently. such informauion may be retained un a2 ampie
basis. provided that the sampie is appropriate in terms of
applicant population and adequate in wize.

B. . . . The race. sex. and ethnic classifications called for
by this section ire consistent with the Equal Employment
Opportunity Standard Form (i), Empilover Infurmauion
Report EEO-1 series of repurts. The user shouid adopt

safeguards 1o nsure char the recorgs required by :niy
paragrapn are used fOr IPPropridte Jurpoes such 3y ue-
lermining agverse IMpact. or twhere required) for Jdeve:-
optag and monitoring iffirmative action programs. ana
that sucn recorys are not used mproperiy

1 The law firm of Leventnal. Senter & Lerman conteng that
Aumerous states have enacied laws wnich srontbit empioven
from making the :nquiries tnat are mandated dy Form Vo,
recruitment section. As examptes. the iaws of Maine. Michigan.
Ohio and West Virginia are cited. and provisions of the Ohiwo
law are quoted. However. our research has discioweg that each of
the referenced states. by poiicy or rule. ailows for the cotiection
of data by race and sex under certain circumstances. For exam-
pie. the Ohio Civii Rights Commission has agopted 3 poitcy
suideline which states:

... Sec. 2. The Commissivn will not conwder the making
and maintenance of records of the race. relgion or na-
tional origin of appticants for empioyment . . . 0 violate
the purpose of R.C. Sec.dl12UAE) and 411202 1HKD
where such records are: (3) Made in conformance with
instructions from. or the ceguirements of. an agencs . . .
of the . . . federal government in connection with the
administrauon of 3 program which serves 10 promote the
elimination of discriminaton: . . . :

Sec. 3. The Commission will not consider the making and
mainienance of records of the race. religion. or national
origin of applicants for emplovment . . . 1o violare R.C.
SecLI2ZU(EN L) and (2) and 41L202(HKT) where: {3)
Such recordkeeping is part of 3 buna fide sysiemauc
program (0 analyte whether recruitment. -election or
other empioyment procedures hiave an idverse effect
upon the classes protected . . . .

Vol. ). Empioyment Practices Guide. para. 26085, pp. 934344
(1981).

The exceptions to the statutory prohibition for cullecting gata
3bout the race and sex of job 3pplicants are aiso repeated in
Section 4112-5-4 of the ruies of the Ohiw Civil Rights Commus-
won.

The Pre-employment [nquiry (juide ivsued by the \west Vir-
ginia Human Rights Commission ~ates:

“An empiover may keep information that liss the race.
sex and age of an individual it that information s man-
tained in 2 segregated filing wstem and v used only for
legitimaie reporting purposes and.wr v monitor the
progress of an emplovers Affirmame Acuva Program.
and aot for any harmful discriminadtory pracuce. It o
advisable that questions pertaining to Race. Sex ur Aye
appear on 2 separate sheer of the 3pplication form: ur un
3 detachabie section of the form.”

See also. Sections ).00B. ).iwB.and J.1(B of the emoiovment
regulations of the Maine Human Rights Commssion: i1nd the
Pre-Employment Inquiry Guide ivsueu by the Vicnigan Desar:-
ment of Civil Rights and Section 1724 of the reguidtions ot tne
Michigan Civil Rights Commission.




003228
286276

FCC 8944 Federal Communications Commission

" We 3iso note thit no lLicensee nas ever reporied tnar s @
:uilection of applicant data was sancuoned hy tne EEOC or tne

:opropriste state human reiations agencv. However. if any
state’s law or policy does Bar collection of the datd we nave
Jirected licensees to obwin for their 3ffirmative acuon pro-
Jrams. we will take that into account 1n eviiuaung the L-
censee’s vverall efforts.

" See supra note 16's reference 10 the Pre-Empioyment
Inquiry Guide issued by the West Virginia Human Rights Com-
mission.

'Y The licensee has full discretion to determine which ap-
plicants are acuvely considered and therefore wnicn appiicants
are deemned to be “quaiified.”

*® Referrals who are female minorities may and should be
sounted s both a female and 3 minority.

‘! Nearly W% of the first group 10 use the new Form 3un
reported referral data in the manner requested.

*: When 2 licensee iy unable t0 provide any referral dau and
the station’s renewal application EEO program suggests that
there were insufficient EEQ efforts. we delegate 1o the Chief.
Mass Media Buresu. the guthority to impose 3 reporting con-
dition for one vear to monitor the licensee’s impiementation of
an appropriate system of record keeping To effect this change
in authority, we will amend Section 02X} of our rules. See
Appendix C.
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ARNOLD & PORTER

1200 NEW HAMPSHIRE AVENUE. N. w.

AVENUE TOWER WASHINGTON. D. C. 20036 1700 LINCOLN STREET
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. . (303) 863-:000
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REED MILLER

TELEX: 89-2733

OIRECT LINE: (202) 8r2-6826

June 21, 1989

Mr. Dennis Stortz
Acting General Manager
Station KFUO

801 DeMun Avenue

St. Louis, MO 63105

Dear Dennis:

We have written you in the past concerning the
FCC's stricter enforcement of equal employment
opportunity (EEO) requirements. Through the months, we
have seen increasing numbers of cases in which the
Commission has imposed penalties and/or granted
conditional license renewals on EEO grounds, even in
situations where no petitions to deny had been filed.
Accordingly, we thought it might be useful to again
summarize the key aspects of the Commission's policy in
this area.

First, keep in mind that "good numbers™ are no
longer sufficient. 1In the past, licensees who employed
minorities and women at a rate of at least half of their

- availability in the relevant labor market rightly

considered themselves immune from further FCC inquiry.
Now, however, licensees must be prepared to demonstrate
that they consistently employ their best efforts to
recruit, hire, train and promote minorities and females,
even in cases where their employment numbers appear to
be satisfactory.

S8econd, in order to demonstrate such best
sfforts, licensees should utilize both female and
minority recruitment sources for each job opening at the
station. This appears to be generally true even in
situations where the station might otherwise choose to
promote from within, unless the internal applicant pool
includes reasconable numbers of female and minority
applicants. Moreover, if the recruitment socurces used
by the station fail to turn up minority or female
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applicants, the licensee must make efforts to determine
why this is so, and attempt to develop more effective
minority and female recruitment alternatives. The
licensee's contacts with minority and female recruiters
must be meaningful and genuine.

Third, licensees must maintain detailed records
in order to demonstrate that they have recruited
ninority and female applicants. As such, licensees must
develop a system for tracking the race and sex of all
applicants, consistent with state or local anti-
discrimination regquirements, and for documenting the
source of such applicants (i.e., from a minority
recruitment source, off the street, etc.). The failure
to maintain such documentation could result in a
licensee's inability to demonstrate to the Commission
that it has, in fact, made sincere EEO efforts.

The attached FCC news release describes a recent
representative case in which the FCC imposed penalties
for non-compliance with EEO requirements. The license
renewals for two Maryland radio stations were granted
for less than the full term, periodic reporting
requirements were imposed, and a penalty of $15,000 was
assessed, even though no petitions to deny or informal
objections had been filed against the station renewals.
The Commission emphasized that the stations had failed
to make serious ongoing efforts to recruit minorities -
for job openings.

Please let us know if you have any questions
about the FCC's EEO requirements.

Very truly yours,

o

Reed Miller

Enclosure



. Fc News modia Information 203 / 632-80
4 M2 / 832-0002
; PEDERAL COMMUNICATIONS COMMISSION 3007

T 296745

This & a0 UneihCll SARSuUNCement of Commuaen action Roigsse of the full 18t of § Commueon orger
COnSlIUNS oThEI SCHOR Se9 MOC) v rer.mlas«occnm

PruemeRRRR——— = - R R R e
Report No. MM=396 } MASS MEDIA ACTION May 26, 1989

PFCC CONDITIONALLY RENEWS THE LICENSES OF WSBY/WQHQ-FXM, SALISBURY AND
OCEAN CITY, MD; NAL ISSUED; ASSICNMENT OF LICENSES CRANTED

The Commission has coanditionally reneved the licenses of WSBY/WQHQ-FX,
at Salisbury and Ocean City, MD. Although no petitions to deny or inform-
al ob jections vere filed against the station renevals, the Commission, sfRer
reviev of the stations' EEO programs and performance, concluded that the
renevals should be granted for less than s full-term and sub ject to periodic
reporting conditions. Further because of the stations' repested failures to
comply vith the FCC's EEO provisions, the Commission also determined that
the licensee's performance varranted a Notice of Apparent Liability of
forfeiture in the amount of $15,000. Addicionally, che Commission granted
applications to sssign the licenses of the stations from Woolfson Broasdcast-
ing Corporation of Sslisbury/Ocean City, Inc. to HVS Partaners.

Commission rules require that broadcast licensees refrain from employ-
ment discrimination and establish and msintain an affirmative action progras
reflecting positive and continuing efforts to recruit, employ and promote
qualified vomen and ainoritises.

The Commission found that although the labor force of Wicomico County
is 19.1 percent Black, reviev of the licensee's employment reports revealed
an absence of Blacks on the scations' overall full-time staff. License term
reports also revesled that the tvo blacks on the full-time staff in 1986
departed and the stations employed no Blacks on its staff of 27 full-time
employees in 1987. In response to an inquiry seat by PCC staff concerning
the stations' EEO efforts, Woolfson indicated that during a two year period,
the stations had 33 full-time hiring opportunities and used minority re-
cruitment sources for 14 of the 33 positions. The coutacts resulted in oanly
tvo minoricty referrals and no ainority hires. Information received in
response to & second inquiry by FCC staff concerning compliance indicated
that the licensee did not focus attention ou the stations' implementation of
the EEO program until the final year of the license term. Specifically,
throughout the license term, it neither regularly sought minority and
female applicants nor engaged in ongoing self-assessment to evaluate the
effectiveness of its BE0 program. Consequently, the licensee repeatedly
failed to comply vith the affirmative action provisions set forth in the
Commission's rules.

With respect to the assignment of license, the Commission found it to
be in the public interest to grant Woolfson's request to assign the licenses
to HVS Partners. The Commission emphasized that although the forfeiture
would be imposed on Woolfson Broadcasting, HVS Partners vould be obligated
to comply vith the reporting conditions.

(over).
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Action by the Commission May 23, 1989, by Direction Letter (FCC 89-
165). Commissioners Patrick (Chairman), Quello and Dennis.
-rCC~-

Nevs Media contact: Patricia A. Chev gt (202) 632-5050. Mass Media
Buresu contacts: Pamera Hairston at (202) 632-7069.
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EEO Justification

RECORDS ACCURATE
In the petition to deny application for Renewal of License for

) 725-3030

KFUO-AM/FM, the facts recorded in Table 1, relative to the minor-

ity employment at KFUO, have been examined for the years of
1983-1989 from the station's records, and compare accurately
with those submitted by Herbert Henderson and David Honig, In-
terim General Counsel for the NAACP and Counsel for Petioners

respectively.

NEW MANAGERS

The managers of both KFUO-AM and FM are new in their positions
since October, 1989. There is no possible way that they could
have known the problem of non-compliance other than a study

of the present and past records, or to have been appraised of
the same by either the staff or the Federal Communications Com-
mission. The information came to both of the new general man-
agers by way of the petition to deny application. It is the
firm resolve of both station managers to bring both KFUO-AM
and FM in compliance with the EEO program that KFUO has in its

affirmative action plan.

HISTORY OF KFUO

Both KFUO-AM and FM were taken under the guiding arm of The
Lutheran Church -- Missouri Synod at its delegate convention
of 1986. That put the station, its philosophy of management,
its objectives, its hiring practices, its programming and its
theological outreach beneath the constitution and by-laws of
The Lutheran Church -- Missouri Synod. The Lutheran Church --
Missouri Synod establishes the policy for hiring and job de-
scription for each position available at the station. The sta-
tion management have some latitude in hiring, as long as its
hiring practice coincides with the doctrine and practice of
The Lutheran Church =-- Missouri Synod.

FOCUS OF BOTH STATIONS

Since the AM became reality in 1924 and the FM in 1948, the
focus in broadcasting either music or talk have been related
to the theology and practice of The Lutheran Church -- Missouri
Synod. The Ministry outreach has been of primary concern to
the station management and the Synod Board of Directors. The
primary focus of attention has not changed since 1924, but it

Radio Ministry of The Lutheran Church—Missouri Synod
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is now shared with great concern for support of both §tations.
In these changing economic times, how can tpe_unchanglng mes-
sage continue to be delivered in a most efficient way, is the

question under greatest scrutiny.

SUPPORT OF MINISTRY OF KFUO-AM/FM

For many of the years since 1924, KFUO has been supported sub-
stantially by wills and bequest dollars left to the stationms.
When those bequest dollars began to lessen (that has been the
reality since 1985) the hottest focus of concern, other than
doctrinal content of word and music...has been placed on the
accumulation of dollar support to keep both stations in broad-
cast ministry. Since that moment in the history of KFUO, fund-

ing of ministry has been critical.

CHANGE OF MANAGEMENT

Change of management occurred at both KFUO-AM and FM 7 times
during the years of to . That made it difficult to
have continuity in ministry on both stations, to say nothing
little about the concerns for Equal Opportunity Employment,
especially since The Lutheran Church -- Missouri Synod con-
trolled the personnel positioning of all incoming employees.
Concern for compliance to EEO just slipped by the way...inad-
vertantly...while ministry and survival support became the pri-
mary concerns.

'HIRING PRACTICES

KFUO-AM and FM is located on the Campus of Concordia Lutheran
Seminary, the 4th largest seminary in the country. Students
from across American and across the world come to the Concor-
dia campus to be trained in doing ministry both in this country
and abroad. Since the cost to attend seminary and support ones-
self during those 4 years can create indebtedness that ranges

to over $20,000, KFUO seeks to hire as many seinary spouses

or seminary students as the stations can afford. No one is
excluded from that solicitation practice. Presently there are
10 females in the 26 full-time employee positions.

Radio Ministry of The Lutheran Church—Missouri Synod
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MINORITY HIRING PRACTICES

REALITY

There are at the submission of this information 3 blacks on

a staff of 26 full-time employees. That places KFUO-AM/FM

at 75% of minority employee needs. Our plan is to care-
fully monitor that percentage, and before the conclusion of
1990, hire an additional minority person on staff. Since
most of the positions substantiate the need for the hired
person to be a member of The Lutheran Church -- Missouri
Synod, (the % of blacks in the LC--MS is $, the St. Louis
area %, and on the Seminary Campus is $) almost all of
those hired at KFUO have that theclogical bias. As KFUO
searches for qualified people to fill the many positions that
it will need to £fill in the future, there will be no color
barriers that block those positions, providing that they have
the theological background to carry the responsibility. We

will certainly seek those minorities who have that theological

bias.

(314) 725-3030

Radio Ministry of The Lutheran Church—Missouri Synod
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