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InSlrUC;lIUns j!) a deren-e (ll a ,11-\:rllnlnalllln .:a-e '" nl'
alta\:lu the h.;en~e for \ll\tall"n! anl.1 ma'ntalnl~' :ne
data.

~ ,,-\8 alsv a-ks thaI loI.e dc:fi ne rne ler:n .. referral"
:hal lil:en~ees k.now who [0 Indulle In tne Sel.:llon [II .."
report. "AS dalm) lhat. hlsIMII;all~. lll,;en-Cb Cllunleu
reierrals persun) v.no _unmmcl.1 re~umes rel:el\ec.t a3
resull of help ""anled ad\ertl)cmenl\ or lnose "",no mal
releohone InlolUlrres ahoul p03~lblt Jon (ll)Cl''IInp. Tu IIOta,
Information aboul such a per,on .. Iace ,)( _e:t. a In;en)c
would ha..e 10 _end a liala reuue31 torm anu ha\-e
returned..-\lternau\el)/. a licensee 1:1'1,1141 Cllunl Onl)/ lho~

who I'tUilly came 10 lhe ,(aIlOn or tnose ""'no Ioloer,
Inlervleweu.

S. DlSCUSS10S. Our broadcbl EEO rtJles reuuue tha
"roadc:asl licensees refrain rrom tmplo~menl dl'OCrtmlroa
lion and titabh~h and maintain an affirmatl\e aCCIor
pro".m for QUllifieu minorities anI! ..omen. S Thai baSIC
oblipuons have exLSled 'Inc~ ! cnll." In explalnlnt trte
~ope of a lice~e's affirmallve al.:t10n lluues. we na\c
repeatedly emphlSlZed lhe i'!'portance of recrumnr ~uall'

fied mInorities and ....omen. Reerullment effons became
more important .... nen. in Jun. 1087. the CommISSion
adopteet an effons-orlente&J EEO pro"am..The Commls
~ion believed lhat the pranclpal elemenE 4H a JUOd EEO
pr0P'lm was the effort u.nuertak.n tu anract ~ualifieli

minority and female apphc:anu .... henever vacanC:lcs oc
l.:urred. rather thin relyin, on a )lation'" slatislIeal profile.
Also. our rules have always .;Ires.liect thaI perl~ic self
ISMlIIment is a necessary part of I functionlna affirmative
action prop-am.· In euenc:e. self-b..eument Inlrohes li
censee ~iew of itS. entire penonnel process. l.t .• froln
recruitment EO termination. 10 ensure lhal minoruies anli
women are afrordec1 equal opportunilies in emplol'ment.

6. In lQ16. we adopced a mudel EEO pro"am 10 assiSt
licensees' compliance with our EEO rules Sectlun IV of
lhar pro".m. entitled re.:ruument. asked for a reportIng
of recruitment procedures for mlnorilles and "",)men In
order to ensure nondillCrimlnlllun..Sectlun IV asked Ii
l:enste5 10 list .ltie num"'r of reierrals re..:el..-eu from
minority and women's orpnlZlliuns. emplo~ment ser
VICes. educ:acional insUluuons ""'Ittl SIlnlticant mlnom~

and female enrollments. and au..-erusemenls In printed
media which have sl,nificanl Clrculallun amonl minor
ilies and women. The ratlunale tor l,;olleclln, anI! report
In& referral l!atl ....as 10 uetermlne tne -uc\:~ of lne
licensee's efforts 10 increase lne pool or mlnnru~ and
Femal. applicantS.' Also. the 1016 ErO prncram torm
uked licensees whether an anal~~ls of theIr recruitment
rechnlques. job applications. any new hIres 3ugcsled that
a sufficient number of 4ualified minOrities anI! ..omen
lIIere applyinl for avallanle po..llluns. fhu). In uroer ,0
an.~wer thIS ~uation. e"len u rar hack as •q-f). III:ensees
would ha"e had ro 'ollecr dala .1nuUl lhe race anu ~u ot
mlnomy and female referrals. I.,

7 We also note tnat. wtlen 4ue-.lI11n~ ha\e artsen aboul
a li..:ensee·s recruitment efforb. the ClJmm.-".on nu ibkcu
for and r~ei\'ed informatllln a"'Clut applu;ant t10111 .1 Spe
l:ificaUv. we have uked li\:en~ tor a 11)1 of lhll'" h,recJ
as well as those who apphecJ tur eal:h Jon rilled JUring a
plrtlCular perlod or lime. i\l~nllr~/ln, C;l\:n aupllCant ,,~

referral source. ~x. anu ra&;e or nilllonal Orl~,n When
applicant tluw dala were nOI kept n\ a II\:en'iee or 110 nen a
lI..:ensee could nOI Iletermane wnether :t) dfl,rl) re-uueu
In .anv mlnOrltv iJr remale rel'crral'i. "'e "e~1l tne :Irnuam
Jeficienl.:; ~oreover. wnen loI.e na\c rllun ... (~forts l~ "c

Itelased: February %1. 1'"Adopted: February I. 1,.9;

Amendment of Part ij of lhe
CommlSSlon's Rules Concernln,
E"ual Employment Opportunity
In lhe Broadcast Radio and
TeleVIsion Services

By lhe Commission:

1. The Commission tw before il a "Re\4Ubt For Clari
fication And For Suspension Of Elfe.:t1~e Oat." filed
Jun. 8. 1988 by the ~Itional ~iltion of Broadculen
(:'lAB). :"'CAB asks that we clarify the proceuures broad
casters are to follow in eompilin, dall for Ind ,ompletin,
Section III of rftc new FCC Form JQ6. I Th. new F~rm

3%. like ies predeceaor. seeks information coneernin, a
bro8dcasl stltion's EEO effortS and is fileet wilh I auon's
licease renewal applicauon.: NAB allO asks lnat we sus
pend or mDUily our use of Section m for at lew one year
to allow broadcasters tim. to com. into complianc. with
itS requirem.nes. J

Z. :"'CAB nOles tnat Section III of lh. furm released for
I.1SI with applications for license renewal that were due 10

i?e filed on or aner June L 19U. l.1iffers from 1ft. venlon
lhat appared witft the RIpon M4 O,"r. !l ISIIrtS tRat
lhe new version asKs licensees to report separat.ly It'l.
number of minority and wom.n r.ferrals. while In. ver
sion released with the Repon oUId 0'111,. IS .....1I as U,e
former FCC Form JQ6. mereIv asked for lh. number of
referrais. NAB ates tnat it does nOlo in prinCiple. oppose
the col1ection of separate referra1 I.1IlI for mlnormes and
women. However. it dOe object to the manner In wnleh
thiS requirement ... introduced and lhe lack of .a phase
in period to pennil licensees 10 come InlU \:ompilance
IIIIth the new manner of reportln, referral lUll.' "'AB
also Slates lnat it is unciear how we expect the U&ta 10 be
collected and lhe type of data we expect to receive.

3. :"lAB contendS tnat the new method of reporunc
referral dati wtll cause connuion for hro8d~len It
Claims lh,l 10 comply With nonui~rtmlnatlon la~.

broldCl5ten have l)een re,uilrly .adVised hy lhelr auor
neys not to r",ual or maintain Information on emplo~

ment applications reprdin, lhe race or sex Ilf apphcanes.
:"lAB assercs tnat lIIe are now manC1ltlnc lhat broa&Jc:asten
report suCh dati wuhout explainins how we expecl lhose
data to l)e collected wunout vlOlatlne tederal ur -rale
antldlSCrtmll\auon laws. To raolve tl\15 dilemma. lIre
quesu that. at the lUSt. we aesc;r1be lhe prcx;edur~ lI
censees ~nould use 0;() lhal licensees may \:ue our
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,:eti~len:. :Ile reporting condLllons ImDu"cl.I ha\e u"ual1y
re\.lulrl:L1 li\:ensees 10 submit Lnrormallon aboul lhe ra\:e.
.u anLl reterral source of applicants.: j

... Therefore. we disatree with ~AS Itl'll the new man'
ne~ 0f reponln. referrai intormaliun ~onSUlUles a ~Ignlii·
.:anl l1epanure from pasl pracuce. We also I.Ilsagree Ihal
the reDomng ~hanp from unulfferenuateu uala 10 diti
ior onl'" mlnorilv ancJ female referrals means Ihal ... e
cannOI ~nclion a'licensee for falling to have lne Informa·
tlon. We recognIZe Ihat. absent nOllce. Section 55:Ialll)
of lhe Auminlsrrari~e ProceUure Act ,APA I re4ulres lnat
each amendment of the "lJesc:rlprion uf forms a~ailable."

"insrructions." and "substantive rules of aeneral .pplica·
I)ilitv" be pUblished in the Federal ReJister t)efore any
persOn may be advene!y affecte&.1 by a mauer. WhICI~
)nould have been pUblished bur WllS nor published.
tiowever. Ihe daca we are asking licensea 10 repon
)hould Mve been kepI by licensees at leul slnc:e I Q76 ro
fulfill their reponin. Obliplions as ro recruitment as well
as their self-assessment Obliplions. HavinC licenllea re
pon the source and number IJf minoriry and female
referrals does nor consrilure a new requiremenr. The re
ponsnl of these \Sata merety allows lIS ro more ac:curalety
assess a Iicensee's EEO effom and verIfy that the means
for setf·assessment aetuaU~' exist as retlecled in Ihe EEO
reportet.1 \Sara.

9. We abo dispul' the sugtStion th.r collectinc in
form.lion aboUt rhe race and liU of applicanlS willliUbjec:t
licensees ro liability lInder rhe ciyil rilhlS laws. The Eqllli
Employmeftl O"ponunity Cummiuion has lonl recoc
niJed that informacion .. co .n ."p4icant's race and sex
c:aft be cOllectecrpunUiftI co 1ft affirmali" ~Ion plan. IS.

F1.&nher. alUloup some SlIleI apIMIl' to prohibit the col
lection of inlormalion aboul .n applicant's race or na
tion.l oripn. our raarctl indie:atel rhal those same litala
recopt&Z& lhal s\leh information may be lawfully cotlected
If tne collection is pursuant 10 th. requiremenlS of a
federal apney or in funh.rance of a proFam to analyze
wnether recruitment or selection proc:ed1.&res ha"'e an
adverse impact lIpon protected .:1assa. II' The ~ara collec'
tlon we have rnandlled is for the pllrpoSl uf aUowlnl
licensees to anatyze whetMr rhe&r recnurmenr effons arc
resulrinc In applicanr pools which Include qllllified ml
nomy and female applic:ancs. This purpose Wb anicut.ted

- \n 1976 and has remained unchanpd. We. therefore.
conclUde Ihat th. model EEO prosram·s reqUired method
of reponinc \Sara will nOl SUbject licensees to liability
under Stale or federal Ifttidiscrimination la..,. I'

10. Whtl respel 10 Inc rerm -referral." we noce that it
appean in Section [U of che new Furm 396. which
references recruiuncat effora made to attract 4ualified
minority and femaac applicanlS. Similarly. Secuun IV of
Ihe former Form 396 .110 referenced recrullmenl IJf
qualified minoriry and female applicants. :"lAS lOlares Ihal
licensees ha.. included as referrals all whO submit
resumes or make telephone inquiries ahout Job openlnp.
Thus. no distinction would be made on the reponlnc
form between women. males or mlnurmeli. As \0 Ih,s
pOinr. :"lAS seems ro sugal thaI this Iype of non-specltic
reponlnl wa all lhal was required "y a licensee for EEO
compliance purposes in rhe pUI. However...uch an Inter.
pretauon is ol)",iously conrrary 10 the srated intenr. put
and present. of our EEO rules. I.e .. \0 ascen.ln lne sleps
[alten "y ticel\.-.s to recruir women anu mlnnrllllS u~~

paragraph 6. S"ll'41. Moreover. we 1.10 nor o;ee how a
licensee. or lhe CommtSSlon. l;oulu pu!L".bly <b~~. as

2

rcuulred. ""nelner a ,urfit.:lenl numner or" wuallfiell ~u~e
anj mlnorUI~ "'ere appl~'lng for a\allalue pU"ilIon~. Ii : ~

lI\:en~ nail no 1~lea as 10 ho... many. If an~. wumen ar,
minorltle:. "'ere applY1nl for su~n po~ulon:..

1l. In oruer 10 I:omplele Ine referral ,cc.:tlon a\:c.:urate:'
a lic.:ensee needs 10 know ""netner [ne rererral IS a mlnur
It\ or a female. If Il'Iat tact I:. nut known because. ~;)

enmple. no rollo... ·up was maLle on apph\:atlUn). re~el\e
b~ mail. lhe reterr:11 ..:annOI ~e reourred as a mlnortl: "
female rererral. We are aware lit se\eral metnueJs Inat ':3i

be used to ,)"taln information aooul an applic:ant", ra..:«
anl! sex.'·

I:. ~oreover ....·ith respect to "~ualifiel!" applicantS
that is. rhose applic:ants who are a\:uvely con~lderelJ for a
panicul.r iJO'iuon. licensees are In a ~Iuon to o"~er\'e

anc.l record the person's ...x anc.l race or national onlt"
wl'len the penon is either inteC"lewed or fill) out an
applic:atiun at the sl.tion·s penon"el offic:e.'" For those
applicantS inrerviewed b~ relephune. rhe sex of the pe"""n
may be e..,iuent. Similarty. rhe ~x of an apphcanl ma~ "'e
lSl;.nained from an audio tape and the sex and race from
a viueo tape. Thus. there )hOulc.l be nu additional
recorc1keepinc "urden on licensees: the only difference IS

rhar rhe uara c:ollccted will he re~ned sepl1rarel~ tor
minorities and women. nut toprner.

13. As far as reponinc un the ne" Furm JQ6 is con
cerned. thOle few licensees that may hl~e misinterpreted
our requirem.ncs or that have nUt been collectinl and
mainaaininl referral uau by race Ind sex hecaWil of a
belief ltw th.ir collection anc1 ml,nlenanc:e were 1.&nlaw
ful or noc l"Iquind shOuld be .ble ro reconsmact tnose
dial by checkin, whh their employees whO intef"ie'Wed
pfQSpecti~ job candWales. w. belie"e m~r licensees can
pro.id. this information.;1 [f. licensee cannot uetermlne
1M race and sell: of the penons it ha inteC"iewed. a
quation may be railed whether the licensee h.d sufficient
informalion ro analne lhe effec:ti..,enes~ of its recruirment
effom. criticaJ informanon for renewal purpo5e5.~; On a
c:-.-tty-c:ase buis we will afford those lic.:.nsees....·no dO
not repon Ihe dlla as requested. an opportu nuy to re
consrruCt sucn dill. by further checlun, as nored abo"'e.
We will conrinue this case-ny-e:ase appro,ch for one year
followinCthe release \Sale of thili oruer.

I~. ~COrdincJy. IT [$ ORDERED. That the "Requesr
lor Clarification and for SlISpenslun of Effective Dale"
filed ~y the Narion.l M'iOc:laliun of Broaucllaren IS DE·
N[ED.

FE.DERAL COMMUN[CAnONS COM~ISSIO:'l

Donna R. Searcy
Secretary

FOO'TSOTES
I In tft' R~porr tllld Onk, in Ini~ ~"1CHdin~ Ii'll C"mmrnll)ft

~D,"ed revisiolU 10 ilS Equ.at Em "loymen I ODporl un"" IEEO I
ruin. To focus ~dilionaJ ~uenllun lin i1cen..eeos EEO ,ffDrts.
Ihl Commiuion replaced llle Il'Ien flll~lIn~ 10'pol"1 EEO Pro.
,r:am Repon \IiIilll ~ ft._ 8roaclC:~1 EQual ()DllurIU"II\ POntr:m
R,porl IFCC Furm .'I,lftl. RttfH]" lind tJr-rtr' I n \I \' OUCll.lt -'0.
14.s••'~. 2 FCC Red Jllft1 IIIIMi).
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• ~ ~OP:-' oi :hl I'll" FCC Form .11;/'1 " ,'W.lC:lIC ~, ~ooenCllll A.

, CvmmlnlS in iuppon of 'AS', petillon ...r~ tlild b~ the
Brnacc:S1 Fil'l.lnci3! M.lnacemlnl ~!iOCI3t1on I BF\l1 Jnd ehe
~.l"" firms oi Hairy. BaGer ~ Pom. Jnd u\.lntnal. S,nter .i:
Lt~m.ln. Opposlnl commentS "'e~ filed oy 'ne CiCluns Cl.lm·
munlC:.lUUns Cenler. (nslllule fur Public Reprncnt.lllun..... nlch
tilee1 on oenalf of Mven public inltresl urpniulions en.1t hold
P:lnsCtpated in this Rule "lalun,- For :I cumplete li,t oi the
commenlen. >ee ~ppenchll B.

, Citinl Section 5$21.1111 IIC) uf ehe. Acmln"t~t1\'e Prnceuure
~Ct. BF~1 Cl.llmS Ihat the Cummlsslon ';.11'1 nUl ..ancuon .1 h·
cen,. for h.lvinl failed to c:ompile e1.1ta on rrfer~ls baMd on
Mll .lnd rXI because Iic:ensns cuuld not h.l\·e known tllOSt \ucll
d.1t.1 ....re needed. Thl Cilizens Communlc:osllons Cenlfr .1r;ues
th.lt the nlW formal don nOI ~d any ne'" requlrlmlnts .1nd
merelV reqllim more preeiM rt~rtlnl J"Out .1n ~cuvuy. I.t:.
recnurinl- wnich has alwaY' tllen .1 .:ruu:.l1 f'an ut .1 llcen,. s
EEO pf'Olralll.

! Section iJ.lOllO of tb. Commiulon', Rylh.
• S"lIduerurrUlClJOII EIJIIHnJl"l'''' Pntttm!) ,}f B,.otlGCtUt LI'

wu,'s. 2J FCC ~ .4~ IIQ"TOl.

- SII. '-t.. p.vl6 CnlUUUUetlllDlIJ of Betl_O"'. I"c•• ~ FCC Rd
,-03. 1'70~.Q& IlW7): /CD£.\" B,."."ctUlUic ro .. ~~ RR 2d IJII
11"8041: L,flD'" B,.".tktUllltf CD" 6~ FCC ~ ~~ 11~0): EIff,,",!,·
",rill POUCIIS tIII4 P,,"*'I. ~ FCC ~ 1I1o&U 11~'7~I.

• Sr,. ,.,.. CIII04iM CItIiniM 'mcdCasllll". IlIc.• J FCC Rcd
IUlI7. !lua (1_): L,/ItHr am.dCaGII/f roo \upn nOI. ':' at ~}.

~""l)lIdiIc1lllUlt.ao- ... £""".""'''11 P~ClIl'rJ l'mctklUll. till
FCC ~ l26. l36 ( 1916).

10 "-"Ill lnels, of apptiaall by race and 'III. is ltot n.w to
ntemllen of SAl. III I._ SAl published ... ',.".tkuun C;,.,..
co D'JIf'UIII.1I £Jfwmw ££0 horN•. which incilldad inllrue
liolU on now lice.... tftould collecl ~ncl maintain ospphc:uu
nuw Gata by rue ;sad sea. The book also recommenGs IIlAt only
those individll3ll who actually fiU OUI osn .1pphQtion (or em·
ployment be treosled as job AppliQnu. "e tind il ironic thAt
~AS thould now conl.nd t=t licensees ...err nOI collecunl Ihis
informalion .1Jld did not anow 1I0w to do ""'.

'I E.,•• Ricu'l A~WJ. lilt•• '3 lR ~ J~) 11-'31.

1= 'tllIDlW Capuat C"NiatM Bf'OUclUllII/l. IlIc.. J FCC Red
1~lq. 1920 (1_):

I J E.(.• B.uu..o,., ''',,,,,potiMII BmcdctUl j(,utJlIJ. ,"IQ FCC 2d
11M3. 11% 11"'2).

" 5.'8&10. Sectioft "3 of Ihe A'A. ~ I:.S.(. Sec. '$J.
I' s., EEOC DcisioD No. ':"·5..... INcw.mlWr I~. I~JI.

~oreover. in Sec. UJCJ7.J of 1M Lnii»rm Guidelines un Em
ployee Selecuon Procedure II9':'Al, tM EEOC Sl.1les IIlOSt:

A. E.1c1\ ~ser SUuId ma.iIUaiD and llosve ~~all~ble (or
ins~uoft l'ICOI'dt or OIlier Informostiun which will dis
CIOM 1M impiCt whie" ill Iftll au oet'er 'IIIllCuon proce'
cium Ila". upon .mptoyment opponunui" of ptr1CJftS ~
id.ntifiable race. :II" or ethnic IrouP .' . to determlfte
c:omphatlCt wlll\ tl\ese 11l.liftft. Where Ihere ~re losrp
numbe" oi .1pplicAnrs and procedures are .1Gmifti!il.rtd
frrquently.•uch Inform.1I0ft mal' be rrlOSln" un ~ ..ampl.
bulS. provided Illat th. \Ampl. it o1ppn)prlollt ,1'1 l.rms uf
olpplicant popul.luon .1Jld o1Gequal' in "ze.

B. Thl rXI. 'II•• .1nd .tllnic c:l.usilic.1l1on\ C:.llltd fur
by el\i, 'ilellOft .Jre cOnsisl.nl with Ille Equal Eml'luymenl
OpponunllY Slanaarel Form IIU. EmplQ\er Iniorm~lIun

Report EEO·I lines of repons. Th. ~Wr ~lIuulU JUUpl

l

-.lfl;u.::lrcs 'u ,nsure ~:I.1t th, rec:oras rrqulrla b\ ::1:,
p:u:l'lr:lpn Jrl ulila for apprl)prt~IC ilur~ ~uc:n ~ oJt

:trmlnlnl :lClvene Imp:lCt. or t Vo/Ilrrr req~lr.C I iur .l1\Ct
oOln~ .::Inc monuorln¥ .::Iffirm.1t1\• .lC:1I0l'l prulllr:lms. J~~

thai ,ucn rte:orl15 :Ire not usee1 ,mprooert\

t" The 13\1( iirm of Lt...rntn31. Stntfr ~ Ltrm.2n contene: ::-:::
nllm.rous ,I.lIt'S h:lve cnXtt'd 1:l""5 ""nlc:n ;,ronlbit rmOlV~r~

from m.1kinl In. ,nOUlnn [1\.::11 Jre m:lnl1~ltc1 ~ Fllrm .;\olI'l,

recrunm.nl sectlon. A, 'll.lmClL~. lne 1.1"" vi \IAine..\lichlpn.
Ohio .::Ind Wesl Virlinl3 ~re c:ueu. .lnd Dro\ isiuns vf Ill. Ohlu
I.lW .Jr, qllUled. How.v,r. our rnt~rcn h.1S ci"j~ eh.1t .xh of
[h. referenceG slaces. by polic~ or rul•. .::Illo_~ fur Ihl cuHeeuon
uf d.lta b'l nel ana _ll Ilnd.r c:e~ln c:ir"llmst.1I\Cft. Fur eum
pl•. Ih. 'Ohio Civil Rilhl5 ,,,mmlnlon h.lS :!Coplla :l j:IOlicy
;;llic,linr wnicn states:

... Sec. ~. Th. Commi~i"n .. ,II nOI c:"n"a.r the m~kinl

.1U ~lnt.nOSAC' of reeoras oi Ille r.1et. rehpon or n~

tioul orllin o( ospplicmts ior .mplol'm.nl ... :0 .IOl.1t.
the PllfPOSC 0; R.C. see.~ll~.IJ~IEI .1ftCl ~11~.U~ (HH-)
-here such recorGs air. 1.1) \lade in cunformAnce wlIll
inslrllcliotls (rom. or til. rrqulremenlS 0;. an ospnc:y . . .
or Ihe . . . (edInl ¥Uvemment1n ,0nnlCuon Wilh the
~minislrosuon o( os l'''OInm _hiell :IIntl' 10 promole Ille
eliminauon \)( discrimin~uon: . . . .

Sec. J. TIl. Commillioa w,1I not cun,,'" the makinW :and
rnainteunce of recotdJ 0; the nee. rrli~lgft. or uc&ou1
oripn of altpliADa for .mplol'meru ... 10 ",ioloste A..C.
Sec.~1l~t)2IE)( It aacl 12) ~nd .41\~.ll~,H)(~1 .n.re: l.l)
Sue" reconuepinl ~ pan I)f .::I bQna fide t~st.mauc:

pI'OInm 10 ~~ _1I.Uter recnlllmeni. .electiun or
OIMr .mployment proc:edum have an .1G'I.rw .ffect
upon the clales prolected ....

Vol. J. Employment Pnetices UUIC•. p.1r~. 2b.,,~~. PI'. ~~~J....u

(IIM1).

TIl. exceptiOi'll 10 the SIOStuCo~ prohibition for col\lCtln, IlAta
.lbout til. rxe .1JU1 :IIX o( job .1ppliCOSnl\ :lrl .1150 repealeG In
Secnon ~ 11.2-5..110& of the rules "r the Onlo Ci,il Ri¥hts Commit
'10ft.

Th. Pr.o«mploym.nl Inquiry (iuial '"uN b~ til. '''1St Vir
jlnros Hu~n Rilh15 ClJmmlS!ilon 'lOSIn:

·~n ,mploy.r mal' aft" Informosllon Ih~1 li'IS Ihe rXf.
... .1nd .1" of .1ft inai1ilaual Ii 11\.11 InformOSllon 15 main
t~l,," in .1 "Irepled filin, '~\lem .lna " uSICS "ftlv fur
tquimat. reponinl purltOM' .lna:ur :u monllor 1111
propwu of An .mpIOl'.f·, Aifirmall\. ACIIOft PrnlrAm.
.1nG /tOt for ~ny hosrmful di'lCrlmin.lIO~ prACtlCI. It 0'
~viule Ihal queslions pert.1lnln¥ 10 Rx•. sell I.lr A;:.
o1ppar on :a se~te sh..1 of Ihe ~Pp'iC:.lllon form: I.lr vn
01 ~.t.1C~I. SlCllon of Ill. form."

Srr GlJo. seetion, J.lJetS. J.lI'IS.~nd J.ltS I)f Ine cmolo\m.nt
rqulAuonl of lh. ~osin. Human Ri\lhh CllmmlsSlon: lna lhl
Pre-Employment InqUiry Gui~. 1~"uN "~ ell' \llcnlpn Del'osr:·
m.nl oi Ci\il Riprs .::Ind SICUUft .l~.':~ IIi Ille r.~ulolllun, ,1/ tnl
"ichipn Civil RiClns Comml..,iun.
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""e Jlw nOle Ih:1 no llcenwe nas ever repnrted tn:1 II,

~ollection or :pplianl CUU "'u ~nctioneG bl' Ine EEOC or Ine
:~proprl:le ,Ial. human rel:t1ons :,enc~" Hilweltu" If In,,
,[Jle s l:w or policy c1ces b:u collection or the l1JI: ....e n:\t
Jlrected licensees 10 obuin For their Jrlirm:u ..e Jellon oro
;~:ms. ",e "'ill uk. Ih:1I into Jecount In eVJIUJlln~ Ihe 1,

,;rnHe"s ove~1 efforu.
,. Srr supra note 16", reference 10 [he Pre-Employmenl

:nqUlry GUld. iuull1 by the Wesl Vir;inl: Hum:n Ri"hU Com·
:':"IISSlon.

'" The liceruee has full c1iscretlon 10 a'termine ...hich .1p
ptic:lnu :r, xtlvely coruacierll1 ~a Ill,refore ... nlcn .1pplic:lnu
.ur deemed to be -qualified.-

:0 R.fernis wbo are fetD:lle minorities m:ly :nd shouid be
.:ounted u both a female and : minority.

:[ 'I':lrly IK)Ci of Ih. lint pvup to UM rh, n,w Form ~Ioltt

reponed r.fern! data in tile IIIUln.r rrqunled.
;; Wh,n a licen.. it lUI&ItIe to provide any rrfernl CUU .1na

th, Slation's rnewa! :ppUcatioa EEO pl'Olnm ,ugnu ttl.11
th.re W'N insufftcieDt EEO ,fforu. ..., d.ltpt. to Ih, Chi,f.
\IUI Media Buruu. Ih. autftority to impG!le a repontn. con·
aition for on. ~...,. to monitOr tilt lic,n..."s impl.m.nt:uion of
Jl\ appropri:lll sYSllm of rKOrG It.,tn.. Tll effect this ch.1np
:n authority..... will :uaeDcl Section II.~J of our ruin. ~e

~PPlndill C.
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~A." AVENUE ToWe.

6. EAST SSTH STIlEET

NEW TO.". NEW TO." 10012-31:11

(ZIZI 750-5050

REED MILLER
DIRECT LINE: (ZOZ) .7Z-15IZ6

ARNOLD & PORTER
1200 NEW HAMPSHIRE AVENUE. N W.

WASHINGTON. O. C.20036
(202) 812' 6100

cAlLE: "A""O~O"

TELECO~IE.: lZOZI .72-.720

TELEX: •• -Z73J

June 21, 1989

1700 LINCOLN 5TIlEET

DENVER. COLORADO .OZO)

(3031 ••3-1000

Mr. Denni. s~ortz

Ac~ing G.n.ral Manaq.r
Station la'UO
801 DeMun Av.nu.
S~. Loui., MO 63105

D.ar Denni.:

W. have writt.n you in ~e pa.~ concerning ~e
FCC'••trict.r entorc...nt ot equal ..ploya.nt
opportunity (EEO) r.quir•••nt.. Through the .onth., w.
have •••n incr.a.ing number. ot ca... in which ~.
commi••ion has impo••d p.nalti•• and/or grant.d
conditional lic.n•• r.n.wal. on EEO ground., ev.n in
.ituation. wh.r. no p.tition. to d.ny had b••n filed.
Accordinqly, w.~ouqht it .ight b. u.etul to aqain
.ummariz. the k.y asp.ct. ot the Commi••ion'. policy in
this ar.a.

Fir.t, k••p in .ind that "good number." are no
lonq.r .uffici.nt. In the pa.t, lic.n•••• who ..ploy.d
minoriti•• and women at a rat. of at l.a.t halt of th.ir
availability in the r.l.vant labor ..rk.t rightly
con.id.r.d th....lv•• imaun. fro. turth.r FCC inquiry.
Now, how.v.r, lic.n•••• mu.t b. pr.par.d to d••on.trat.
that th.y con.i.t.ntly .mploy th.ir b••t .ftort. to
r.cruit, hir., train and promote minoriti•• and tamal•• ,
.v.n in ca... wh.r. th.ir employm.nt numb.r. app.ar to
b••ati.tactory.

S.cond, in ord.r to d.mon.trat. .uch b••t
.ftort., lic.n•••••hould utilize both t ••al. and
minority r.cruitm.nt .ourc•• tor .ach job op.ninq at the
.ta~ion. Thi. appears to be qen.rally true .ven in
situation. wh.r. the .tation miqht oth.rwi.e choos. to
promote from within, unl••s the int.rnal applicant pool
includ•• r.a.onabl. numb.r. of feaale and minority
applicant.. Mor.over, if the recruitm.nt .ourc•• u.ed
by the station fail to turn up minority or tamale



ARNOLD 8& PORTER

June 21, 1989
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applicants, the licensee must make efforts to determine
why this is so, and attempt to develop more eff.ctive
minority and temal. r.cruitment alternatives. Th.
lic.nsee's contacts with minority and female recruit.rs
must be meaning'ful and g'enuine.

Third, licen.ees must maintain detailed r.cords
in order to demonstrate that they have r.cruit.d
minority and temal. applicant.. As such, lic.n•••• must
develop a sy.tem for tracking' the rae. and sex of all
applicants, consistent with stat. or local anti
discrimination r.quirement., and for documenting' the
sourc. ot such applicants (i.e., from a minority
recruitment source, ott the str.et, etc.). The tailure
to maintain such docum.ntation could r.sult in a
lic.nsee's inability to demonstrate to the Commission
that it has, in tact, made sincere EEO etfort••

The attach.d FCC news relea.e de.crib.. a recent
repr.s.ntative ca.e in which the FCC impo••d penalties
for non-co.pliance with EEO require.ent.. The license
ren.wals tor two Maryland radio station. were grant.d
tor less than the tull term, periodic reportinq
requirem.nts were imposed, and a p.nalty ot $15,000 was
a••••••d, even though no petitions to deny or intormal
obj.ctions had been tiled ag'ainst the station r.newals.
Th. Commission emphasiz.d that the stations had failed
to make serious ongoing eftorts to recruit minorities
for job op.nings.

Please let us know if you have any questions
about the FCC's EEO requirem.nts.

Very truly yours,

Ltl
Reed Mill.r

Enclo.ure
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KFUO 8S0AM 99.1 FM

luthczran radio
85 FOUNDERS LANE. ST, LOUIS. MO 63105

EEO Justification

(314) 725·3030

RECORDS ACCURATE
In the petition to deny application for Renewal ?f License f?r
KFUO-AM/FM the facts recorded in Table 1, relat~ve to the m1nor
ity emplo~ent at KFUO, have been examined for the years of
1983-1989 from the station's records, and compare accurately
with those submitted by Herbert Henderson and David Honig, In
terim General Counsel for the NAACP and Counsel for Petioner$
respectively.

NEW MANAGERS
The managers of both KFUO-AM and FM are new in their positions
since OCtober, 1989. There is no possible way that they could
have known the problem of non-compliance other than a study
of the present and past records, or to have been appraised of
the same by either the staff or the Federal Communications Com
mission. The information came to both of the new general man
agers by way of the petition to deny application. It is the
firm resolve of both station managers to bring both.KFUO-AM
and FM in compliance with the EEO program that KFUO has in its
affirmative action plan.

HISTORY OF KFUO
Both KFUO-AM and FM were taken under the guiding arm of The
Lutheran Church -- Missouri Synod at its delegate convention
of 1986. That put the station, its philosophy of management,
its objectives, its hiring practices, its programming and its
theological outreach beneath the constitution and by-laws of
The Lutheran Church -- Missouri Synod. The Lutheran Church -
'Missouri Synod establishes the policy for hiring and job de
scription for each position available at the station. The sta
tion management have some latitude in hiring, as long as its
hiring practice coincides with the doctrine and practice of
The Lutheran Church -- Missouri Synod.

FOCUS OF BOTH STATIONS
Since the AM became reality in 1924 and the FM in 1948 the
focus in broadcasting either music or talk have been r~lated
to the theology and practice of The Lutheran Church -- Missouri
Synod. The Ministry outreach has been of primary concern to
th7 station management and the Synod Board of Directors. The
pr1mary focus of attention has not changed since 1924, but it

Radio Ministry of The Lutheran Church-Missouri Synod
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is now shared with great concern for support of both ~tations.
In these changing economic times, how can t~e.unchang~n~ mes
sage continue to be delivered in a most eff~c~ent way, ~s the
question under greatest scrutiny.

SUPPORT OF MINISTRY OF KFUO-AM/FM
For many of the years since 1924, KFUO bas been supporte~ sub
stantially by wills and bequest dollars left to the stat~ons.
When those bequest dollars began to lessen (that has been the
reality since 1985) the hottest focus of concern, other than
doctrinal content of word and music ••• has been placed on the
accumulation of. dollar support to keep both stations in broad
cast ministry. Since that moment in the history of KFUO, fund
ing of ministry has been critical.

CHANGE OF MANAGEMENT

Change of management occurred at both KFUO-AM and FM 7 times
during the years of to • That made it difficult to
have continuity in ministry on both stations, to say nothing
little about the concerns for Equal Opportunity Employment,
especially since The Lutheran Church -- Missouri Synod con
trolled the personnel positioning of all incoming employees.
Concern for compliance to EEO just slipPed by the way ••• inad
vertantly••• while ministry and survival support became the pri
mary concerns.

HIRING PRACTICES
KFUO-AM and FM is located on the Campus of Concordia L~theran

Seminary, the 4th largest seminary in the country. Students
from across American and across the world come to the Concor
dia campus to be trained in doing ministry both in this country
and abroad. Since the cost to attend seminary and support ones
self during those 4 years can create indebtedness that ~anges

to over $20,000, KFUO seeks to hire as many seinary spouses
or seminary students as the stations can afford. No one is
excluded from that solicitation practice. Presently there are
10 females in the 26 full-time employee positions.

Radio Ministry of The Lutheran Church-Missouri Synod
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MINORITY HIRING PRACTICES

REALITY

There are at the submission of this information 3 blacks on
a staff of 26 full-time employees. That places KFUO-AM/FM
at 75\ of minority employee needs. Our plan_is to care-
fully monitor that percentage, and before the conclusion of
1990, hire an additional minority person on staff. Since
most of the positions substantia~e the need for the hired
person to be a member of The Lutheran Church -- Missouri
Synod, (the \ of blacks in the LC--MS is \, the St. Louis
area \, and on the Seminary Campus is \) almost all of
those hired at KFUO have that theological bias. As KFUO
searches for qualified people to fill the many positions that
it will need to fill in the future, there will be no color
barriers that block those positions, providing that they have
the theological background to carry the responsibility. We
will certainly seek those minorities who have that theological
bias.

Radio Ministry of The Lutheran Church-Missouri Synod
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[n the petition to deny application for Renewal of License for KFUO-AM/FM,
the facts recorded in Table I, relative to the minority employmen~ a~
£FUO have been examined for the years of 1983-1989 from the statlon s
reco;ds. and compare accurately with those submitted by Herbert Henderson
and David Honig, Interim General Counsel for the NAACP and Counsel for
Petitioners respectively.

It is incorrect to conclude from the yearly employment chart that stations
£FUO & KFUo-FM have knowningly attempted to discriminate or otherwise
biased it's hiring in anyway. Let's examine the facts more closely:

From 1983 to 1987, as listed on the employee table, the stations
consistently had either 17 or 18 employees. That means for the first five
years, the employment turnover was minimal, one or two at most. In
addition, from 1985 to 1987, when the stations had either one or two
minorities, two important facts happened: one minority died, and the
other quit. As well, two minority employees (black women) were hired by
in house referrals in 1985 and never were reported in any employment
report. they both accepted other positions that same year.

In addition, over the entire reporting period, eight employees and
positions have remained unchanged: Chief Engineer & assistant chief,
Director of Administration and assistant, Operations Manager, Program
Director, and two classical music announcers. That i. one half of the
full time employees from 1983-1987. This indicates the stations have
overall a limited number of job openings. In 1988 & 1989, when the full
time employment jumped from 18 to 26. the increase in positions were
either in announcing or sales. and the revolving door of station manager.
there has been 7 managers in the 7 years of the reporting period. That
has made it difficult to maintain a continuity for station operation.

At this point we should examine the format of each station. KFUO-AK's
format is "reI igious", based on it IS ownershi P. the Lutheran
Church/Missouri Synod. Many of the job openings require direct knowledge
of the doctrines of this church. As well. the station is non-commercial.
operating on stringent means.

Radio MinIstry of The Lutheran ChurCh-Missouri SynOd
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. . .
KFUO-FM's format is "Classical", with many of it's pontlons requlrlng a
knowledge of classical music and foreign language, with a hope that the
sales people can relate and talk knowledgeably about the format. These
are not easy positions to fill.

It is further incorrect to assume that the stations have no meaningful FFO
program. In the program submitted with licence renewal on October 1,
1989, and the additional information requested by the FCC in December ~f
1989, it was indicated that the stations do have a workable and effectlve
EEO program, including the use of employment agencies, referrals, and
publication advertisement. Tnis is evident as of this date: t~e station
still has 26 full time employees, including three blacks, with plans to
add an additional minority in 1990. It is simply not correct to say that
the stations' EEO program does not function.

KFUo-AM AND FM is located on the campus of Concordia Lutheran Seminary,
the 4th largest seminary in the country. Students from acroa. America and
across the world come to the Concordia campus to be trained in doing
ministry both in this country and abroad. Since the cost to attend the
seminary and support one's self during those 4 years can create
indebtedness that ranges to over $20,000, KFUO seeks to hire as many
seminary spouses or seminary students as the stations can afford. No one
is excluded from that solicitation practice.

There are at this submission 3 blacks on the staff of 26 full time
employees. That places the stations at 75% of minority parity. Our plan
is to carefully aonitor that percentage, and before the conclusion of
1990, hire an additional minority to staff. As KFUa & KFUa FM searches
for qualified people to fill its employment needs, there will be no racial
barriers to block any applicants. However, applicants must quality for
posit~ons requiring theological or classical music backgrounds. We will
certalnly seek any minorities having that background. It is the firm
reso~ve of both stations to be in compliance with the fEO program
subm1.tted.

Radio Minrstry of The Lutheran Church-Missouri SynOd
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