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Before the
Federal Communications Commission
Washington. D.C. 20534

MM Docket No. 85-350
{n the Mauter of

Amendment of Part 73 of the
Commussion’s Rules Concerning
Egual Empioyment Opportunity
in the Broadcast Radio and
Tetevision Services

MEMORANDUM OPINION AND ORDER

Adopted: February 8, 1989:  Released: February 22, 1989

By the Commission:

1. The Commission has before it a "Request For Clari-
fication And For Suspension Of Effective Date” filed
June 8. 1988 by the National Association of Broadcasters
{NAB). NAB asks that we clarify the procedures broad-
casters are to follow in compiling data for and completing
Section [II of e new FCC Form 396.' The new Form
396. like its predecessor. seeks information concerning a
broadcast station’s EEQ efforts and is filed with a station’s
license renewal application.’ NAB also asks that we sus-
pend or modify our use of Section [II for at ieast one vesr
10 allow broadcasters time to come into compliance with
its requirements. *

1. NAB notes that Section [II of the form released for
use with appiications for license renewal that were due to
he filed on or after june 1. 1988, dJiffers from the version
that appeared with the Report and Order. [t asserts that
the new version asks licensees to report separateily the
number of minority and women referrals. while the ver-
sion reieased with the Report and Order. a5 weil as the
former FCC Form 396. merely asked for the number of
referrals. NAB suates that it does not. in principie. oppose
the collection of separate referral data for minorines and
women. However. it does object to the manner in which
this requirement was introduced and the tack of a phase-
in period to permit licensees t0 come (ntv comptiance
with the new manner of reporting referral Jara.' NAB
aiso states that it is unciear how we expect the Jata (0 be
collected and the type of data we expect 10 receive.

3. NAB contends that the new method of reporung
referral data will cause confusion for nroadcasters. It
ctaims that to comply with noadiscriminauon laws,
broadcasters have heen regularly advised hv their attor-
neys not to reguest or maintain iaformation on employ-
ment applications regarding the race or sex of appiicants.
NAB asserts that we are now mandating that broaucasters
report such data wuithout explaining how we expect those
data t0 he coliected without violating federal or ~tate
anudiscriminauon laws. To resoive this dilemma. it re-
quests that. at the least. we describe the procedures -
censees shouid use S0 that licensees mav cite our

IMsIrUCtions as a defense 0 3 Jdigriminaton Case wni
attacks the hLicensee for ontaining and Mainainng ne

Jata.

2 NAPB also asks that we Jefine tne term “referral”
that licensees know who to taclude in tne Secuon [T ua
report. NAB claims that. historically. licensees counteu
referrats persony WnO sunmitied resxumes recened a»
result of help wanted adiertisements Of (hOse WwNO mat
telephone nyuiries about possIbie jon vnemng. To vota;
‘nformation aboul such a person’s 1age or ~ex. 3 Liceme
would hase to ~end a data reuuest form and have
returned. Alternatively. a hicensee could count only thos
who actually came (0 the sanon or [ROSe WRO wer
interviewed.

5. DISCLSSION. Qur broadcast EEQ rutes reuuire tha
hroadcast licensees refrain from empiovment dicrimina
tion and establish and maintain an atfirmative acuor
program for qualified minorities and women.’ These hasic
vbligations have existed ~unce 1970." In expiaining (ne
scope of a licensee’'s affirmative acuon duties. we have
repeatedly emphasized the importance of recruiung yuait-
fied minorities and women. Recrunment efforts became
more imporant when. in June 1987 the Commussion
adopted an efforis-orienteu EEO program. The Commus-
»ion believed that the principal eiement of a good EEQO
program was the effort undertaken to aitract guatified
minority and femaie appiicants whenever vacancies oc-
curred. rather than relying on a station’s statisucal profile.
Also. our rules have always stressed rhat periodic seif-
assexsment is a necessary part of a functioning affirmative
action program.' In essence. seif-assessment invoives li-
censee review of its entire personnel process. se.. from
recruitment (0 termination. (0 ensure that minorities and
women are afforded equal opportunities in emplovment.

6. In 1976. we adopted a modet EEO program (0 assist
licensees” compliance with our EEQO rules. Section [V of
that program. entitied recruitment. asked for a reporting
of recruitment procedures for minorities and wormen n
order 10 ensure nondiscrimination. Section [V asked li-
censees (o list .the number of referrais received from
minority and women's Organizations. employment ser-
vices. educational institunions with sigaificant minocity
and femaie enroliments. and advertisements in printed
media which have significant circulation among minor-
ities and women. The rationaie for collecting and report-
ing referral data was to determine the -uctess of the
licensee's efforts 0 increase the pool of minoriy and
female applicans.' Also. the 1976 EEO program form
asked licensees whether an analvsis of their recruitment
techntiques. job applications. and new hires suggested that
a sufficient number of yualified minorines and women
were applving for avaiiahle posittions. Thus, n order 0
answer this yuestion. even as tar hack as 1976, licensees
would have had to collect dara apout the race and sex of
minority and female referrais."

7 We aiso note that. when yuextions have arnen ahout
a licensee’s recruitment efforts. the Comminsion nas asked
for and received information ahout applicant flow ' Spe-
cifically. we have asked licensees tor a List of those hired
as well as those who applied for each jon filled during a
particuiar period of time. idenufing eacn apPHCant ny
referral source. >ex. and race or nauonal ongin When
applicant flow data were not kept by a licensee or wnen a
lLicensee could not determine wnether :ts efforts resuited
(N any minority or female referrais. we held the arogram
Jeficient.’* Moreover. wnen we nave rounu erforts 10 ne




FCC 8944

2362743

Federal Communications Commission

seficien:. ine reporting conditions 1Mposed nhave usually
reyutred licensees (0 submit IROrMaton about the race.
.ex anu referral source of applicants.’’

s Therefore. we disagree with NAB that the new man-
ner of reporuing referral information constitutes a signtn-
cant departure from past practice. We also disagree that
the reporting change from undifferentiated data to Jata
for only mnority and femaie referrais means that we
cannot sanction a licensee for failing to have tne informa-
non. We recognize that. absent notice. Section 332tax i)
of the Administrative Procedure Act (APA) requires that
each amendment of the “description of forms available.”
"instructions.” and “substantive rules of general applica-
bility” be published in the Federal Register hefore any
person may be adversely atfected by a marrer whnc&
should have been published but was not published.
However. the data we are asking licensees (o report
should have been kept by licensees at least since 1976 t0
fulfill their reporting obligations as 0 recruitment as well
as their seif-assessment obiigations. Having licensees re-
port the source and number of minority and femaie
referrals does not constitute a new reguirement. The re-
porting of these data merety allows us 10 more accurately
assess a licensee’s EEQ efforts and verify that the means
for self-assessment actually exist as reflected in the EEO
reported data.

9. We aiso dispute the suggestion that collecting in-
formation about the race and sex of applicants will subject
licensees to lisbility under the civil rights laws. The Equal
Employmeat Opportunity Commission has long recog-
nized that information as to an applicant’s race and sex

can be collected pursuant to an affirmative action plan.'’

Further. aithough some siates appear o prohibit the col-
lection of information about an applicant’s race or na-
tional origin. our research indicates that those same states
recognize that such information may be lawfully coliected
if the collection is pursuan: to the reyuirements of a
federal agency or in furtherance of a program 1o anaiyze
whether recruitment or sefection procedures have an
adverse impact upon protected classes.'” The dats collec-
tion we have mandated is for the purpose of allowing
licensees (0 anaivze whether their recruitment effors are
resulting n applicant pools which inciude gualified mi-
nority and femaie applicants. This purpose was articulated
i 1976 and has remained unchanged. We. therefore.
conclude that the mode! EEQ program’s required method
of reporting dawa will not subject licensees to liability
under siate or federal antidiscrimination faws. '

10. With respect t0 the term “referral.” we note that it
appears in Section [II of the new Form 196. which
references recruitment efforts made to auract yualified
minority and female applicants. Similarly. Section (V of
the former Form 3196 aiso referenced recruitment of
qualified minority and female applicans. NAB siates that
licensees have included as referrals all who submit
resumes or make telephone inquiries about job openings.
Thus. no distinction would be made on the reporting
form between women. males or minorities. As (0 this
point. NAB seems to suggest that this type of non-specific
reporting was all that was required hy a licensee for EEQ
compiiance purposes in the past. However. such an inter-
pretation is obviously contrary to the stated intent. past
and present. of our EEO rules. i.e.. 10 ascertain the steps
taken hy licensees t0 recruit women and minofities {see
paragraph 6. supra;. Moreover. we Jo not see how a
licensee. or the Commussion. could possibiv assess. as

required. wnetner a sufficient numner vl yuanfied wome
and munorities were appiving for avatiaoie positions. if v
liwensee nad no wea as (0 how many. f any. women an
minorities were applving for sucn positions.

1. In order to compiete tne referral secrion accurate:
a licensee needs to know wnether the referral 1v 3 MINU!
wv or a female. [f tnat fact iy not known because. v
e::zample. no follow-up was made on appiwcanons recemne
by mail. the referral cannot he reported as a minoriey o
fernaie referral. We are aware of several metnods that ca:
he used to odtaia informanon apout an appticant’s ract

and sex.'*

12. Moreover. with respect to "qualified” applicants
that is. those applicants who are actively considered for a
particular position. licensees are 1n 2 powtion (0 onserve
and record the person’s sex and race or nauonal vrigin
when the person is either interviewed or fills out am
application at the station’s personne! office.'” For those
applicants interviewed by telephone. the sex of the person
may be evident. Similarty. the sex of an applicant mas he
ascertsined from an audio tape and the sex and race from
a video tape. Thus. there should be nv addinonal
recordkeeping burden on licensees: the only difference 1
that the data coliected will he regorted separately for
minorities and women. not together.

13. As far as reporting va the new Form 3% is con-
cerned. those few licensees that mav have misinterpresecd
our requirements or that have not been cullecting and
maintsining referral data by race and sex hecause of a
belief that their collection and maintenance were uniaw-
ful or not required should be able to reconstruct those
data by checking with their emplovees who interviewed
prospective job candidates. We believe most licensees can
provide this information.*! [f a licensee cannot determine
the race and sex of the persons it has interviewed. a
question may be raised whether the licensee had sufficient
information to ansiyze the effectiveness of its recruitment
efforts, critical information for renewal purposes.> On a
cag-hy-case basis we will afford those licensees. who do
not report the dats as requested. an opportunuy o re-
construct such dswa. by further checking as noted above.
We will continue this case-hv-case approach for one vear
following the release date of this order.

14. Accordingly. [T IS ORDERED. That the "Request
for Clarification and for Suspension of Effective Date”
filed by the National Association uf Broadcasters {S DE-
NIED.

FEDERAL COMMUNICATIONS COMMISSION

Donna R. Searcy
Secretary

FOOTNOTES

' In the Report and Order in this priceeding. the Commission
adopted revisions to its Equal Empiovment Opportunitv (EEO)
rules. To focus additional attention un licenvees EEQD efforts.
the Commission repiaced the then existing -point EEQ Pro-
gram Report with 3 new Broaacas: Equal {)ponrtunis Prugram
Report (FCC Form ). Report und (irder tn MM Docaet No.
A5-330. 2 FCC Red 67 ( (w7,
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‘A copv vl the new FCC Form 3m 1y 3rrached > Aooendix A,

* Comments in support of NAB's petinon were filed by the
Broadcast Financial Management Associatton (BFMD) 1nd the
law firmns of Halev. Bader & Pous. ang Levantnal Senter &
Lerman. Opposing cOmments were filed oy 'ne Liuzens Com-
munications Center. Institute for Pubtic Representation. wnich
filed on penatf of seven public interest organizations tnat had
parucipated in this Rule Making For 3 compiete hist of the
commenters. see Appendix B.

* Citing Section S82(aM 1)(C) of the Adminstrstive Procedure
Act. BFM claims that the Commussion <annut sanction 3 li-
censee for having failed to0 compile data on referrals based on
sex and race becsuse licensees could not have known that such
data were needed. The Citizens Communicauons Center argues
that the new format does not idd any new requirements and
merelv requires more Precise reporting IKOUL an cuvIty. LL.
recruiting. whicn has always been 3 critical part of 2 licensee's
EEO program.

3 Section 71.2080 of the Commission's Rules.

* Nondiscnminguon Empioyment Pracuces of 8roadcast Li-
censees, 23 FCC 2d 430 (19701,

" See. ¢.g.. Pvie Commumicauons of Bcaumont. inc.. 2 FCC Red
[=03, (70%.06 (|9¥7): KDEN B8roedcasung Co.. 35 RR 2d 1311
{1984); Lerlore Broedcasang Co.. 65 FCC 24 356 (1977). Employ-
meme Polictes and Practices. 44 FCC 2d 1w (1972),

* See. eg.. Caroling Christian 8rnadcasung. Inc.. } FCC Red
17, 1810 (i9R8); Leflore Brmadcasang Co . supra noe 7 3t Sod.

* Nondiscnmungnon in Emplovment Pracuces t8rnadcast. o)
FCC 2d 226, 236 (1976).

10 Keeping track of applicants by race and sex is not new to
members of NAB. In 1980, NAB published 4 8roedcascers Gude
10 Desigmng an Effecuve EEO Progrem. which included instruc-
tions on how licansess should collect and mainwin applicant
flow data by race and sex. The book aiso recommends that oniy
those individuals who actualiy fill out an application for em-
plovment be treaied as job applicanrs. We tind it ironic that
NAB should now contend that licensees were noi coliecting this
information and did not know how to do w.

‘U Eg.. Richey Aurwaves. Inc.. 53 RR 2d 3 M) (1983).

> \anonai Capuai Chrisnan Broedcasnng. Inc.. 3 FCC Red
1919, 1920 ( 19R8):

'S E£4.. Bainmore Metnpolican Brnedcast Sauons. W FCC 24
1IR3, 1196 ( 1942),

‘4 See atso. Section 533 of the APA, 5 L .5.C. Sec. $53.

'$ see EEOC Decision No. 75-S-im (November |4 1U7d).
Moreover. in Sec. 160074 of the Uniform Guidelines vn Em-
pioyee Seiection Procsdures { 197R), the EEOC states that:

A. Each user should maintain and have avaiiabie for
inspection records or other infoemativn which wiil dis-
close the impact which its tests and other wiection proce-
dures have upoa empioyment opportunities of persons by
identifiabie race. sex. or ethnic group .- . . to determing
compliance with these guidelines. Where there are large
numbery of appiicants and procedures are agministered
frequently. such informauion may be retained un 3 sampie
basis. provided that the sampie is apprupriate in terms of
appticant populaton and adequate in wize.

B. . . The race. sex. and e:hnic classifications called for
by this section are consistent with the Equal Empiovment
Opportunily Standard Form 1), Empioser tniormanion
Report EEO-I series of reports. The user shouid adopt

safeguards ' nsure :tat the recoras required by A
p3ragrapn are used [OF APProOPridie purpyes such B Jde-
termining idverse 1Mp3ct. OF (where required) tor Jever-
ooing and monitoring affirmarive acnon programs. and
that sucn records 3re not used (mproperts
'n The |aw firm of Leventnal. Senter & Lerman conrenc na:
aumerous states have enacted laws wnich oronibit empioven
from making the inguiries tR3t are mandated By Form 90,
recruitment section. As examoles. the iaws of Maine. Michigan.
Ohio and West Virginia are cited. and orovisiuns of the Ot
law are quoted. However. our research has discioved that each of
the referenced states. by policy or rule. allows for the collecuon
of data by race and sex under certain cirtumstances. For exam-
pte. the Ohio Civil Rights Commussion has 3gopted 3 poiicy
suideline wnich states:

. Sec. 2. The Commissivn will not convider the making
and maintenance of records of the race. religion or na-
tional ongin of applicants ior employment . . . 0 wwlate
the purpose of R.C. Sec.4l12.U2E) and 411212 (HKD
where such records are: (3) Made in conformance with
instructions from. or the requicements of. an agency . . .
of the . . . federal guvernament in cunnection with the
aamiaisiratuion of 3 program which serves to promote the
eliminauon of discrimination: . . . ’

Sec. ). The Commission will not cunuider the making and
maintenance of records of the race. religion. or national
origin of applicans for empiovment . . . 10 violawe R.C.
Sec. I I2OAUEN L) and 12) and IL2ZNAHNT) where: ()
Such recordkesping s part of 3 buaa fide systematic
program (o amilyze whether recrunment. -election or
other empioyment procedures have an advene etfect
upon the ciasses protected . . .

Vol. 3. Empioyment Practices Guide. para. Jo.a85 pp. 9343
(19N1).

The exceptions to the statutory prohibition for cullecting data
about the race 3nd sex of job applicants are 3iso repeated i1n
Section 4112-5-1 of the rules of the Ohw Civil Rights Commus-
+on.

The Pre-emplovment Iaguiry (uide wued by the ‘West Vir-
yinia Human Rights Commission ~tates:

“An empiover may keep informauon that lists the race.
sex and age of an individual if that informanon s main-
tained in 3 segregated filing svetem ang v used only for
lepptimate reporting purposes andur v monior the
progress of an empiovers Atfirmatine Action Program.
and aot for any harmful discriminaiors pracuce. It o
advisabie that questions pertaining to Race. Sex or Aze
appear on 2 separawe sheet of the appiicauon form: ur un
3 detachable secuon of the form.”

See also. Sections .08, 3.1NB.and J.11B of the emoloyment
regulations of the Maine Human Rights Commssion: 1na the
Pre-Employment Inquiry Guide issueu by the Micnigan Deoar:-
ment of Civil Rights and Section 17.24 of the regulations ut tne
Michigan Civil Rights Commuiion.
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" We also note that nu lLicensee nas ever reporied taar us
:oilection of applicant d3t3 was wancuoned hy tne EEOC or tne
:opropridte siate human reiations agency. However. if any
stite s law or policy does B3r collecuon of the €3 we nave
Jirected licensees to obuin for thewr affirmative acuon pro-
Zrams. we will take that into account i1n evaluadting the h-
censee’s uverall efforts.

" See supra note 16's reference to the Pre-Empioyment
inquiry Guide issued by the West Virginia Human Rignis Com-
mission.

' The licensee has full discretion to determine waich ap-
plicants are acuvely considered and therefore wnicn applicants
are deemed 10 be "qualified.”

‘" Referrals who are female minorities may and shouid be
counted is both a fernale and 3 minority.

! Nearly 9% of the first group to use the new Form Mn
reported ceferral data in the manner requested.

2 When 3 licensee is unabie to provide any referral daw and
the station’s renewal application EEO program suggests that
there were insufficient EEO efforts. we delegate o the Chief.
Mass Media Buresu. the authority t0 impose 3 reporting con-
dition for one vear 10 monitor the licensee’s impiementation of
an appropriate systemn of record keeping To effect this change
in authority. we will amend Section .28} of our rules. See
Appendix C.
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ARNOLD & PORTER
1200 NEW HAMPSHIRE AVENUE. N- W
WASHINGTON. D. C. 20036
(202) 872-86700

o5 £AST S8TH STREET (303 863-1000

NEW YORK, NEW YORK 10022-3219
(2i2) 750-%050

REED MILLER

CABLE: "ARFOPO"
TELECOPIER: (202} 872-€720
TELEX: 89-2733

DIRECT LINE: (202) ar2-6826

June 21, 1989

Mr. Dennis Stortz
Acting General Manager
Station KFUO

801 DeMun Avenue

st. Louis, MO 63105

Dear Dennis:

We have written you in the past concerning the
FCC's stricter enforcement of equal employment
opportunity (EEO) requirements. Through the months, wve
have seen increasing numbers of cases in which the
Commission has imposed penalties and/or granted
conditional license renewals on EEO grounds, even in
situations where no petitions to deny had been filed.
Accordingly, we thought it might be useful to again
summarize the key aspects of the Commission's policy in
this area.

First, keep in mind that "good numbers" are no
longer sufficient. In the past, licensees who employed
minorities and women at a rate of at least half of their

- availability in the relevant labor market rightly

considered themselves immune from further FCC inquiry.
Now, however, licensees must be prepared to demonstrate
that they consistently employ their best efforts to
recruit, hire, train and promote minorities and females,
even in cases vhere their employment numbers appear to
be satisfactory.

Second, in order to demonstrate such bast
efforts, licensees should utilize both female and
minority recruitment sources for each job opening at the
station. This appears to be generally true even in
situations where the station might otherwise choose to
promote from within, unless the internal applicant pool
includes reasonable numbers of female and minority
applicants. Moreover, if the recruitment sources used
by the station fail to turn up minority or female
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applicants, the licensee must make efforts to determine
why this is so, and attempt to develop more effective
minority and female recruitment alternatives. The
licensee's contacts with minority and female recruiters

must be meaningful and genuine.

Third, licensees must maintain detailed records
in order to demonstrate that they have recruited
minority and female applicants. As such, licensees must
develop a system for tracking the race and sex of all
applicants, consistent with state or local anti-
discrimination requirements, and for documenting the
source of such applicants (i.e., from a minority
recruitment source, off the street, etc.). The failure
to maintain such documentation could result in a
licensee's inability to demonstrate to the Commission
that it has, in fact, made sincere EEO efforts.

The attached FCC news release describes a recent
representative case in which the FCC imposed penalties
for non-compliance with EEO requirements. The license
renewals for two Maryland radio stations were granted
for less than the full term, periodic reporting
requirements were imposed, and a penalty of $15,000 was
assessed, even though no petitions to deny or informal
objections had been filed against the station renewals.
The Commission emphasized that the stations had failed
to make serious ongoing efforts to recruit minorities
for job openings.

Please let us know if you have any questions
about the FCC's EEO requirements.

Very truly yours,
f
Reed Miller

Enclosure
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Raport Ho. Me-396 . MASS MEDIA ACTION May 26, 1989

FCC CONDITIONALLY RENEWS THE LICENSES OF WSBY/WQHQ-FM, SALISBURY AND
OCEAN CITY, MD: BAL ISSUED; ASSIGNMENT OF LICENSES GRANTED

The Commission has conditionally reneved the licenses of WSBY/WQEQ-FNM,
at Salisbury and Ocean City, MD. Although no petitions to deny or inform-
al objections vere filed against the station renevals, the Commission, after
reviev of the stations' EEO progras and performance, concluded that the
renevals should be granted for less than g full-term and subject to periodic
reporting conditions. Further because of the stations' repested failures to
comply vith the PCC’'s EEO provisions, the Commission also determined that
the licensee’'s performance varranted a Notice of Apparent Liability of
forfeiture in the amount of $15,000. Additionally, the Commission grented
applications to assign the licenses of the stations from Woolfsom Broadcastc-
ing Corporation of Salisbury/Ocesn City, Inc. to HVS Partuners.

Commission rules require that broadcast licensees refrain from employ-
ment discriminacion and establish and maintain an affirmative asction progras
reflecting positive and continuing efforts to recruit, employ asnd promote
qualified vomen snd minoricises.

The Commission found that although the labor force of Wicomico County
is 19.1 percent Black, reviev of the licensee's employment reports revealed
ag absence of Blacks on the scations' overall full-time staff. License term
reports also revealed that the twvo blacks on the full-time staff in 1986
departed and the stations employed no Blacks on its staff of 27 full-time
employees in 1987. 1In response to an inquiry seant by PCC staff concerning
the stations’' EEO efforts, Woolfson indicated that during a tvo yesr period,
the stations had 33 full-cime hiring opportunities and used minority re-
cruitment sources for l4 of the 33 positions. The contacts resulted in only
tvo minority referrals and no minority hires. Information received in
response to & secoud inquiry by FCC staff concerning complisnce indicated
that the licensee did oot focus sttention on the stations' implementation of
the EEO program until the final year of the license terms. Specifically,
throughout the license term, it neither regularly sought minority and
female applicants nor engaged in ongoing self-assessment to evaluate the
ef{octivclou of its BEO program. Consequently, the licensee repeatedly
failed to comply vith the sffirmative action provisions set forth in the
Commission's rulss.

With respect to the assignment of license, the Commission found iz to
be in che public interest to grant Woolfson's request to assign the licenses
to HVS Partners. The Commission emphasized that although the forfeiture
vould be imposed on Woolfson Broadcasting, BVS Partners vould be obligated
to comply vith the reporting condicions.

(over).
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Action by the Commiseion May 23, 1989, by Direction Letter (FCC 89-
165). Commissioners Patrick (Chairman), Quello and Denais.

~rCC-

Neve Medias contact: Patricis A. Chev at (202) 632-5050. Mass Medis
Bureau coantacts: Pamera Mlaireston at (202) 632-7069.
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HFUO 850 AM  99.1 FM GO23581
jutheran radio

L @

85 FOUNDERS LANE. ST. LOUIS. MO 63105

EEO Justification

RECORDS ACCURATE
jon to deny application for Renewal of License for

(314) 725-3030

In the petit : .
the facts recorded in Table 1, relative to the minor-

KFUO-AM/FM,

ity employment at KFUO, have been examined for the years of

1983-1989 from the station's records, and compare accurately
with those submitted by Herbert Henderson and David Hon@g, In-
terim General Counsel for the NAACP and Counsel for Petioners

respectively.

NEW MANAGERS

The managers of both KFUO-AM and FM are new in their positions
since October, 1989. There is no possible way that they could
have known the problem of non-compliance other than a study

of the present and past records, or to have been appraised of
the same by either the staff or the Federal Communications Com-
mission. The information came to both of the new general man-
agers by way of the petition to deny application. It is the
firm resolve of both station managers to bring both KFUO-AM
and FM in compliance with the EEO program that KFUO has in its

affirmative action plan.

HISTORY OF KFUO

Both KFUO-AM and FM were taken under the guiding arm of The
Lutheran Church -- Missouri Synod at its delegate convention
9f 1986. That put the station, its philosophy of management,
its objectives, its hiring practices, its programming and its
theological outreach beneath the constitution and by-laws of
The Lutheran Church -- Missouri Synod. The Lutheran Church --
Mls§ougi Synod establishes the policy for hiring and job de-
scription for each position available at the station. The sta-
tion management have some latitude in hiring, as long as its
hiring practice coincides with the doctrine and practice of
The Lutheran Church -- Missouri Synod.

FOCUS OF BOTH STATIONS

Sanevphe AM became reality in 1924 and the FM in 1948, the
focus in broadcasting either music or talk have been related

to the theology_and practice of The Lutheran Church -- Missouri
Synod. ?he Ministry outreach has been of primary concern to
thg station management and the Synod Board of Directors. The
primary focus of attention has not changed since 1924, but it
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is now shared with great concern for support of both gtations.
In these changing economic times, how can tpe.unchanglng mes-
sage continue to be delivered in a most efficient way, 1s the

question under greatest scrutiny.

SUPPORT OF MINISTRY OF KFUO-AM/FM

For many of the years since 1924, KFUO has been supporteq sub-
stantially by wills and bequest dollars left to the stations.
when those bequest dollars began to lessen (that has been the
reality since 1985) the hottest focus of concern, other than
doctrinal content of word and music...has been placed on the
accumulation of dollar support to keep both stations in broad-
cast ministry. Since that moment in the history of KFUO, fund-

ing of ministry has been critical.

CHANGE OF MANAGEMENT

Change of management occurred at both KFUO-AM and FM 7 times
during the years of to . That made it difficult to
have continuity in ministry on both stations, to say nothing
little about the concerns for Equal Opportunity Employment,
especially since The Lutheran Church -- Missouri Synod con-
trolled the personnel positioning of all incoming employees.
Concern for compliance to EEO just slipped by the way...inad-
vertantly...while ministry and survival support became the pri-

mary concerns.

HIRING PRACTICES

KFUO-AM and FM is located on the Campus of Concordia Lutheran
Seminary, the 4th largest seminary in the country. Students
from across American and across the world come to the Concor-
dia campus to be trained in doing ministry both in this country
and abrogd. Since the cost to attend seminary and support ones-
self during those 4 yvears can create indebtedness that ranges

to over $20,000, KFUO seeks to hire as many seinary spouses

or seminary students as the stations can afford. No one is
excluded from that solicitation practice. Presently there are
10 females in the 26 full-time employee positions.

Radio Ministry of The Lutheran Church—Missouri Synod
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MINORITY HIRING PRACTICES

REALITY

There are at the submission of this information 3 blacks on

a staff of 26 full-time employees. That places KFUO-AM/FM

at 75% of minority employee needs. Our plan_is to care-
fully monitor that percentage, and before the conclusion of
1990, hire an additional minority person on staff. Since
most of the positions substantiate the need for the hired
person to be a member of The Lutheran Church -- Missouri
Synod, (the % of blacks in the LC--MS is %, the St. Louis
area $, and on the Seminary Campus is %) almost all of
those hired at KFUO have that theological bias. As KFUO _
searches for qualified people to fill the many positions that
it will need to £fill in the future, there will be no color
barriers that block those positions, providing that they have
the theological background to carry the responsibility. We
will certainly seek those minorities who have that theological

bias.
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EZ0 RESPONSE

y application for Renewal of License for KFUO-AM/FM,
he minority employment at
83-1989 from the station's
bmitted by Herbert Henderson
unsel for

[n the petition to den
the facts recorded in Table 1, relative to t
EKFUO, have been examined for the years of 19
records, and compare accurately with those su
and David Honig, Interim General Counsel for the NAACP and Co

Petitioners respectively.

It is incorrect to conclude from the yearly employment chart that stations

KFUO & KFUO-FM have knowningly attempted to discriminate or otherwise
biased it's hiring in anyway. Let's examine the facts more closely:

From 1983 to 1987, as listed on the employee table, the stations _ ]
consistently had either 17 or 18 employees. That means for the first five
years, the employment turnover was minimal, ome or two at most. In
addition, from 1985 to 1987, when the stations had either one or two
minorities, two important facts happened: one minority died, and the
other quit. As well, two minority employees (black women) were hired by
in house referrals in 1985 and never were reported in any employment
report. They both accepted other positions that same year.

In addition, over the entire reporting period, eight employees and
positions have remained unchanged: Chief Engineer & assistant chief,
Director of Administration and assistant, Operations Manager, Program
Director, and two classical music announcers. That is one half of the
full time employees from 1983-1987. This indicates the stations have
overall a limited number of job openings. In 1988 & 1989, when the full
time employment jumped from 18 to 26, the increase in positions were
either in announcing or sales, and the revolviag door of station manager.
There has been 7 managers in the 7 years of the reporting period. That
has made it difficult to maintain a continuity for station operation.

At this point we should examine the format of each station. KFUO-AM's
format is "religious", based on it's ownership, the Lutheran
Church/Missouri Synod. Many of the job openings require direct knowledge
of the doctrines of this church. As well, the station is non-commercial,
operating on stringent means.
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KFUO-FM's format is "Classical", with many of it's positions requiring a

classical music and foreign language, with a hope that the

knowledge of These

sales people can relate and talk knowledgeably about the format.
are not easy positions to fill.

It is further incorrect to assume that the stations have no meaningful EEO
program. In the program submitted with licence renewal on October 1,
1989, and the additional information requested by the FCC in December ?f
1989, it was indicated that the stations do have a workable and effective
EFO program, including the use of employment agencies, referrals, and‘
pubiication advertisement. Tnis is evident as of this date: the station
still has 26 full time employees, including three blacks, with plans to
add an additional minority in 1990. It is simply not correct to say that
the stations' EEO program does not function.

KFUO-AM AND FM is located on the campus of Concordia Lutheran Seminary,
the 4th largest seminary in the country. Students from across America and
across the world come to the Concordia campus to be trained in doing
ministry both in this country and abroad. Since the cost to atteand the
seminary and support one's self during those 4 years can create
indebtedness that ranges to over $20,000, FKFUO seeks to hire as many
seminary spouses or seminary students as the stations can afford. No one
is excluded from that solicitation practice.

There are at this submission 3 blacks on the staff of 26 full time
employees. That places the statioas at 752 of minority parity. Our plan
1s to carefully monitor that percentage, and before the conclusion of
1990, hire an additional minority to staff. As KFUO & KFUO FM searches
for qualified people to fill its employment needs, there will be no racial
barriers to block any applicants. However, applicants must quality for
positions requiring theological or classical music backgrounds. We will
certainly seek any minorities having that background. It is the firm
resolve of both stations to be in compliance with the EEO program
submicted.

Radio Minstry of The Lutheran Church—Missouri Synod






NAACP EXHIBIT 50

Federal Communications Commission

Docket No. ___..L/. ~_/ o Exhibit No. . €>O
WY itaaia S
 [dentified *Q/é"/
Disposition Received
2 Rejected

Reporter Wg M-P}z‘ _é"@ ,ZO
Date (j / 21 / Ci‘/

—l

Presented by




. GO3587 @

_ ._-&Zeﬁ Crcear

)
03
wur, \Nod At Ar ‘.._____l/u: = m«@_ﬂ_%u .
s paaced iz Dutheran O0fficial Publicatiems. Pesitien rt@od Lutheran Minister
Student walk-in frem Cencerdia Bemimary. ¢
Jld. @IIJI)AJ _[4/&4 - W
This pesitien of Directer ef Develepment required a Lutheran backgreuad.
Persen Was a Walk-im applicant,
1984

) 62 74 (O fos bode .7:/;0 - %‘p#w
Referred by existing staff

/2_7/1/,44 / Ijx,cjé.bm.ﬂm J 5/% v - “ ”

Walk-ln applicamt.




e
| 002588 '

s 1

5/3,

__.____A-—— e . — . - e i — e - e

tce_Mllinglors. = 728 @”‘f"‘“‘“““ /afz,?;:fm

walk.u -appliocdnt 2 ,é&

??MW_WL - G O

h walk iz applicamt

Q&b&)_,qﬁa‘u_gaaawv— 8/9-8 - %J v Clneat

i Referred by existing staff

QQ,J,,MW_M o= Cuprrsiine

}ﬁ Walk im applicamt

z%mnz_ - é//'Z - Thaagee
l.ppl:.cnt A

W = é/_/_'? - W
'[ Wal¥ im applicamt

—

&M)_MJ hardior/ = 3’4?4, - %«4«0&4«:@0

’I Referred existing staff

j dW - fla7 - GDW

Cpectad

e e e—




GOZ589

Y i
« Clnccal
4‘4@1’,-?0’5;%;? speuse. \%‘7 Wfa— T

Qoo Moo byiaiors) — 9/29 Sntie

Walk-in

AM_ZZL;.AM e ¢ / 3 CDW

Referred by existing staff

| C%.ﬂ/,ﬁ /jjmbmamm/ - {/,Qa %Lv Clrecnc

Walk-im, semimary spouse




