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policy is in fact required by the First Amendment. ~.

at 59. As shown in the attached statement of Dennis

stortz, those positions for which religious training is

a prerequisite are indeed those "connected with the

espousal" of KFUO's Lutheran theological views.

D. Role of seminary Students

The NAACP falsely claims that "KFUO admits that

its primary source for referrals is Concordia seminary",

the country's largest Lutheran seminary, on whose

grounds KFUO's studios and offices are housed free-of

charge. KFUO has not "admitted" anything of the kind.

The materials submitted by KFUO in this proceeding show

that, despite the incentive for maintaining a

synergistic relationship with the seminary so as to

receive certain much-needed benefits, KFUO recruited or

hired through the Seminary for only five of 35 full-time

hiring opportunities from October 1986 through January

31, 1990. {See Opposition at Table Three; Response at

pp. 6-9.)6 The remaining 85 percent of full-time job

positions were recruited for and hired through a variety

of other sources.

6 In addition, KFUO attempts to satisfy the terms of
its reciprocal arrangement with the Concordia Lutheran
Seminary by allowing Seminary students who are stUdying
for a theological Lutheran career to train as part-time
announcers on KFUO-AM.

20
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E. Mi.representation Issue

Finally, a supplement to KFUO's renewal

application erroneously stated that a total of six

persons had been hired in the period October 1, 1988

through september 30, 1989. Unlike the supplement to

the renewal application, KFUO's opposition to the

Petition to Deny and all subsequent filings accurately

reflected the number of persons hired during this

period. KFUO was not even aware that it had earlier

erred until a commission inquiry (made long after KFUO

had already filed its Opposition to Petition to Deny,

containing correct numbers) raised the question for the

first time. The NAACP's Petition to Deny did not

mention the discrepancy at all.

KFUO has already explained that the error came

about by comparing the total number of persons at the

stations on October 1, 1988, with the total number of

persons at the stations one year later. The difference

in the two figures was six. KFUO erroneously concluded

therefrom that it had hired six persons during the

period, failing to recognize that because several

employees had also left the stations during the same

period, KFUO had actually hired more than six persons,

for a net gain of six employees.

2/
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The NAACP aqain attributes sinister motives where

none exist, suqgestinq desiqnation of a

misrepresentation issue aqainst KFUO. The NAACP's

suqgestion is preposterous. KFUO's error was an

understandable (albeit regrettable) one that was never

repeated, and for which a reasonable explanation was

qiven immediately upon learninq of the error.

* * *
WHEREFORE, the premises considered, KFUO hereby

submits that it has behaved appropriately, and requests

that its above-captioned application be qranted

forthwith.

Respectfully submitted,

THE LUTHERAN CHURCH/MISSOURI
SYNOD

By: "ma4(',{~/4 G«fJ~/
Marcia A. Cranberq ~ HRK
ARNOLD & PORTER
suite 4000
1700 Lincoln Street
Denver, Colorado 80203
(303) 863-2314

Its Attorneys

Date: September 21, 1992

22.



DECLARATION OF DENNIS STORTZ

I declare, under penalty of perjury, that the

following is true and correct to the best of my

knowledge and belief:

1. My name is Dennis Stortz. From 1975 to

1991, I was Operations Manager for stations KFUO-AM/FM.

Since 1991, I have been the General Manager of the

stations. In that capacity, I oversee all aspects of

station operations, including hiring and emploYment

matters.

2. KFUO-FM is a classical music station. As

with most classical music stations, our audience ratings

are significantly lower than those of nearly every other

commercial FM station in our market. It is incumbent

upon us to maximize every opportunity for increasing our

commercial sales.

3. As part of that effort, we attempt to ensure

that the KFUO-FM commercial salespeople are

knowledgeable about our classical music format. It is a

truism in the classical music station industry that

clients who choose to advertise on classical music

stations most often do so because they are themselves

classical music fans knowledgeable about the format. A

salesperson who is unable to discuss the format

knOWledgeably is at a serious disadvantage.

23
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4. This is an absolutely standard practice in

the industry. All commercial classical music stations

understand that a station is seriously disadvantaged if

its salespeople cannot speak the language of classical

music with its sophisticated clients. KFUO-FM is a

member of the Classical Music Broadcasters Association,

the membership organization for commercial classical

music radio stations in the United states. At sales

seminars given at meetings of the Association the

subject is regularly given considerable attention. It

is clear from these meetings that nearly all classical

music stations attempt to have sales staff that are

literate in classical music.

5. The format of station KFUO-AM, our religious

format station, consists of Biblical centered talk,

study, and music. Many of the talk and Bible-show

guests are Lutheran ministers. The written mission of

the station is to serve as the "radio ministry" for the

Lutheran Church/Missouri Synod. In order for the

station to serve its ministry function, the persons who

make fundamental station policy, who are responsible for

station programming decisions, and who create and/or

function as part of the station's on-air talk/education

talent (all of which combine to preach and teach the

Lutheran doctrine), must have considerable knowledge

about the doctrine. As shown in Table Two to the KFUO 24
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opposition to Petition to Deny, the following job

positions that existed at KFUO-AM during our last

license period serve these functions:

General Manager
Director of Religious Programming
Director of Development
Program Director
Director of Broadcast Ministries
Announcerl

6. I understand that FCC policy fully permits

religious broadcast stations to seek qualified

applicants of a specified religious background for

emploYment positions which are connected with the

espousal of the licensee's religious views. We have

long been aware that this is the applicable standard,

and we are very comfortable that our religious

emploYment restrictions apply only to employees who meet

this standard. In fact, we have no interest whatever in

limiting the range of qualified applicants who might be

available to us only to those with Lutheran theological

1 The term .,announcer" is misleading. Our announcers
do not simply introduce canned programming, announce the
time and read the news. We use the term "announcer" to
refer to those of our staff who conduct our teaching and
preaching ministry on the air. A large part of their
job consists of interviewing our quests, including
theologians, Lutheran ministers, Biblical scholars and
the like, and conducting instructional and discussion
programming on the SUbject of Lutheran theology.

25
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training, since such a requirement would be wholly

unnecessary, and would make it more difficult for us to

satisfy our non-specialized employment needs.

~zs~
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CERTIFICATE OF SERVICE

Helen R. Kidwell

firm of Arnold & Porter, hereby certify that I have this

21st day of September caused to be served, via first-class

mail, a copy of the foregoing Motion to strike and Reply to

Comments to the following:

Herbert H. Henderson, Esquire
Interim General Counsel
NAACP
4805 Mt. Hope Drive
Baltimore, Maryland 21215

David Honig, Esquire
1800 N.W. 187th Street
Miami, Florida 33056

Mr. Glenn A. Wolfe*
Chief, EEO Branch
Enforcement Division
Mass Media Bureau
Federal Communications commission
2025 M Street, N.W., Room 7218
Washington, D.C. 20554

Lisa M. Higginbotham, Esquire*
Enforcement Division
Mass Media Bureau
Federal Communications commission
2025 M street, N.W., Room 7218
Washington, D.C. 20554

~t4vRU~dt
Helen R. Kidwell

* By Hand Delivery.
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EEo..BRANCH

May 20, 1992

Lisa Hi~gi~botham
EEO Br.anch· .
Enforcement.Division

..·MasS:.~edia~ ,l3ureau . . .'. . ...
Federal.Communications commission:
Washington, D.-C. . 20554

J. •
Dear Ms. H1gg1nbotham:

This letter is per your request via our telephone conversation
today seeking clarification on sales positions and referrals from
the Lutheran Employment Project.

The question was asked of me "as to whether the Lutheran Employment
Project was contacted for a specific sales position in 1989? (since
there were several sales openings in 1989)."

My response was "No, the contact, which was made by telephone, was
not an attempt to fill any of the specific sales openings in 1989,
but an attempt to get qualified referrals for any possible sales
position openings in. the future."

Please let me know if this does not clarify the previous response,
or if you need any further information.

Ilnd,o Mi .---=,.'::.========================
nlSlry of The Lutheran Church-Missouri Synod

C1Qnn ...
~_ n. Wolfe FCC
--Vld E .'
1!~ Hl· HOnlg, Esquire

ller, Esquire

Sincerely,

'?)C'I~Il".~ SirJ;
}-

~nnln Stortz
~narl\l Manager, KFUO/KFUO FM

I



~

{Y7

rn
(3

c
X.

/3
$ I

{=i:;-;~~+m~
a-jINIed _0- -

.7'1.31



,. t4+

Mt.~S MEDIA BUREAU/3EXHitm NO.. ~__~_

FEDERAL COMMUNICATiONS COMMISSION

WASHINGTON. D.C. 20554

Ralph A.' Bohlman
President
The Lutheran Church - Missouri Synod
85 Founders Lane
St. Louis, MO 63105

Re: KFUO - AM/FM
Clayton, MO

Dear Mr. Bohlman:

\

. I
I\"-"-

/\ • l,1.

Lit'"
4N RE..... V REFER TO:

This letter is to advise you of serious questions arising from
the Commission's inquiry into the employment activity of Stations
KFUO-AM/FM. A Petition ~o Deny was filed by the NAACP against
the renewal applications of the stations. The Petition asserted
that Stations KFUO-AM/FM failed to adhere to the Commission's EEO
Rule, 47 C.F.R. 73.2080. In December 1989, February 1990, May
and July 1992, you submitted responses to staff inquiries
requesting additional information and clarification regarding the
stations' employment practices. We have reviewed your renewal
applications, the'Petition to Deny, your responses to our letters
of inquiry and have concluded that we are unable to· resolve
certain issues without additional information from you.
Accordingly, pUl:silal1t to Section 1.88 of the Commission's Rules,
you are offered the opportunity to provide your views regarding
the matters under investigation, especially with respect to the
specific items enumerated below.

1. In your inquiry response of February 1990, you indicate that,
given the specialized nature of the stations' formats, nearly all
of the upper-level positions can be filled only by persons who
have "either expertise in classical music (for KFUO-FM) or

... t.heological training in the doctrine of the Lutheran church (for
KFUO-AM).n In your February 23, 1990 opposition, you stated
that theological training was required for the following six
upper-level positions at the AM station:

1) Station Manager (AM)
2) Director, Audio Resources
3) Announcer (Two positions)
4) Announcer/Program Director
5) Assistant Director, Development.

Please explain the duties and responsibilities of the above
positions, including those aspects of the jobs which require
"theological training". Likewise, for KFUQ-FM, please explain
those aspects of the duties and responsibilities of the
salespersons (14 positions) which require knowledge of classical
music.

f



2. Further, for the aforementioned positions at KFUO-AM/FM,
specify the qual~fications of each of the individuals hired for
positions during the period October 1, 1986, through October 1,
1989 .. ~P pa~ticular, indicate the .theolog~caltraining.of
persons'. hired for"the above noted AM. positions. Also, indicate
the classical· music background of persons hired for the above
noted 14 FM sales positions.

3. You indicated in your February 1990 response that a "lay
station manager" was hired for KFUO in 1988. You also indicated
that, " [r]ecognizing the need for greater continuity in
management, in 1988 KFUO hired a lay Station Manager who has
extensive prior experience in broadcasting." However, in 1989,
you again hired a nonlayperson, Rev. David Schultz, as a station
manager, stating that the position required Lutheran Theological
training. Please explain whether this position requires
theological training, and if so, why. Further, the list of hires
included in your response does not show the hire of a station
manager for KFUO in 1988. Provide the name and date of hire for
the aforementioned layperson station manager.

4. Regarding employee referrals and referrals from the
International Center of the Lutheran Church/Missouri SYnod, in
your inquiry response/renewal supplement of December 1989, you
state that, " [v]irtually all of the employees hired within the
last year came to the stations by employee referrals." In your
second inquiry response you state tha~, " [m]any of KFUO's

.~ employees. have come directly from the Center or through referrals
by Center employees, throughout the license period." Please
indicate which jobs, of those filled from 1987 through 1989, were
filled as a result of employee referrals or by former
Center employees.

5. Lastly, in your February 1990 inquiry response you state that
as an accomodation to Concordia Seminary, KFUO has tried to fill
a number of non-specialized positions with seminary students or
their spouses. This preference and practice appears to exclude
minorities. Please identify the non-specialized positions.
Explain how the above noted hiring practices comport with your
EEO Obligations.

Accordingly, pursuant to Section 1.88 of the Commission's Rules,
prior to any designation of the case for hearing, The Lutheran
Church - Missouri Synod is provided the opportunity to respond to
this letter by supplying its comments and setting forth its views
regarding the matters under investigation. Please number your
responses to correspond to the issues raised in this letter. You
may indicate any additional information you feel would be useful
in helping the Commission to make a determination in this matter.
You are requested to respond to the above within twenty (20) days
of the date of this letter. Commission policy requires that
responses to its inquiries be signed by the licensee or by an
officer of the licensee corporation. In light of the serious
nature of the discrepancies, and possible misrepresentations l
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involved, you are requested to respond to this predesignation
letter under oath. Also, please send a copy of your response to

David E. Honig, counsel for NAACP. Should you have any questions
regarding this matter, please contact Jamila Bess Johnson,
Esquire at (202) 632-7069.

CsLo. Sincerely" .A

---~ d~<-~ e--
~ Glenn A. Wolfe

Chief, EEO B nch
Enforcement ivision
Mass Media Bureau

cc: Reed Miller, Esquire
David E. Honig, Esquire

3
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Re: Response to FCC Inquiry =c

KFUO-AM/FM, Clayton, MO
FCC File Nos. BRH-890929VB and BR-890929VC

Mr. Glenn-A. Wolfe
'Chief, EEO B:ranch
Enforcement Division
Mass 'Media' Bureau'
Federal' Co~unications~commission
2025 M street, N.W. Room 7218
Washington, D.C.

Dear Mr. Wolfe:

(
I The Lutheran Church/Missouri Synod, licensee of

Stations KFUO-AM/FM, Clayton, Missouri, hereby tenders
an original and two copies of its Response to a November
17, 1992 Inquiry from your office pertinent to the
above-referenced pending applications.

The Response is immediately followed by an
Affidavit by the Reverend Paul Devantier, the Executive
Director of the Board for Communications Services of the
Lutheran Church/Missouri Synod. Reverend Devantier
declares that, to the best of his knowledge and belief,
all of the facts set forth in the Response are true and
correct. The Response also includes eight separate
attachments, inclUding additional affidavits by KFUO
employees. One, Dennis Stortz, Director of Operations,
also declares that the facts set forth in the Response
are true and correct to the best of his knowledge and
belief.

It should be noted that the Response has been
modified in minor, nonsubstantive respects since these
gentlemen reviewed the document; they have not reviewed
these editorial changes since they were made late last
week because of the intervening holiday weekend. KFUO
will file follow-up affidavits by both Reverend
Devantier and Mr. Stortz within the next several days to I
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ARNOLD & PORTER

Mr. Glenn A. Wolfe
December 28, 1992

. Page 2

attest to ttie accuracy of -the. document- that· is· being
filed today with the Commission.

. Should there be any questions concerning this
filing, kindly communicate with undersigned counsel for
the Lutheran Church/Missouri Synod.

Very·truly yqurS,
. . . . .

-.....r:t~~ ·rl?
. .. .~':l~c1a Cranberg .' . .

cc by "hand:
Jamila Bess, Esq.

c~: David Honig, Esq.

z
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REPLY TO FCC LETTER OF INQUIRY

The ,'Lutheran Church/t-tissouri Synod, 'licensee, of

Stations KFUO-AM/FM, Clayton, Missouri ("KFUO"), hereby

replies to a letter dated November 17, 1992 from

GleIm A. Wolfe, Chie,f of the FCC's EEO Branch.

: . Mr. 'Woi fe; s .iett.er ad~ises th~t "ser~~us,guestions.

exist concerping KFUO's emploYment practices. The
."'; '. ..'. :;' ." .". . -.:.... ..

·iett~r ,also 'advis~s that 'the commissi~i?- 'b~11e:Ve$'KFUO's

responses in this proceeding have included discrepancies
t

of a "serious nature", and "possible

misrepresentations", and that the Commission is

considering designating KFUO's license renewal

application for hearing. Mr. Wolfe has asked KFUO to

provide additional specific factual information, and has

invited KFUO to set forth its views concerning the

matters under investigation.

In response to Mr. Wolfe's letter there are set

forth below the following:

SECTION ONE: Responses to the specific factual

questions raised by the Commission;

SECTION TWO: A response to the assertion that

KFUO's filings in this proceeding contain serious

discrepancies and possible misrepresentations; and
. ':
.-', "'"co

'._" .

--
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SECTION THREE: An analysis of legal issues

pertinent to KFUQ's renewal application, including
. : .' . -. .' .... ." . .

whether any legal basis exists for designating the

application for hearing ..

4
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g·ECTION .ONE -- RESPONSES. TO FCC INQUIRIES

I. ··.·INQUIRy ,REGARDING DUTIES~ RESPONSIBILITIES AND
QUALIFICATIONS OF SPECIFIED EMPLoYEES.
(FCC QUESTIONS 1 AND 2).

The Commission.has requested additional

information concerning the duties and "responsibilities

'of specit~i~d jc;b 'pc)sitions at bqth:. KFUO-,AMand ~FiJ6-FM:· .

during the license term. In addition, the Commission
. . -" ""- .". '.. .". ' .'. - : ..

has reques·t.ed a d.escrlptiQn. of: the qual·if1.cations 'o'f the

persons hired to fill these positions between october I,

•
1986 and October 1, 1989.

KFUO would note that there was a substantial

degree of turnover at the stations during the license

term, as well as multiple efforts to reconfigure the

overall management structure of the stations. These

resulted in shifting responsibilities for different

employees, as well as changing titles for some positions

over the course of the license period. These changes

are described in some detail at Attachment 1 hereto.

A. KFUO-AM.

In order to further assist the Commission in

understanding the nature of the duties performed by the

specified employees at KFUO-AM, following is a brief

description of the station.

KFUO-AM, a noncommercial station, broadcasts

Lutheran religious music, Scripture readings, Bible

5
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studies discussions with Lutheran ministers and others. . - '. - .

of. the Lu~h~~an faith on .G.urrent issues fr~m a Lutheran

perspective, and live and recorded Lutheran worship

services.

For example, the current program schedule

i!1cludes ten ·hourspe:r:. week of "The Bible stUdy'~., which o·

hosts guest pastors inoa discussion of selected excerpts·

. f~o~ othe Sible ,and . f~ab~res· °a call-in compo~ento:with
. .' . .

questions and comments; ten hours per week of "Issues,

Etc.", a call-in show examining issues facing the

Church, and including interviews with authors,

counselors and others on topics from a Christian

perspective; and twelve hours per week of "Notes of

Praise", featuring music and devotional thoughts. These

programs are all produced by KFUO-AM. Additional shows

produced by KFUO with a Lutheran religious·. orientation,

along with a recent program schedule for KFUO-AM, are

set forth at Attachment 2 hereto. In all, over 90 per

cent of the programming on KFUO-AM focuses on a Lutheran

religious theme. The program schedule during the past

license term was essentially the same as the current

schedule.

* * *

The duties and qualifications of the specific

KFUQ-AM employees about which the Commission has

requested additional information are:
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1.· station Manager.

The KFUQ-AM station Manager is responsible for

supervision of adherence by the station and its

programming to the theological and doctrinal standards

of the Church. Specifically, he or she is responsible

.f·or ·.hiripg staff who are capable· of p~r:fot1tlingt~is

functio~ and is generally responsible for theday-to-day

o~eration~ of. 'IS:FUO~AM~ . 1Ii"cl·ucUng' ov~rsee.ing··sta,tion ...
" '. ... ". . . . ."

.. .
programming. Because KFUO-AM is a noncommercial sta-

tiQn, the station Manager is also chiefly responsible

for fundraising. In this capacity, the station Manager

serves as the chief spokesperson for the station before

Lutheran Church congregations and groups, where he is

called upon to explain the station's mission and

ministry. These groups are the primary source of

financial support for the station. The station Manager

may also function as on-air program talent, hosting

programs produced by KFUO-AM, particularly discussion

programs dealing with current theological issues.

Beginning in mid-1987, Kenneth Lombardi served as

Acting station Manager of KFUO-AM (while simultaneously

serving as the overall Manager of both KFUQ-AM and KFUQ-

FM). Mr. Lombardi left KFUO in early 1989.

The application which Mr. Lombardi filed seeking

employment with KFUO is at Attachment 3. As shown

therein, Mr. Lombardi was a long-time member of the
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·Lutheran Church/Missouri Synod; served as a Member of

the Board of Elders of his .Lutheran church;. and was

familiar with the' Holy Sc~iptures;the Lutheran

Confessions, and the Synod's constitution, bylaws and

policies.

'Follo~ing Mr.. ~omb~~di' s. d~p~rture a~ .. Act;.ing..
. . .

Stat10n Manager of KFUO-AM, the Reverend: David·V.

':. s:c~u~t~ was:hi~ed' ~s the'pemar:tent 'KFUO st~t~on ..M~nager

on september'2S, 1989. Reverend Schultz is an ordained

min.ister.

The position of KFUO-AM Station Manager was

eliminated in 1991; the duties previously performed by

the Station Manager are presently performed by the

overall Director of operations of stations KFUO-AM and

-FM. That position is currently held by Dennis Stortz.

Mr. Stortz's Affidavit, at Attachment 4 hereto, shows

that Mr. Stortz also possesses a Lutheran educational

background and knowledge about Lutheran theology, in

part by virtue of his 15 years' experience working at

KFUO-AM.

2. Director of Audio Resources.

The Director of Audio Resources is responsible

for managing the broadcasts of live worship services on

KFUO-AM from area Lutheran congregations. This entails

selecting the live worship services to be broadcast over

KFUO-AM, working with the local Lutheran congregation to
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create the broadcast, and handling the technical

arrangements rel~tive to the program. The Director of

Audio Resources also produces KFUO-AM's Christian music

programs, arranges for the daily worship programs

produced by KFUO-AM, and creates all of the other

worship program featu~~s produced and broa~c~~t<py th~

station. This includes selection of ~acred.music fo~

(,
~..

'use <within '~el<igiou~ ,featu'res; writing and "," p~oducing". .... . . .' .' .

commentary about that music; and interfacing with the

st~ Louis area Lutheran community in order to schedule

worship program guests and obtain information about

current church-related topics of interest.

The Director of Audio Resources also selects and

maintains KFUO-AM's religious programming library, which

consists of catalogued music and religious records used

throughout the broadcast day and during special Lutheran

liturgical days.

Because this job title erroneously conveys the

impression that it is solely a technical position, the

title was changed in 1988 to Manager of Religious

Programming.

The Reverend Mark Hawkinson was hired by KFUQ-AM

on November 1, 1987 to serve as Director of Audio

Resources. Reverend Hawkinson is an ordained minister

of the Lutheran Church/Missouri Synod.

9
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The position of·KFUO-AM Director .of Audio

Resources has since .been eliminated. The duties. . ., " ." . ".

p~eviously· carried out by the Director of Audio

Resources are currently performed by the ~FUO-AM Program

Director. The KFUO-AM Program Director is the Reverend

.~ark 'Spit~, ,·an ordaine.~. ~utheran minister.
. " .." .

3 • . Announcer" (Two positions).

The prl~ariduti:~s.'OfKFUo~~"·announcers·'.dur~Iig:
" .

the license "term consisted of interviewing'program

gu~sts; hosting call-in programs and worship events;

news reporting; and representation of the station at

public events. This includes on-air discussion of

issues relating to the Lutheran Church, hosting convers-

ations broadcast over the station with Lutheran

ministers regarding scriptures, and on-air discussions

about current events and their effect on the Church.

Two full-time persons were hired as announcers

during the relevant period, Steve Myrick (hired October

26, 198?) and Debbie Grimes (hired September 1, 1988).

Both have since left the station. KFUO has not retained

resumes for these former employees.

As shown at Attachment 4 hereto, the current

Director of Operations for the stations, Dennis Stortz,

recalls that both employees possessed the requisite

knowledge of Church doctrine to adequately fulfill their

duties. Mr. Stortz also recalls that Mr. Myrick had

/D


