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DeIlJ:' Dennis:

A recent decision by the united State. Circuit
Court of Appeals for the District of Coluabia bas
directed the FCC to bold a hearinq on challenqe. to a
lican.e renewal application based upon alleged
violations of equal employment opportunity requirements.
The decision makes it likely tbat the FCC will consider
more carefully in the future renewal challenqes based on
EEO grounds.

The case, Beaumont Branch of the NAACP v. FCC.
involved two Beaumont, TX radio stations which had lost
a number of black employees within a two-year period.
The stations were located in a market with a 21.7 per
cent black work force, yet had added only three black
employe.s out of 110 hires. The stations also had
maintained incomplete EEO programs, and, in particular,
failed to consult minority recruitment sources in
att-.ptinq to identify potential employees. The
proble.. were exacerbated by the stations' failure to
maintain records on job applicants so as to enable them
to reconstruct application and hiring statistics, and by
their incomplete and often inconsistent responses to FCC
inquiries concerning their EEO proqrams.

On the basis of these facts, the National Black
Media Coalition (NBMe) filed a Petition to Deny the
stations' renewal applications, alleqing that the
stations had both engaged in affirmative discrimination,
and had failed to properly maintain EEO programs. While
the FCC did send the stations three letters of inquiry
and Ultimately decided to grant them only a short-term
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licen.e renewal·, the ·Circuit Court· ·determined· that the
FCC had violated its statutory aandate in failing to
hold. hearing on the que.tions raised by the NBKC's
Petition to Deny. The pertinent statutory provi.ion,
section 309 of the co-.unication. Act of 1934, provides
that the FCC aay act on a Petition to Deny without a
hearing only if there is no substantial and .aterial
question of fact, and the qrant of the application would
be consist.nt with the public int.rest.

The Court .tr••••d that it. d.ci.ion wa. ba.ed on
the cgwbinatign of the under-repr•••ntation ot blacka,
the pattern of incon.istencie. and .i••tat..ent. that
..rked the licen.ee'. comaunication. with the FCC, and
the licensee'. deficient EEO proqraa. It appear. cl.ar
that occa.ional, isolat.d instances of deficient EEO
proqr... or hiring discrepanci.s will not nece••arily
trigger the hearing requirements of the Co..unications
Act.

If you have any questions about this decision, or
about the Commission's EEO requirements qenerally,
please feel free to call.

Very truly yours,

Reed Killer

z
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Hr. Dennis stortz
Acting General Hanagar
station D'UO
801 DeMun Avenue
st. Loui., MO 63105

Oear Oenni.:

Last s~r we advised that the National
Association of Broadcasters had challenged the FCC's us.
of the Equal BllploYJl8ftt Opportunity PrQCJr" Report (FCC
Form 396). Specifically, the NAB had questioned whether
broadcasters can aaintain inforaation concerning the
race and sex of applicants, .s required by Fora 396, and
rem.in in ca.pliance with applicable regulations
prohibiting discriaination in recruitaent. The concern
was that, in requesting information from applicant.
concerning race and sex in order to collect the
information required by Fora 396, broadcaster. might
violate other state or federal prohibition. on
con.ideration of rae. or sex in the a•••••••nt of
applicants.

The FCC has just acted on the NAB's challenge.
A. de.cribed in the enclosed Memorandum Opinion and
order, the ca.aission has concluded that collecting the
information it ••eks will not Subject broadcasterato
liability under federal equal employment laws. The
Commission also believe. that its requirement. are
con.istent with state employment laws. The Commia.ion
has therefore declined to revise its Form 396 reporting
requirements. However, in the event a broadcaster
believes that it must violate any such state laws in
order to collect the information required by Fora 396,
it can petition the FCC for a waiver of the requirement.

The Commission has also clarified the acope of
certain of ita EEO reporting requirement••
Specifically, licensees are required to report the
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numb.r ot qualified temal. and minority r.t.rral. they
rec.iv.~ Lic.n•••• are .xpected to take reasonable
steps to a.c.rtain the ••x and rac. ot applicant•.
Applicants who telephone a .tation .e.kinq employment
may b. a.k.d th.ir race and ••x. stations which receive
application. throuqh the mail .hould al.o make an effort
to follow up with the applicant to determine race or
sex.

You .hould be aware that the FCC i. increasinqly
.crutinizinq the r.cruita.nt practic•• ot lic.n.e.s to
d.t.rmine whether .tation. are caaplyinq with applicable
.qual eJlPloYJUmt opportunity r.quir_ents.
Con••qu.ntly, it would b. wi.e tor all licen•••• to
caretully review th.ir proc.dure. tor recruitinq
qualitied .inority and feaale applicant., and tor
retaininq intoraation on the sex and rae. ot referrals
to .nsur. that the.e proc.dur.. are .tt.ctive and in
c01lplianc. with applicabl. law.

We would b. most happy to r ••pond to any
que.tion. concerninq the applicable r.quirem.nts.

V.ry truly your.,
) I

,-. L .I // /
\ _ J, <.~ fA.. ( \..,' 4£<..--

Reed Miller

Enclosure

2.
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1700 LINCOLN STItEET

DENVER.COLOR"'DO 80103

(3031 ••3-1000

Mr. cenni. s~ortz

~in9 General Manaqer
S~a~ion DUO
801 DeIIUn Avenue
S~. Loui., He 63105

Dear cenni.:

Wa hava vri~~en you in tha pa.~ eoncarniftCJ the
FCC'••~ri~ar entorceaan~ ot aqual ...l~~
opportuni~y (DO) requir...n~.. Through tha IIOnth., we
have _n incr.a.1ncJ nUllbar. ot ca_ in which the
ca.ai••ion haa t.po.ad panaltia. and/or tran~ad

conc!i~ional liean.e ran...l. on EBe vround., even in
.i~ua~iona where no pa~i~iona ~o c!any hac! been tilac!.
Accorc!iftCJly, we thou9ht it aiqht be uaatul ~o a9ain
.u.aariza tha key a.pect. ot the Ca.ai••ion'. policy in
thi. area.

rin:t, keep in ainc! tha~ -900c! nUllbar.- are no
lonqar .uttieian~. In the pa.~, lieenaea. who aployec!
.inori~ia. anc! va.en a~ a ra~a of at l ...~ halt ot ~eir
availabili~y in tha relavant labor ..rke~ ri9h~ly

con.ieSarad th_alva. iaaune trail furthar FCC inquiry.
Nov, however, liean._ au.t be preparad ~o c!_on.~rate

that tbay conai.tantly ..ploy thair be.~ ettort. ~o

reerui~, hire, ~rain and proao~e ainoritie. aneS t ...le.,
even 1ft ca.a. where their ••ployaent nuaber. appear to
be aati.tactory.

1eppn4, in ord.r to eSaaon.~rat. .uch ba.~
ettort., licanea•• ahouleS utili•• both f...l. anc!
minority racrui~t .ouree. tor each job openin9 at the
.tation. Tbi. appear. to be generally true even in
situation. where the .~a~ion ai9ht otharwi•• choo•• to
proaot. froa within, unle•• ~. in~arnal .ppliean~ pool
incluc!e. r.a.onable nuabar. of t ...l. anc! ainority
applicant.. Moreover, it the reerui1:Jlen~ .ourc•• u.ec!
by the .tation tail to ~urn up ainori~y or t ...le I
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.pp1ican~., ~. licen••• auat aak••ffort. to d.t.r.ain.
vby ~i. i ••0, and .tt-.pt to d.v.lop aor••ff.ctiv.
minority and f...l. r.cruita.nt .It.rn.tiv... Th.
lic.n... '. cont.ct. with ainority and feaal. r.cruit.r.
mu.t be •••ninqful .nd q.nuin••

Third, lic.n•••• mu.t maint.in d.tail.d r.cord.
in ord.r to daaon.tr.te th.t th.y h.v. r.cruit.d
minority .nd f..al. applicant.. As .uch, lic.n•••• mu.t
dev.lop a .y.~.. for trackinq the rae. .nd ••x of .11
applican~.,. con.ist.nt with .t.t. or loc.l anti
di.crimination requir..ent., and for docua.ntinq the
.ourc. of .uch .pplic.nts (i ••• , fro. a minority
r.cruit.en~ .ourc., off the s~r••t, .~c.). Th. f.ilur.
~o ..in~in .uch docum.ntation could r ••ult in a
lican...•• inabili~y to deaonstr.~. to the commi••ion
tha~ i~ h•• , in f.ct, ..d••inc.r. EEO .ffort••

Th. .~~chad FCC n.w. r.l.... d••cribe. • r.c.n~

r.pr...n~a~iv. c••• in which the FCC t.po••d Panal~i••
for non-ca.pli.nc. with EEO r.quir...n~.. Th. lic.na.
ren.val. for ~vo Maryl.nd radio .~ation. w.r. CJran~.d

for 1••• than ~h. full t.na, periodic r.portinq
r.quir...n~. w.r. impos.d, .nd a p.n.lty of $15,000 was
••••••ad, ev.n thouqh no p.tition. to d.ny or infonaal
obj.c~ion. had b••n fil.d .q.inst the .ta~ion r.n.wals.
Th. co..i ••ion .mphasiz.d th.t the station. had fail.d
to make ••riou. onqoinq efforts to r.cruit .inoriti.s
for job openinqs.

Pl.... l.t us know if you have any qu••tions
about the FCC'. EEO r.quir•••nt••

Very truly your.,

L4
Re.d Mill.r

Ene1o.ur.
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TeLex: •• -1733

May 9, 1989

Kr. Denni. stortz
Acting' Gen.ra1 Hanaqer
station DUO
85 Pound.r. Lan.
st. Loui.,Xi••ouri 63105

Dear Denni.:

At. tile r.cant NAB convent.ion in La. VeeJa. ..v.ral
pan.l di.cua.iona centered on th. ca.ai••ion·. n.w "q.t
touCJh" policy in th. entorc...nt ot it. no .tandard••

Wbi1. you .ay have h.ard th••e ..tt.r. di.cu••ed
tir.t-hand, I thoug'ht it wi.e to -.pba.iz. th.. by
writinq you thi. let.t.er.

on••peaker at a lawy.r.' lunch.on ..pha.ized the
FCC'. pre••nt tocu. on a licen••••• b••t. etfort. in
recruiting' and promotinq minoriti•• and t ...le.. It. was
ob.erved that a .t.ation could no lonq.r teel .at. if it
..ployed .inorit.ie. and t ...le. at. 50' ot their pre.ence
in th. local worktorc.. Ind.ed, the Ma•••edia Bureau
Chiet "pha.ized 'that more renewal application. are
beinq eleterreel becau.e ot EEO .hortcoming. wit.h a larqer
number qoinq to th. tull ca.ai••ion tor con.ideration.

It va. brouqht. out 'that. under today'. FCC
polici••, the contact.. with .in~rity and t ...le reterral
aource. JIWIt be qenuineand .ubatant.ial; reterral
aouroea abould be reqularly checked and the licen.ee
ahould keep qoo4 recorda ot it.. contacta with .uch
ao\U'088 in order to d_onatrate to the PCC, it
challeftled, that it ha. u.ed it. "be.t ettorts." The
ret.rral .ource, race and aex of all applicant. who••
r ••uaea do not retlect. .uch intoraation ahould be
detersined.

w. urq. that you qive thi. ar.a ot your
operation. a car.ful r.vi.w to aaaur. that your .ftorts
will b. d....d ad.quate when n.xt your EEO p.rtormanc.
i ••ubj.ct to Co.-i••ion .crutiny.

sinc.r.ly,

fZ
R••d .hl.r

I
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'700 LINCOLN 5TIIIEET

DENVER.COLOIIIAOO 80203

13031" 8.3-,000

Kr. Denni. stortz
Actinq Gen.ral Manaqer
station D'UO
801 DeMun Avenu.
St. Loui., MO 63105

Dear Denni.:

Thi. i. y.t anoth.r r.aind.r ot the incr.a••d
diliqenc. with which the FCC i. entorcinq it. DO
r.quireaent.. Th. co..i ••ion do•• not h••itat. to
iapo•• short-t.ra or conditional lic.n•• r.n.wal., and
to a••••• torteiture p.nalti•• in this area. A quick
revi.w ot two recent FCC decision. -- wh.re the
cam-i••ion conditionally ren.w.d the lic.n••• ot two
AM/FM coabinations, and i ••ued Notice. of Apparent
Liability for torfeitures up to $20,000 -- under.cores
the point.

In the first ca.e, the licensee had tilled the
vast majority ot its job op.ninqswith applicant. who
were referred by the station's existinq non-minority
e.ploy.... The station had failed to recruit for these
openinq.. For tho.e positions where the station did
recruit, the station tailed to keep records on the
numbers of minority applicants. While in this case the
total number ot station minority employees was below
parity, the commission has made it clear that a tailure
to recruit for job openinqs in a manner likely to
attract qualified minority applicants" and a failure to
maintain adequate applicant records, can be qrounds tor
imposition of forfeiture even where the number ot
minority employees at the station is at parity.

In the second case, the licensee did make efforts
to recruit minority applicants. These consisted ot
periodically writinq recruitment sources and requestinq
that they refer qualified minority candidates. The
licensee did not qenerally describe specitic job
vacancies to the recruitment sources, and did not

I
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aaintain .. J;ecorc1s shov!nq ~e race and. ge.nder .of its
applicants. Aqain, the FCC concluded that these steps
tell short of the "meaninqful and reqular" steps which
must be taken to comply with EEO requirements.

The upshot, as we have advised in the past, is
that in tilling job openinqs, stations~ regularly
utilize recruitaent source. Which are likely to reter
qualitied minority applicants. In addition, stations
must maintain records showing the race and gender ot all
applicants, noting which are reterred by recruitment
source., and the disposition ot each application. The
latter requirement is to ensure that the licensee has
the raw data with Which ·to monitor the status of its EEO
efforts.

We would be happy to provide whatever quidance
you may require in the tuture in ensuring your
compliance with EEO requirements.

Very truly yours,

/?u.(
~ -

Reed Hiller

2.
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The Board for Communication Services
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I. HISTORICAL-PERSPECTIVE

Less than four years after the first radio station was licensed to

operate in the United States, KFUO went on the air. It was dedicated to the

glory of God and co..itted to the purposes of Gospel outreach and service to

the listening audiences through religious proqra.-ing and "serious" music:

Construction and initial operating funding came from the Lutheran

Publicity Organization, Concordia Seminary, the Walther League and the

Lutheran Laymen's League.

In 1924, the year KFUO became operational, there were fewer than 600 radio

stations in the United States and its broadcast signal extended from the east

coast to the Rocky Mountains, thereby being available to the vast majority of

both the citizens of the United States and the constituency of The Lutheran

Church--Missouri Synod.

At its convention in 1926,The Lutheran Church--Missouri Synod received

title to the broadcast license of KFUO radio and the station became_th~.

official property of the Synod.

With the rise in the number of broadcast stations and increased industry

regulation through the Federal Radio Commission (predecessor to the Federal

Communications Commission), the broadcast range of KFUO gradually diminished,

thus serving an ever smaller number of people. (Today, there are 8,000 plus

radio stations operating in the United States. The broadcast range of KFUO-AM

is approximately 100 miles, the range of KFUO-FM, approximately 60 miles.)

1
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With its new license acquired in 1941, KFUO became a daylight-only

station. Its programming remained heavily "religious" and "classical."

During the 1940s and early 1950s, KFUO also served as the broadcast center

for the expanding Lutheran Hour broadcasts that were sponsored by the

International Lutheran Laymen's League.

In 1948, an FM license was acquired, allowing broadcasting to continue

beyond sunset. Daytime broadcasts were simulcast on both KFUO-AM and KFUO-FM.

The early 1950s saw the acquisition of a UHF television channel (Channel

30) and the establishment of plans to expand to the medium of television (a

dream that was never realized).

KFUO's radio "extension" service began in the mid-19S0s when the station's

first director, Doctor Herman H. Hohenstein, was moved from the director

position to develop this new service. !he first fruits of the efforts was

Portals of Prayer, begun in 1956. Other audio resources and radio programs

for syndication-followed--Bible study, devotional, music and other programs.

~ Program resources for congregations were also developed and promoted.

The decade of the 60s was a time for both the rise and the fall of KFUO's

extension services. From a high of two-and-a-half staff persons devoted to

extension services, the number dropped to one by 1970 and to zero in the early

1970s.

During the same period of time, programming on KFUO and KFUO-FM continued

to be simulcast. A new emphasis on "entertainment" programming and

"religious" programming was de-emphasized.

The 1970s brought new federal regulations that limited simulcasting. In

1974, the programs of KFUO-AM and FM were separated. KFUO-FM became a full

power stereo broadcast operation devoted in large measure to classical music.

Emphasis on "religious" programming returned to KFUO-AM and extension services

2



yere revived with new program offerings and services.
°03014"Joy" was acquired':

spots were produced, the KFUO choir was formed, the "Bible" project yas

initiated, congregational resources yere offered, a cassette ministry yas

begun, and a formal course offering in mass media at Concordia Seminary yas

approved and initiated. During this period, revenues and budgets increased

more than in any time since the 19405.

In its first 59 years, KFUO operated as a not-for-profit broadcast

organization. Its purposes remained largely consistent yith those of the

station in its early years. In 1983, KFUO-FM entered the arena of commercial

broadcasting, seeking advertising revenues to supplement voluntary

contributions. (It should be noted, that, except for the early years of its

existence when some operating subsidies yere received from the International

Lutheran Laymen's League and other groups, KFUO has been self-supporting.)

Recent years have seen some expansion of "religious" programming on

KFUO-AM, due in part to the addition of features produced outside The Lutheran

Church--Missouri Synod. Concurrently, there has been a significant decrease

in extension services.

In 1986, responsibility for KFUO and KFUO-FM yas transferred to the Board

for Communication Services. A program of reorganization of the operations of

the stations is currently underway and plans are being developed and

implemented for expanded service to the Synod.

Another significant advancement in the life of KFUO is currently being

pursued--the acquisition of space on a lOOO-foot broadcast tower for KFUO-FM's

transmission. Should the Board for Communication Services and its Standing

Committee on Broadcast be successful in this endeavor, it will strengthen

KFUO-FM's broadcast signal and increase the value of the FM property.

The 60 years of KFUO have been marked with radical changes. The

3
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geographical broadcast range of KFUO has gone from the majority of the United

States to a relatively small area in Illinois and Missouri. One station

became two. Broadcast hours have expanded from several hours each week to a

combined high of over 225 hours per week. It has moved from being subsidized

to being self-supporting. Financially, it bas experienced both prosperity and

poverty. Its vision for new and innovative use of radio has at times been

clearly apparent while at other times it has been obvious by its absence. It

has gone from a not-far-profit operation to one that is active in the

commercial realm.

The 60 years of KFUO have also been marked with a certain continuity __

Programming philosophy, though varied from time to time, has remained

basically the same. The aajor emphasis on religious pr09'ramming and

classical music is obvious today just as it was in the station' s infancy. It

continues to be committed to the proclamation of the Gospel through radio and

to service through its various program and resource offerings.

4
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II. SERVICE TO THE SYNOD

For nearly 63 years, XFUO has served people in its listeninq area and

beyond in the name of The Lutheran Church-Missouri Synod. Likewise, KFUo-FM

has been associated publicly with The Lutheran Church--Hissouri Synod

throuqhout its nearly 40 years. In addition to providing Gospel programming

and other ·features that are consistent with the theology, mission and ministry

of the Synod, the stations have contributed significantly to public awareness

of the Synod within the listening area. Both stations are well respected in

the community and reflect positively upon the image of the Synod.

KFUO's association with Concordia Seminary, the International Lutheran

Laymen's League, Concordia Publishing House, the congregations of the Synod

and other Synod-related entities have directly and indirectly served the Synod.

KFUO has been part of the mission and ministry of The Lutheran

Church--Missouri Synod throughout North America and beyond. Through its

"Extension" services, it has placed programs on radio stations in alISO

states and has supplied programming for stations throughout Canada and in

other places around the world. Additionally, music of the KFUO/Lutheran Radio

Choir, radio spots, devotional scripts, educational and bible study cassettes

and other resources have been distributed to many congregations in our Synod

for their use locally.

Currently, KFUO is distributing programs for use on 366 radio stations in

the United States, 19 in Canada and 10 in other areas of the world. While as

,~ recently as six years ago, the total number of station outlets was more than
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double the current number, KFUO's reach beyond the listening area is

worthy of note.

The potential for expanded service to the Synod in the area of radio and

audio-related ainistries is great. Possibilities include:

1. Providing for nurture and and spiritual growth by

offering programs that strengthen individuals;

offering audio resources to congregations and individuals;

providing counsel and assistance to congregations utilizing

broadcast and non-broadcast audio for nuture purposes;

providing, within the arena of Christian broadcasting, a clear

witness to the Lutheran understanding of theology, Scripture and

its inspired message of salvation by grace through faith, the

meaning of "church" and living the Christian life.

2. Providing program support by

informing the constituency of the LCMS regarding programs of their .

Synod;

developing, producing and offering audiotapes for leadership

training. etc.;

producing audiotapes of major events such as synodical conventions.

Great Commission Convocations, etc.;

producing and offering audiotapes that are designed as resource

material for the study of major issues confronting the church body;

prOducing and offering audiotapes in support of mission and

ministry in various areas such as parish services. missions.

evangelism, youth, higher education. social ministry. stewardship,

....orship. etc.

6



003fJ18
3. Providing for dissemination of news and feature material by

seeking and utilizing the most appropriate audio channels for

reaching the people of the LCMS with news and information that will

be helpful to them in their ministries;

gathering news and feature material related to the mission and

ministry of the Synod and producing it in a way that maximizes the

chances for broadcast of this material via external channels.

4. Providing training opportunities by

working closely with Concordia Seminary in finding ways to equip

future Pastors in the use of radio;

developing resources to equip professional church workers and lay

people in the use of radio

Program possibilities to accomplish these include:

programs for syndication, placed either nationally or locally;

audio-related resoUrces, such as tapes, records, cassettes and

.'-/~ scripts for use by congregations or for incorporation into locally

produced broadcast programs;

development of a variety of broadcast material for various formats

including devotional. Bible study. worship, preaching, music,

drama, talk. etc;

identification. training and placement of spokespersons with

expertise in various areas such as health. education, family life.

youth concerns, elderly concerns, human care, etc.;

public service advertising material in script and broadcast form

for use either as public service material or as paid religious

advertising;

audio feeds of actualities, news and feature material to broadcast

outlets

7
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I II. PURPOSE

Confident that KFUO and KFUO-FM can build upon their rich heritage and

capitalize upon their accumulated knowledge and expertise, the Board for

Communication Services and its Standing Committee on Broadcast have developed

the following statement of purpose.

lCFUO MID ICFUo-FM EXIST:

••• to serve the people of The Lutheran Church-Missouri Synod with

high quality Lutheran broadcast and non-broadcast programs and

resources that nuture Christian faith •••

•.• to support and supplement the witness of The Lutheran

Church--Missouri Synod to the Gospel •••

•.• to strengthen the communications efforts of local congregations

throughout the Synod•••

••• to contribute to the quality of life in the greater St. Louis

area through cultural and fine arts offerings.

Among the key words in this statement are SERVE, SUPPORT, STRENGTHEN,

and CONTRIBUTE. The Board for Communication Services and its Standing

Committee on Broadcast see service to the Synod as the primary focus for KFUO

and KFUO-FM. The 1986 convention action that lead to the transfer of

responsibility for KFUO and KFUO-FM to the Board for Communication Services

has allowed for KFUO's ministry to be seen in the context of the overall

synodical communications effort. The Board for Communication Services

/0
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believes that KFUO and KFUO-FM can be significant assets to the Synod Synod

wide.

It can be argued that most of the purposes set forth for KFUO could be

accomplished without retaining radio stations in St. Louis. It can also be

argued that having the stations enables the Synod to accomplish the purposes

more affectively and efficiently. KFUO and KFUO-FM are self supporting

entities that provide the physical facilities and human resources to carryon

an important ministry. With the Lord's blessing, they will also soon provide

additional material resources for expanding the ministry.
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