
companies, particularly large telephone, cellular and cable

television companies. 11
49 The Commission intended to draw this line

so that it includes all Tier 2 local exchange carriers, but "does

not exclude many firms that, while not large in comparison with

other telecommunications companies, nevertheless are likely to have

the financial ability to provide sustained competition for the PCS

1icensees on the MTA blocks. ,,50 The Commission's grant of TEC' s

request to increase the spectrum for the entrepreneurs' block

channel C license from 20 MHz to 30 MHz suggests that the

Commission intended that TEC be eligible to bid on licenses in the

entrepreneurs' blocks. 51

The Commission also added a gross revenue criterion to its

definition of small business. 52 The definition of small business

will determine whether an applicant will be allowed bidding credits

or to pay for its winning bids in installments. 53 These bidding

preferences were adopted to address the major problem facing small

businesses -- lack of access to capital.

The Commission defined a small business for purposes of

bidding preferences for broadband PCS licenses as an entity that,

together with its affiliates, has average annual gross revenues of

not more than $40 million for the preceding three calendar years.

49 .1.d.t..
50

~! 123.

51 Id. ! 126.

52 !sL. ! 175.

53 Id. ,! 133, 137.
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54

55

57

In addition, an applicant will not qualify as a small business if

anyone attributable investor in, or an affiliate of, the entity

has a net worth of $40 million or more. 54 Finding the $6 million

net worth standard overly restrictive, the Commission stated: "we

modify our small business definition for broadband PCS auctions to

ensure the participation of small businesses with the financial

resources to compete effectively in an auction and in the provision

of broadband PCS services. 1155

The Administrative Procedure Act requires agency action to be

set aside if it is "arbitrary, capricious, an abuse of discretion,

or otherwise not in accordance with law. ,,56 An agency must examine

the relevant data and articulate a satisfactory explanation for its

action based upon the record. 57 An agency action violates the

Administrative Procedure Act if the agency has "failed to consider

an important aspect of the problem" or has "offered an explanation

for its decision that runs counter to the evidence before the

agency. ,,58 An agency must provide a reasoned analysis indicating

that prior policies and standards are being deliberately changed. 59

l!L. , 175.

Id. ! 174.

56 Administrative Procedure Act § 10(e), 5 U.S.C. § 706(2) (A)
(West Supp. 1994).

California v. FCC, 905 F.2d at 1230.

58 Id. (quoting Motor Vehicle Mfrs Ass'n v. state Farm Mutual
Auto Ins. Co., 463 U.S. 29, 43-44,103 S.ct. 2856, 2866-67 (1983».

59 Motor Vehicle Mfrs Ass'n v. state Farm Mutual Auto Ins. Co.,
463 U.S. 29, 43-44, 103 S.ct. 2856, 2866-67 (1983).
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The Supreme Court has stated that "unless we make the requirements

for administrative action strict and demanding, expertise, the

strength of modern government, can become a monster which rules

with no practical limits on its discretion."6O

The Commission must articulate a rational connection between

the facts found and the choice made between the two different

standards in this case, the net worth test and the gross revenue

criteria. 61 The potential advantages of alternatives must be

considered by the Commission so that it may discharge its

responsibility to select the regulatory course of action most

likely to meet the public interest.~

There is no rational relationship between the gross revenue

criteria of $125 million adopted by the Commission and the

regulatory problem -- the lack of access to capital necessary for

small businesses to successfully bid against large firms in the

auctions for broadband PCS licenses. M The Commission reasonably

decided to adopt a $500 million total asset threshold to limit the

size of firms eligible to bid on the licenses in the entrepreneurs'

blocks. However, there is DQt adequate record support for the

Commission's inclusion of a gross revenue criterion of $125 million

60 Burlington Truck Lines. Inc. v. U.S., 371 U.S. 156, 167, 83
S.ct. 239, 245 (1962) (quoting New York v. U.S., 342 U.S. 882, 884,
72 S.ct. 152, 153 (1951) (dissenting opinion».

61 Burlington Truck Lines. Inc. y. U. S., 371 U. S. at 168, 83
S.ct. at 246.

~ National Ass'n of Regulatory util, COmm'rs y. FCC, 737 F.2d at
1129.

63 Fifth Report and Order, slip Ope !! 110, 121.
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for determining eligibility to bid on licenses in the

entrepreneurs' blocks. Nor is there a rational basis for adding

the criterion of $40 million in annual gross revenues for

determining eligibility to receive small business bidding

preferences.

The $125 million gross revenue criterion does not achieve the

purpose for which it was designed. While the Fifth Report and

Order increases the spectrum for the entrepreneurs' block channel

C license from 20 MHz to 30 MHz in response to TEC's comments filed

in this proceeding, the gross revenue criterion excludes TEC from

directly bidding on licenses in the entrepreneurs' blocks. The

gross revenue criterion for defining a small business precludes TEC

or its small, rural telephone companies from receiving bidding

credits or paying for their winning bids in installments.

Furthermore, while the $125 million gross revenue figure was

designed to include all Tier 2 local exchange carriers, it

disqualifies TEC's Tier 2 local exchange carriers from directly

bidding on licenses in the entrepreneurs' blocks. M

Gross revenue, however, is no indication of the amount of

funds that an entity has available to be used for bidding in an

auction, especially when that entity is involved in a volume

intensive business with high operating costs and small profit

margins, such as interexchange resale. As long as there is a $500

million total asset threshold, there is no evidence that an

affiliated group of small businesses with $350 million in gross

M Id., , 123.
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revenue but less than $30 million net worth could outbid a single

company with less than $125 million in annual gross revenues, but

$99 million net worth. 65 It is more likely that the single

company, which has more than triple the net worth of the affiliated

group and therefore more unencumbered assets with which to bid,

will outbid the affiliated group. The gross revenue criteria is

irrational because it would permit the company with more resources

with which to bid to participate in the auction for the

entrepreneurs' block licenses while excluding the affiliated group

with less resources.

VII. A Small Business Should be Defined as an Bntity that,
Together with its corporate Affiliates, Has a Het Worth
Of Less Than $30 Million, Total Assets of Less Than $300
Million and Ho Attributable Individual Investor with a
Personal Net worth of $125 Million or More

Eliminating the gross revenue criteria will cure the defects

in the Commissions current eligibility standards. A small business

should be defined as an entity that together with its corporate

affiliates has (i) a net worth of less than $30 million at the time

the applicant's short-form (Form 175) application is filed; (ii)

total assets of less than $300 million at the time the applicant's

short-form (Form 175) application is filed; (iii) no attributable

investor or affiliate who has a personal net worth of $125 million

or more; (iv) a control group all of whose members and corporate

affiliates are considered in determining whether the entity meets

65 This example uses $99 million net worth because section
24.709 (a) (2) of the Commission's rules currently prohibits an
entity from bidding in the auction for the entrepreneurs' blocks if
any attributable individual investor has a personal net worth of
$100 million or more.
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the $30 million net worth standard and the $300 million total asset

threshold; and (v) such control group holds 50.1% of the entity's

voting interest, if a corporation, and at least 25% of the entity's

equity on a fully diluted basis. An entity that meets this

standard should be eligible to bid directly on licenses in the

entrepreneurs' blocks, receive bidding credits as a small business

and be eligible to pay for its winning bids in installments.

The assets and personal net worth of individuals should not be

considered in determining whether a PCS applicant meets the $300

million total asset threshold or the $30 million net worth standard

for a small business. Including the value of stock in a PCS

applicant held by individual investors in the calculation of these

eligibility thresholds would count those amounts twice: once, when

determining the total assets and net worth of the PCS applicant and

its corporate affiliates and, again, when including the value of

the stock of the PCS applicant and its corporate affiliates held by

individual investors. such double counting would also limit the

ability of small businesses to attract individual investors with

the financial, managerial and technical expertise needed to

"provide sustained competition for the PCS licensees on the MTA

blocks. "66

A M.t worth standard of $30 million for defining a small

business coupled with a $300 million total asset cap and a personal

net worth limit of less than $125 million for any attributable

investor or affiliate is a superior alternative to the gross

66 Fifth Report and Order, slip op. , 123.
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revenue criteria and is the regulatory course of action most likely

to further the public interest. A $30 million net worth test is

also less complicated than the rules adopted by the Commission and

can be more effectively administered. The complexity of the

current rules was shared by Commissioner Rachelle B. Chong, who

stated that lithe competitive bidding plan we have crafted is more

complicated than I would have preferred. 1I67 Furthermore, the many

years of Small Business Administration application of a net worth

test for defining a small business provides the Commission with an

extensive body of caselaw upon which it may rely.

VIII. Conolusion

For the reasons discussed herein, Telephone Electronics

Corporation respectfully requests that the Commission reconsider

its Fifth Report and Order in order to more fully carry out the

goals of Congress to ensure participation by small and rural

telephone companies in the provision of broadband personal

communications services.

Respectfully submitted,

TELEPHONE ELECTRONICS
CORPO TION

By:
es U. r p

Arter & Hadden
1801 K Street, .W., Ste 400K
Washington, D.C. 20006
(202) 775-7960

Its Attorney
August 22, 1994

67 Fifth Report and Order (separate statement of Rachelle B.
Chong) •
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Households in siDsk
family homes were least
likely to be pboDeIess.

A mere 3 percent of
householders in single-
family houses had no
phone; the rate rose to 8
percent for householdenl
in buildings with two or
more apartments.. In alb·
er typeS of units (mostly
mobile homes), the
phonelessness rate
reached 13 percenr. Con
sequently, pboneless
householders were far less
likely than all household·
Cl'S to reside in a single
family home (38 percent
versus 66 percent).
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