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Mr. William F. Caton
Secretary
Federal Communications Commission
Washington, D.C. 20554

Re: MM Docket No. 93-107
Channel 280A
Westerville, Ohio

Dear Mr. Caton:

DOCKET FILE COpy ORIGL~AL

Enclosed for filing on behalf of Ohio Radio Associates, Inc. are an original and
eleven (11) copies of its opposition to a petition of leave to amend and related amendment
filed by Shellee F. Davis on August 15, 1994.

Please contact the undersigned in our Washington, D.C. office.

Respectfully submitted,

MCNAIR & SANFORD, P.A.

Enclosure

B:CATON.156



Before the RECE~V'ED
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554 'AUG 24 1994

FEDEPALCOUtIJNlCATKH)COMMISSION
a:FlCECf SECRETfIR'{

In re Applications of:

DAVID A. RINGER

Applications for Construction
Permit for a New FM Station,
Channel 280A, Westerville,
Ohio

To: The Review Board

)
)
) MM Docket No. 93-107
)
) File Nos. BPH-911230MA
)
) through
)
) BPH-911231MB
)

DOCKET FILE COpy ORIGINAL

OPPOSITION TO DAVIS PETITION
FOR LEAVE TO AMEND

Respectfully submitted,

MCNAIR & SANFORD, P.A.

By: _
Stephen T. Yelverton
Attorneys for Ohio Radio

Associates, Inc.
1155 15th Street, N.W.
Suite 400
Washington, D.C. 20005
Telephone: (202) 659-3900

August 24, 1994
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OPPOSITION TO DAVIS PETITION FOR LEAVE TO AMEND

Ohio Radio Associates, Inc. ("ORA"), by its attorneys, pursuant to Section 1.294 (b)

of the Commission's Rules, hereby submits this opposition to petition for leave to amend.

On August 15, 1994, Shellee F. Davis ("Davis") filed a "Petition for Leave to Amend" and

related amendment. In opposition, ORA offers the following comments.

Short-Spacing

In her petition for leave to amend, Davis seeks to amend her application to

specify a new tower site and to provide the required engineering data. The engineering data

submitted by Davis acknowledges that the new tower site is short-spaced to both Station

WTTF(FM), Tiffin, Ohio, and Station WPAY(FM), Portsmouth, Ohio. Davis seeks to

justify the short-spacing to Station WTTF by reliance upon Section 73.213 (c)(1) and to

justify the short-spacing to Station WPAY by reliance upon Section 73.215.

However, Davis mistakenly relies upon Section 73.213 (c)(1). That provision is

limited to facilities with no more than 3,000 watts ERP. Davis proposes operation at 6,000

watts ERP. She can not evade this provision by limiting power to 3,000 watts in the lobe

toward Station WTTF. Section 73.213 (c)(1) explicitly states that it applies to Class A

stations with no more than 3,000 watts. It does not state that it applies to 6,000 watt

stations which reduce their power to 3,000 watts in one or several lobes.

The applicable provision is Section 73.213 (c)(2) which governs stations with facilities,

such as proposed by Davis, operating at greater than 3,000 watts. That provision requires

an exhibit demonstrating the consent of the licensee which is short-spaced. However, Davis

fails to include such an exhibit from Station WTTF. Accordingly, her amendment is fatally

flawed and must therefore be rejected.



In any event, it would be unlikely that Davis could obtain the required consent from

Station WTTF. As noted in the engineering exhibit attached hereto, Davis' proposed

contours would overlap those of Station WTTF. See, attachment 1 (although this exhibit

refers to the proposed contours for ASF Broadcasting Corp., Davis acknowledges at p. 4,

para. 4, of her petition that her coverage proposal is virtually the same).

Section 73.213 (c)(2) also requires that, if the short-spaced station is not a Class A

facility (which is the case with Station WTTF), then the applicant must demonstrate that

no fully-spaced tower sites are available. However, Davis fails to make such a showing.

Accordingly, her amendment is fatally flawed on this basis alone and must therefore be

rejected.

ORA's application specifies a fully-spaced tower site. The application of Wilburn

Industries, Inc. ("WH') was recently amended to specify the same fully-spaced tower site.

Thus, Davis could not make a showing that no fully-spaced tower sites are available.

In an opposition to the WII amendment, filed July 22, 1994, Davis attempted for the

first time to raise questions about the availability of the ORA and WII tower site. Davis

contends that, because their proposed tower site is located on farm land which is being

leased to a tenant farmer for cultivating crops, the site may not be available to ORA and

WII. However, Davis failed to provide any information from the tenant farmer about the

availability of the proposed tower site.

In a pleading filed on August 2, 1994, WII submitted a letter from the tenant farmer,

Fred Hendren, dated July 26, 1994. He cultivates 700 acres of farm land owned by the

person who gave ORA and WII "reasonable assurance" of a 5 acre tract for a proposed
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tower site. Hendren states that he has no objection to the 5 acre tract being used for a

tower. See, attachment 2.

In her August 15, 1994, petition for leave to amend, Davis does not dispute

Hendren's letter or directly contend that the ORA and WII tower site is unavailable.

Rather, Davis claims that it would take too much time and be too much trouble to deal with

the owner of the site. Accordingly, with this implicit concession that a fully-spaced tower

site is available, Davis' amendment which proposes a short-spaced tower site is required to

be rejected, pursuant to Section 73.213 (c)(2).

Davis' amendment must also be rejected because of the proposed short-spacing to

Station WPAY. This short-spacing is newly proposed and would not be "grandfathered"

pursuant to Section 73.213.

Commission policy proscribes an applicant in a comparative hearing from proposing

a short-spaced tower site if a fully-spaced tower site is available. North Texas Media, Inc.

v. FCC, 778 F.2d 28, 34 (D.C. Cir. 1985). As previously noted, a fully-spaced tower site is

available for use.

Davis' reliance upon Section 73.215 to justify the short-spacing to Station WPAY is

woefully misplaced. Although that provision permits the use of directional antennas for

short-spaced tower sites, their use is explicitly prohibited if a fully-spaced tower site is

available. MM Docket No. 87-121, 6 FCC Rcd 5356, 5360, para. 27 (1991). As previously

noted, a fully-spaced site is available for use.
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Lack of Due Diligence

In an amendment, dated March 29, 1994, Davis reported that the tower site initially

specified in her application had been sold. However, Davis never informed the Commission

when the site was sold. Because of the refusal of Davis to provide this essential

information, ORA conducted a search of the local land records. Attached hereto is a deed

for the tower site in question, which is dated January 6, 1994. See, attachment 3.

Accordingly, a substantial and material question of fact is raised that Davis knew of the sale

before being formally notified by the site owner on March 2, 1994.

Moreover, in view of the January 6, 1994, sale date, a substantial and material

question of fact is raised as to whether Davis has acted with "due diligence" in obtaining

"reasonable assurance" for the new tower site. Imagists, 8 FCC Rcd 2763, 2765, para. 14

(1993), applicants should submit curative amendments no more than 30 days after they learn

or should have learned of the need for an amendment and should explain and document

any delays beyond 30 days.

Davis claims, in her petition, at pp. 1-2, and in her attached declaration, dated

August 10, 1994, at p. 1, para. 2, that she first learned of the sale of her proposed tower site

on March 2, 1994, and immediately proceeded to obtain "reasonable assurance" from the

new owner of the site. She then claims that she learned, through a pleading filed by WII

on April 13, 1994, that the new owner had "possibly" changed his mind.

Because the new owner had not informed her of any change of intention, Davis'

attorney contacted him directly to ascertain that the site was not available. In view of this

admission by Davis that the new owner never initiated a response indicating that he had
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changed his mind, a substantial and material question of fact is raised that he never gave

her "reasonable assurance" in the first instance.

Even assuming that Davis' claims are true, she has not adequately explained why she

could not have submitted an amendment for a new tower site by May 9, 1994, or shortly

thereafter. David A. Ringer ("Ringer"), another applicant in this proceeding, filed such an

amendment on May 9, 1994, specifying the same site which Davis specified in her August

15, 1994, amendment.

Ringer is in the same situation as Davis. Both initially specified the same site in

their application and both received letters on or about March 2, 1994, informing them that

the site had been sold. Both Ringer and Davis were purportedly under some illusion in late

March and early April 1994 that the new owner would make the existing site available.

However, after this illusion was shattered, Ringer then expeditiously proceeded to

specify a new tower site on May 9, 1994. On the other hand, Davis procrastinated. See,

Neil I. Saunders, 102 FCC2d 865 (Rev. Bd. 1985), rejection of amendment is required

where it is shown that applicant procrastinated in taking steps to amend.

Davis' claim that she was unable to obtain "reasonable assurance" of the tower site

specified by ORA and WII is not believable. In a declaration, dated August 10, 1994, at

p. 2, para. 5, Davis concedes that she received on June 3, 1994, a letter from the owner of

the ORA and WII tower site stating that the site would also be available to her. This letter,

dated May 25, 1994, does indicate that such a lease would be subject to release of the tower

site from a farm lease. See, attachment 4. However, as previously noted, the tenant farmer

has no objection to use of the site for a tower. See, attachment 2.
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Accordingly, Davis' claim that availability of the site is clouded with uncertainty and

could not be timely worked out because the land in question is being farmed, must be

rejected as not credible. Even if there was an appearance of a possible problem with the

site, it took WII only four days to contact the tenant farmer to satisfactorily resolve this

matter. See, attachment 2.

Davis received "reasonable assurance" of the ORA and WII tower site on May 26,

1994, but decided that she did not want it. Accordingly, any delay after that date in filing

an amendment for the ORA and WII tower site can not be justified. Although Davis may

have the prerogative to choose whatever tower site she desires, such fickleness and

procrastination in choosing a site to specify undermines any claim of "due diligence."

Davis' claims as to "due diligence" are so incredible on their face that they raise

substantial and material questions of fact as to misrepresentation and lack of candor.

Under Commission precedent, a post-designation amendment can not be accepted if it

would require the specification of new issues and require additional hearings. See, Section

73.3522 (b); Erwin O'Connor Broadcasting Co., 22 FCC2d 142, 143 (Rev. Bd. 1970).

Davis, at n. 3, of her petition, contends that the requirement of "due diligence" has

been relaxed by the Commission in view of the "freeze" on comparative proceedings. She

points in particular to Public Notice, FCC 94-204, reI. August 4, 1994, and contends that it

states that the filing of pleadings will be held in abeyance. However, Davis misrepresents

Commission policy in this respect. The Public Notice, at p. 2, only stated that the filing of

motions to enlarge the issues would be held in abeyance and did not mention amendments.
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In Public Notice, FCC 94-41, reI. February 25, 1994, which first announced the freeze,

applicants were instructed to continue to timely file required amendments.

Accordingly, Davis has utterly failed to show "due diligence." Thus, she can not

demonstrate "good cause." See, Capitol City Broadcasting Co., 7 FCC Red 2629, para. 4,

n.2 (1992), amendment rejected where applicant failed to document claim of "good cause."

If the amendment of Davis is rejected, her application is subject to dismissal with prejudice

from this proceeding. See, Shablom Broadcasting. Inc., 93 FCC2d 1027, 53 RR2d 1203

(Rev. Bd. 1983), aff'd memo sub nom., Royce International Broadcasting V. FCC, 762 F.2d

138 (D.C. Cir. 1985), cert. denied, 474 U.S. 945 (1985).

Availability of the Former Tower Site

The amendment of Davis must be rejected on another basis. The March 2, 1994,

letter from the former tower site owner indicates that Davis never had "reasonable

assurance" of that site. See, ORA's April 21, 1994, motion to enlarge the issues against

Davis. The March 2, 1994, letter states in pertinent part that the site owner had only been

"willing to negotiate" with Davis a "possible" lease of the tower site. However, a mere

possibility that a site will be available is not sufficient. William F. and Anne K. Wallace,

49 FCC2d 1424, 1427 (Rev. Bd. 1974); National Communications Industries, 6 FCC Rcd

1978, 1979, para. 9 (Rev. Bd. 1991), aff'd, 7 FCC Red 1703 (1992). More than a vague

"willingness to deal" is needed to constitute "reasonable assurance." Progressive

Communications, Inc., 3 FCC Rcd 5758, 5759, para. 9 (Rev. Bd. 1988). See also, ORA's

exceptions, paras. 82-84, filed December 20, 1993.
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It is axiomatic that an applicant must have IIreasonable assurance ll of the availability

of its proposed tower site at the time of initially filing its application. Rem Malloy, 6 FCC

Rcd 5843, 5846, para. 15 (Rev. Bd. 1991); Adlai E. Stevenson IV, 5 FCC Rcd 1588, 1589,

para. 7 (Rev. Bd. 1990); Radio Delaware Inc., 4 FCC Rcd 8630, 8631, para. 9 (Rev. Bd.

1989). Accordingly, unless Davis demonstrates that she had IIreasonable assurancell of her

former proposed tower site at the time of initially filing her application, a new tower site

can not be approved. Colorado Television, Inc., 98 FCC2d 513, 518, n. 6, 56 RR2d 1080

(Rev. Bd. 1984), rejection of initially specified tower site requires rejection of amended

tower site because the chain of II good causell has long been broken.

Availability of the New Tower Site

Davis' amendment must also be rejected because she does not have "reasonable

assurance" of the new proposed tower site. In a letter, dated July 13, 1994, the tower site

owner only expressed a willingness to enter into negotiations. As noted above, this does not

meet Commission requirements. Progressive Communications, Inc., more than a vague

IIwillingness to deal ll in the future is needed to constitute IIreasonable assurance. 1I

The July 13, 1994, letter is defective in another respect. The tower site owner limits

and conditions use of the site to a 5 kw transmitter. This is apparently because of use of

other transmitters at the site. Davis proposes in her amendment the use of a 6 kw

transmitter. However, she fails to explain the conflict between the tower site letter and her

engineering proposal. Accordingly, this conflict prevents the effectuation of Davis'

engineering proposal and thus requires the rejection of her amendment.
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Comparative Upgrading of Signal Coverage

If the amendment of Davis is accepted, her application must be frozen as to her

initially proposed signal coverage. See, Nugget Broadcasting Co., 8 FCC Red 7121, para.

3 (1993).

Conclusions

The petition for leave to amend of Davis must be denied and her amendment

rejected based upon multiple independent factors. She is proposing a short-spaced tower

site which on its face fails to comply with either Section 73.213 or 73.215. Her engineering

proposal is nothing more than a "Rube Goldberg" contrivance designed to evade and to

eviscerate the Commission's spacing requirements at the expense of the public interest.

The petition for leave to amend must also be denied and the amendment rejected

because Davis has utterly failed to demonstrate "due diligence." Another applicant in this

proceeding, Ringer, who was in the exact same situation as Davis, specified a new tower site

on May 9, 1994. It then took Davis, over three months, until August 15, 1994, to file a

"copy-cat" amendment.

Davis' excuse that she was looking at another tower site which had problems as to

its availability is simply incredible on its face. Another applicant in this proceeding, WII,

who was in the exact same situation as Davis specified that site on July 14, 1994. Whatever

apparent problem there may have been with the tenant farmer who is cultivating the land

surrounding the specified tower site was resolved by WII within four days of first being

notified of the purported problem. If WII could expeditiously resolve this matter, there is

no reason why Davis could not do the same. Moreover, Davis' explanation with respect to
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her claims of IIdue diligence ll raises such substantial and material questions of fact as to

misrepresentation and lack of candor that a hearing would be required.

The petition for leave to amend must be denied and the amendment rejected because

there are substantial and material questions of fact as to whether Davis had IIreasonable

assuranceII of the tower site initially proposed in her application. Finally, there are

substantial and material questions of fact as to the availability of the tower site specified in

Davis' amendment. This includes the fact that Davis proposes the use of a transmitter

which exceeds limitations imposed by the site owner.

WHEREFORE, in view of the foregoing, the Review Board is requested to deny the

petition for leave to amend filed by Davis and to reject her tower site amendment.

Respectfully submitted,

McNAIR & SANFORD, P.A.

I

~

Step T. Yelvert~nC'
Attorneys for Ohio Radio

Associates, Inc.
1155 15th St., N.W.
Suite 400
Washington, D.C. 20005
202-659-3900

August 24, 1994

020970.00001
ORA.824
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TECHNICAL EXHIBIT
OHIO RADIO ASSOCIATES, INC.

WESTERVILLE, OHIO

Technical Statement

This technical statement and accompanying figures
have been prepared on behalf of Ohio Radio Associates, Inc.
(herein ·Ohio·), applicant for a new PM station on channel
280A, to serve Westervill~, Ohio. At Ohio's request, this
firm was asked to determine whether, under the criteria of
section 73.215 of the Federal Communication Commission's
Rules, prohibited contour overlap would be caused to existing
station WTTF-FM, channel 279B, Tiffin, Ohio by the proposed
Westerville, Ohio, channel 280A facility of ASP Broadcasting
Corporation (herein wASp·) as amended in June 1994. 1

The attached Figure 1 is a map showing the protected
and interfering contours (based on 573.215) for WTTF-FM and
the proposed ASF facility. A maximum class B facility with 50
kilowatts effective radiated power and an antenna height of
150 meters above average terrain was assummed for WTTF-FM. As
can be seen from the map, there is predicted overlap of the
ASP proposed 48 dBu [F(SO,10)] interfering contour and the
WTTF-FM S4 dBu [F(50,50)] protected contour. The extent of
the contours was determined using the method of 573.313 of the
FCC Rules based on the stations' effective radiated powers,
antenna heights above mean sea level and transmitter site

lThe FCC File Number assigned to ASF's application is BPH
911230MB.
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Page 2
Westerville, Ohio

locations as found in the FCC records for the stations and
tabulated in the attached Figure 2. Distances to the contours
for WTTF-FM were determined along the standard eight radials
(every 45 0 of azimuth beginning a 0 0 True North) and along the
direct bearing toward the proposed ASF facility. Distances to
the ASP contours were determined along 36 evenly spaced
radials (every 10 0 of azimuth beginning at 0 0 True North)
taking into account the effective radiated power in each
radial direction determined from the ASF directional antenna
pattern on file with the FCC. Terrain elevation data were
obtained from the N.G.D.C. 30-second terrain database.

David B. Dickmann

du Treil, Lundin ~ Rackley, Inc.
240 H. Washington Blvd., Ste. 700
Sarasota, Florida 34236
(813) 366-2611

July 28, 1994
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CONTOUR PROTECTION STUDY

Prepared for

OHIO RADIO ASSOCIATES. INC.

WESTERVILLE. OHIO

du Treil. Lundin cl Rackley. Inc. Sarasota. Florida
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Figure 2

TECHNICAL EXHIBIT
OHIO RADIO ASSOCIATES, INC.

WESTERVILLE, OHIO

Tabulation of Station Facilities and Site Coordinates

Station ERP/RC-AMSL* Site CQQrdinates

Assumed 50 kW, 383 m 41· 08' 20· North
W'M'F-FM, CH 279B 83· 14' 45 11 West
Tiffin, OH

Proposed, CH 280A 6 kW (Max-DA), 383 m 40· 09' ))11 North
BPH-911230MB 82· 55' 21- West
(Amended June, 1994)
Westerville, OR

*ERP is effective radiated power. RC-AMSL is height of the
antenna radiation center above mean sea level.

TOTFL P.06
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FREJ) BENDRIN
3925 Beech Road.

Johnstown, Ohio 43031
July 26, 1994

218 P03 A..G 01 J 94 11 : 53

B, p.2

Wilburn Industries, Inc.
c/o CharlasW. Wilburn
210 South court street
Circleville, Ohio 43113

Dear Mr. Wilburn:
•

This letter is in response to your inquiri.. reciardinv a
certa1n five acres of ¥'eal e.tat. which I farm tor Delores Buell.
X currently tarm land "longing to Delores Buell of about. 700
acre., which land includes a certain 5 acre tract the center point
ot which is approximately 600 .eters northeast o~ the inter••ction
ot Route 37 and County Line Road in LicJd.ng county, ohio I I'orth
Latitude 40 cleqreu, 11 minutes, 33 a.con4. and West Lonqitude 82
degrees, 45 minutes, 01 a.conds. I am aware that IIrs. Delores
Buell has .xpr••••d her firm and present intention to le... auch
land to Wilburn Industri.s, rnc. in the .vant i:hat t:he PCC shOUld
award to it a construction permit tor radio tow.r and transmitter
site, and I have read anel I concur in Mrs. Buell'a lett:ar ot Karch
31, 1994 to Wilburn Inc!ustri.. , Inc. You have indicat.d that
Wilburn Industries, Inc. has applied for the broadcast licena. of
WBBY-FM, Westerville, Ohio, and this letter is to confirm that
should the Federal communicatioft8 Commia.ion award Wilburn
Industrie., Inc. or any of its successors or assiqns the
construction permit, that I have a present and firm intention to
release any inter.at I may have in such real estate or in crop.
qrowinq thereon at Cbe time that Wi1b~ In4ustriea, Inc. enters
into a lease with Hrs. auell for the subject premi••s.

This letter does not constitute a lease, or sublea••
aqreement. At the time Wilburn Xnduatri.. , XDc. enter. a lea.e for
~e .ubject real estate with Delores SUell or her .ucceasora or
assiqns, the amount to be paid te .. by Wilburn Industrie., Inc.
for damages to any growiDq crops or any other clamaCJe. I lliqht incur
will be negotiated between .. and Wilburn Industries, Inc.

In consideration of em. dollar and other valUable
consideration I hereby authoria. Wi1J:>urn xndustri•• , Inc. to
specify th. rer.renced real property •• it. transmitter location in
ita PCC application. Z alao give Wi1J:>urn Industrie., Inc.
a.surance ot ay pre.ant f1rm intention that thi. tower site will be
available to it and its lIUCCesBOrs or aasigna subject to the
cenci!tions .et forth above. I wish you the best of luck in
pursuing your application for licensure with the PCC.

Sincerely,

~~-..J.!WO
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UD.RAL lf~t PIIP.·

QNP CORPORATX.ON, .ka QNP CORP., an Ohio corporation, for
valusbl_ oon.ideration p_id, qrant. with g6neral warranty oovenant.
to SPlkIT COMMUtUC"TIONS, INC., Iln Ohio eorporat:ion, "hoa. tu
mailing add-ran iDt 114 Dor-cheater Squarea, We.terville, ohio
43091, thea fol1owln9 re.l· property aituat:ad in the CO\lnty of
DAlaware, in tha State of Ohio, and in the Town8hlp of Trenton, and
bound.d and described a. followi.

SES "IXHIBIT A" ATTACHED UBRBTO
AND INCOlU'OAATED H~RBIH.-.

Laat Ilt:;mont Refer.Me; ~e.d Book 4.tLJ •
page "l? I Reoorder'l - Office, 081."ax.
County, 0 o·

Aleo known •• t
Sunbury, Ohio

12951 Ealt state ltoute 31,

QNP CORPORAtION, aka QNP CORP.

BYI~eit ~~d.nt

Th!. conveyance i. lubject to all oovan.nt., re.triotions,
~~G9mQnt., and taxes aacru~d throu9h tho date of e10ling, if any,
of. recoz;d. The 8rant~rs do further hereoy remise, release a.."1d forever quit-cls.iJn to the
s'l1d Spint Co:mJuniCllt1cns, Inc., its :>uccessors and· asslg1!S forever, that certain*

IN WITNBSS WBERBOP, the Grantor. ha~. caused thi. DRad to bu
exftcuted this Gt,I-4. day of ~A:J c.,.,tt~ , 1994.

Signed and Aaknowledged

~ ...~~

STATB OF osro,
COUN'rY OJ!' FRl\NXLIN, SS r

BB no IU!IllIIlllBRIlD, tbot on thie W day of~ •
1994, before me the IIUblc.rlber, It Notary PublI~tlor .aId
county and Itate, personally appeared the ahov -named QNP
CORPORATION, aka QNP CORP., throughite Pre.ident, Carl C. Nour8o,
who aaknoW'ledq.d that. ho did lign thQ foregoinq inetruZftant and that
tbe aame is hi. free act and deed and the free act And deed of QNP
CORPORATION.

".," :::: r .,' ,'",
":1. I.· .• ·'·

Thi. In.trumen~ Prepared ayz

Carl B. Fry, U8q.
nY " WALtBR CO., LPA

~ t'->- 3S Bt\8t Livingston Avenue
~ - fC01\Ullbue, Ohio 43215

C'r') 614 I 228-2300

~ ~ ~l"adin tr;lncm~<,~~-- ~_.. - •

DONALD L SHAW
NOTARY J'IIIlIC. STATE Of 01110

IN r:f1,.'''!lr~OIIUI'Il'fS J!J,..r "r., tmu
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Silttli',BI11n;hI' mHt~1 (of Qt!ic. GCUflt) cf D~leNum, fVN:'lSni) of Trerltt'n Sfl('1 teinrl ~aft
(If '''lot ~'y, 9t1t)-rlna ',21~), Se"tbr lh'8H (3).:'o'Nnslllrl Four (4j HorU., Rltn~f flx(e ~f

'.1 13)'V\ 9!S~ UnFed Hlatfls MjlHary '...rnds 8'.'0' b$jllg C)lweYfld b,'f (Ie'~t to U~IP

C')(,XireUc,n Sf, r3cordfld I" CeHd BOC:I~ 4119, F'a'~e 1'~, HecNce,', Offl~, DelaNIU'1J
COlin.)' Chio !rd bfllrlg m"r ~ ':1erlic\,Jerl~r \',SflC"lted U /olloNf,:
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!

Th9l'\t~ SfJuth~) I)fQr81'S, CO Min/Jllls, OO·3f{con:i! ESHt, along U'.e smlhorlf liM of
the sHi~1 18,2', f,arG I-I:1f!Hract, e dlsl.arlC'} (If '198.'X' fHe( ral'Jr'!'19 \e, ~\e TRlJf. f Li\CE
OF eE.13INr~INr~ !1f'd ccnlaL)il,lQ 3.O'JC a:ms II10re ¥ Iss! end be!nu WI)jfCf tCl2l1e(Ja'
'~'-I ~- jf wa~, IlB3emer,\$ ami r !strl.:trorlS of re cclrcl. .

lharCf'·~,OI.Jth 00 Derjr-fIQ'I, i)(1 ~1itlu;ejil JCI ~,C'IJolds 'Hast. al'.)rg the. 'N()SI.Il,'~1 ct 1M
'1016. J~cre Wihc:n iWCf

., :t (I\$te;,c.$ of 53C .OQ;',8t:t.LO a Ran '0 3C fp'kfl (set) In lte
cfln',erlirl8 of CI\t' Slate ROl/lf ~7 and ptlsslllg a (fo.u1<1) WII lI1cnlTelo pin ~1 ,613 fefll
v,S!,I) a', 4.11 ftNl and passing a (h\.'nd)' 3i,t inCh Irw ph 1,0 1J~ fafit ':'ut) flt '513.&1
feel;

nle:lte NOffh ;}(I [19JI"!F.S, 01) MI1l.tes, Oi,l.!)iC{;nci$ Well\, a'ollg ttle Cfln'.etllfl8 of C,ld
SLa',e R')ute 3', a di,)tl1n~ of ·,93.1,){] {'Ie . .t/, fIF.a'lmaj !3~j~e ,61)t: III ~a'd cent&rlire;

I~~gl.1r,i(lg at a (fCIU1C.)16 Irlcll eliE,meler.s',Ufllf.'I:Vllt11 fl F.~~ ·r~£liI (set/,!t the ,1(rtlleaH
ccrr,el:pHle aD{NH deacritle1j a,£JOJ :ac:re trat't, stid 91ufOJ:' SOtl F'.K Nuil bHiriQ sf the
S,,~,p"etls' C.)r1U In a 1£,;21 atH t"ar;t :)Vf03C:b{ll'Of,'es J. and Jane ',~ l-'.wd {r1e',d
eOli~ (H20, Pa~,e 2~~8J iln/j alfO bflirlg in the w'~e( l'OfI chi 141>.U HCI'e lrlJCL C,W,1fd b)·
Henry.·.). Wlhon Jr , I~t 8, ('){Is,j /3col\ 1,1'3, PHg~ 1>25) a/I t,elou Clf 'hi) JteCClrlle",
J1fice ['slaV/aie COIIO,y, said (fol,.trld'j flWO').aoj ''''.1<. N:ll1 (~el) I)eln~ lhe fut',E
P,'JI.CE Or 'afiGlltiNl~,Goi \l,iH (,6!Jc,'ir,thm, .

';ha~,c(} Uorth CIO D~rlnel;,J(' Mirlul.eH, X Ser.or)ds ';nt, t;~onfl "1~ ea!llfrl'f FOI! (If:i
1:l5:1~;! !r~ol o'Nrl8,j by Da, it' e. a ';utisJ. JHc/,WI1 «(163t'. ~QiJk45e, Peg{172:!), 8

. distinCt: (,f '$eo.X' flfeL t.> :i (found'j ~/4 lrddr.Of\ pir (up 0.3'). In lhe s(/u.htniy 'ine 1)1
ttl~ alore1i3'd 1fi.J.1 8!;m Haid tract, arid pasr~ir,g a IfcJ\,I1)d) ~!/'I hen pi1ll,fhlsh) at 4f3.:~4

helljrd,>e.S~iirg 8 (fCllJl\d) :UJ j hen ',ren pl'l (upC.3) at 6.')6.13 iefl~
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Page Two (2)

Bearlpgs were based on th·e previous de'uS Y,?r this tract and the east line·as·belng
SOU~\ 00 OGgreliUl. 00 Minutes, 00 ~econds West.

NOTl;!: 'As per the Previous Dsed of Recdrd (DeeQ. Book 449. Page 773). The
Graotor"S dq further hereby remise, release and·foraver qUit..cfalm to Ule s,aid QNP .
Cocporatlon, its successors·and Q&signs forev9rj that certain radio lrs.nsmlsslon lower
along with all attachments. guy wires, appurtenallces, ard other paraphernalia

.necessary for the operation thereof.

The abaVQ description was prepared ba.aad on an Actual Field .Survey by Bischoff &
Associates. Inc. on Dacember 30, 1993 and January 3, 1994 and from Records 011 file
at the Recorder's Office, Delaware County, OhIo.

, "

~~_________ tYf~. 94
Date

h:36293Iease/misc/QNP.des
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N-83-94 11.11 FROM. BRITT BUSINESS SYS.

ShAPee F. Davis
701b Cloverdale Lane
Worthington. Ohio 43235

Dear Ms. Davis:

10. 6144617987

May 25, 1994
Dolores Buell
16910 Eat State Route 37
Sunbury. Ohio 43074

PACE 1

This letter is in~ to your recent inquiry pertaining to the lease of certain n::al property.
in an area comprising five (S) acres IIKm or less, the approximate center point of whicb
would be approximately 600 meters northeast of the intersection of State Route 37 and
County Line Road in Licking County, OhiOi the exact location to be agreed upon at the time
of lease negotiatioo.

I represent that I am owner of the reaJ estate and that I am the personal representative of the
esLaIe of Hugh Buell. my late husband, and dill the land is currendy leased to a tenant.
Any lease negotiated with Ms. Davis will be subject to the present tenant·s release of the
specified parcel and ~ment with specifications for usc of the land.

You have indicated that you, SbcUee P. Davis, have applied for the broadcast license of
WBRY-FM, Westerville, Ohio, and this letter is to confirm that should the Federal
Communications Commission award Silence P. Davis or any of its suocesson or assigns the~

construction permit, that I have a present aDd firm intentioo to negotiate a lease with Shcllef
F. Davis this real property for purposes of constructiug a 300 to 400 foot tower (as
determined by the FCC) with antennas, lights, fencing (and such other equipment as required
by PCC. fAA, or otbcr federal. state or local authorities) includi08 ~Iatcd equipment and a
related equipment buildiol for what is necessary to proper operation of the equipment at the
$ite. Although this is not a Icase agreement we have previously discussed a lease rate of
tit\ten thousand dollan per year, payable quartaty and an initial term of 4 yean with seven
(1), four(4) year rmewals at your option. provided that upon renewal, the lease payments will
be adjusted hy • cost of living factor. The. terms would be subject to renegotiation hy
either party. tHing into consideratioo marbt cooditions at the time the FCC should award
the construction pennit.

This letter conveys my pregeIlt and firm inlentinn to lease to SheDee Ii. Davis the referenced
real property; however, this letter doca not in and of itself oomtitute a Icuc ag~ment, nor is
it II binding legallea!e or agreemeut OIl either puty. Any Jea3e terms that arc l1eRotiated
between us will be subject 10 tbe approval of my attorney.



,
Pap 2
May 15. 1994

Any final Icae agreement will be subject to complete and thorough financial review of the
qualifications of ShelJee F. Davis and subject to determiniftl that those qualifications ate

adequate to entering into a lon&-tenn 1eue agreement. Tbercfore, in consideration of one
dollar aDd other valuable consideration, receipt of wbidl is hereby acknowledged, I hereby
assure ShelJe1 P. Davis of my finn intention to neaotiatc a tease for a tower site if and when
she is awarded a license. This letter is intleDded to be a letter of intent and is not assignable.

Sincerely.

D.llo- Buell ~Pv) B,,-~

F..state of Hugh Buell, /J A d~ I TJ ~// O~t~.M.
Dolon:a J. Buell, &cddot~~ c.-r- ~

__2.. _



CERTIFICATE OF SERVICE

I, Stephen T. Yelverton, an attorney in the law firm of McNair & Sanford, P.A., do
hereby certify that on this 24th day of August, 1994, I have caused to be hand delivered or
mailed, U.S. mail, postage prepaid, a copy of the foregoing "Opposition to Davis Petition
for Leave to Amend" to the following:

Joseph A. Marino, Chairman*
Review Board
Federal Communications Commission
Room 211
2000 L Street, N.W.
Washington, D.C. 20554

James Shook, Esquire
Hearing Branch
Federal Communications Commission
Room 7212
2025 M Street, N.W.
Washington, D.C. 20554

Arthur V. Belenduik, Esquire
Smithwick & Belenduik, P.c.
1990 M Street, N.W.
Suite 510
Washington, D.C. 20036
Counsel for David A. Ringer

James A. Koerner, Esquire
Baraff, Koerner, Olender & Hochberg, P.c.
5335 Wisconsin Avenue, N.W.
Suite 300
Washington, D.C. 20015-2003
Counsel for ASF Broadcasting Corp.

Eric S. Kravetz, Esquire
Brown, Finn & Nietert, Chartered
1920 N Street, N.W.
Suite 660
Washington, D.C. 20036
Counsel for Wilburn Industries, Inc.


