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Special Advisor to Commissioner Chong
Federal Communications Commission
1919 M Street, N.W., Room 844
Washington, D.C. 20554

Re: GN Docket 93-252 (Implementation of Sections
3(n) and 332 of the Communications Act)
Ex parte Presentation

Dear Jill:

In response to questions that have come up in several meetings, we have
prepared and are enclosing for your information a single page summary of why we
think auctions should not apply to the frequencies on which RMD has already
constructed its network and, on a separate page, a summary of the alternative
licensing approach that we discussed which we think serves the Commission's
auction objectives, while not jeopardizing the tremendous investment that has
already been made in systems operating in the 900 MHz SMR band.

Also, for your information, a copy of a letter from Senator Frank R.
Lautenberg of New Jersey to Chairman Hundt expressing the Senator's concerns
regarding this matter is enclosed.

A copy of this submission will also be submitted today to the Secretary's office
for the public record.

~ tullAjIJA /

nathan L. Wiener ~r-o-l~
Attorney for
RAM Mobile Data USA Limited Partnership

Enclosure

cc: FCC Secretary, Ex parte file in GN Docket 93-252 ~o. of Copies rec'd
lIst ABCDE ----
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AUCTIONS SHOULD NOT APPLY TO AN ALREADY
CONSTRUCTED NATIONWIDE MOBILE DATA NETWORK

Years Qf PriQr Investment and Operation Under FCC AuthorizatiQn ShQuld Be
Taken Into AccQunt. Since 1989, RMD has invested nearly half a billiQn dQllars; it serves
Qver 7,500 cities and tQwns, 90% Qf the U.S. urban pQpulatiQn, mQre than twQ thirds Qf
the pQpulatiQn nationwide. The netwQrk cannQt functiQn withQut secQndary sites,
which were built with the CQmmissiQn's blessing, nQr can service be maintained
withQut cQmpleting the build Qut Qf the network.

The auction of the frequencies on which RMD operates would give RMD a
Hobson's choice: attempt to buy back the frequencies on which it is already Qperating
(and which in almost every case, it had tQ purchase from lottery winners) Qr lQse the
viability Qf all that it has built because of its inability to provide the natiQnwide
coverage Qn which its service has been predicated from inception.

AuctiQns DQn't Work When So Much Existing Investment Has Already Been
Made. At an auctiQn, RMD's investment becQmes a handicap. RMD cannQt pull back
the mQney it has spent on CQnstructing infrastructure and spend it on auctiQns.
Competitors of RMD can bid MTA by MTA; they only have to blQck RMD in one
lQcation tQ prevent its system frQm being nationwide, at worst, they will force RMD to
use the investment it has earmarked for further cQnstructiQn Qn auction fees.
SpeculatQrs in spectrum, also nQt saddled to sunken investment in existing
infrastructure, could purchase frequencies to make the completion of RMD's system
impossible and force the existing network to be sold at pennies on the dollar.

Auctioning Frequencies On Which RMD's System Operates WQuId Be CQntrary
to Policy. Ordinarily, auctiQns are seen as revenue generating and communicatiQns
policy neutral. All participants are new entrants; the winner is presumed to be the one
who will make the best use Qf the spectrum; the losers lose nothing and are able tQ
invest elsewhere. Even those who have previously made application fQr spectrum
Qrdinarily may be able to claim little tangible loss. But here, there is nationwide
infrastructure, 500 jQbs, almQst $500 million in investment, other businesses who use
and benefit from the service and who have made their own investment in associated
equipment, related equipment vendors and network integrators. There is better part of
a decade of work Qn a highly innovative, spectrally efficient communications network
that all lies in the balance.

AuctiQns Are Not Required by Statute and WQuid Be Contrary to Legislative
Intent. The Commission is not required by statute to auction the frequencies on which
RMD operates. Threshold qualifications are supposed to be used tQ avoid auctions and
mutual exclusivity when possible. 47 U.s.c. § 309(j)(6)(E). The Act is intended to
encourage "the development and rapid deplQyment of new technQlogies, products, and
services fQr the benefit Qf the public, including those residing in rural areas, without ...
delays." 47 U.s.C § 309G)(3)(A). Effecting an auction pQlicy that could result in the
dismantling of a natiQnwide network that has been the single most effective use of the
spectrum in question does not serve this purpose.
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WIDE-AREA SYSTEMS CAN BE ALLOWED TO CONVERT THEIR
LICENSES TO MTA-WIDE-AREA AUTHORIZATIONS, WHILE STILL

ALLOWING FOR MOST OF THE SPECTRUM TO BE AUCTIONED

It is possible to allow wide-area systems, such as RMD, to complete their wide-area
networks, while at the same time allowing for much of the 900 MHz SMR spectrum to be
made available to new entrants on an auction basis, as follows:

Protect What Is Built. All primary and secondary channels licensed as of August 9,
1994, should be protected. In each MTA, incumbent licensees should be allowed to convert
their licenses to a wide-area license within an area defined by the aggregate contour of the
co-channel protection areas of their primary and secondary channels. Within this area,
addition and modification of sites and changes in channelization plans would be
permitted.

DQn't Create Mutual Exclusiyity or AuctiQns Qn Frequencies In Which a Wide-Area
System Already Exists and NQ Other Could Be Created. If the aggregate coverage area
defined abQve encompasses more than 25% of the pQpulatiQn Qf that MTA, the licensee's
existing system WQuid be deemed as an MTA wide-area system and the licensee CQuld .
CQnvert its licenses to an MTA wide-area license, with rights tQ add, mQdify, etc., as
available to Qther wide-area MTA licensees. In addition to being a fair measure of initial
wide-area implementation, the 25% is relevant to the extent that the Commission employs
a 75% ultimate population coverage requirement (after ten years of cQnstructiQn) fQr the
MTA, as it has for narrowband PCS.l If a new entrant would be precluded from achieving
75% population coverage on the ten channel blocks in question, there is no basis for
granting such an entity a wide-area MTA license Qn those frequencies. AccQrdingly, nQ
mutual exclusivity as to that channel blQck would exist among applicants whQ could
develop an MTA wide-area network. When mutual exclusivity dQes not exist, the law
does nQt permit auctions.

In limited instances in which more than one incumbent has 25% coverage in the
same MTA and on the same ten-channel block and each seeks tQ expand, they WQuid be
required to frequency coordinate for future expansion on co-channel frequencies within
the MTA; if they could not agree, the two incumbents would bid against each other for
expansion rights.

Incumbent licenses who convert to MTA wide-area licenses would be required, Qver
time, tQ cover 75% Qf the MTA population, as would new MTA licensees.

AuctiQn All Frequencies in All LQcatiQns on Which Wide-Area Systems Do Not
Already Operate. Ten channel blocks which: (i) have been returned to the CQmmission,
(ii) are licensed to systems that do not already have 25% coverage, or (iii) for which the
incumbent licensee dQes not elect to CQnvert tQ MTA licensing WQuid all be available for
new entry, subject to auction.

1 The narrowband pes rules have an alternative test of 50% geographic coverage, but such an area coverage
test would not make sense if it does not include major population centers, as would be the case on 900 MHz SMR
systems on frequencies in which systems have already been built by and licensed to others in the major urban
DFA areas.
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Mr. Reed Hundt
Chairman
'ederal Communications Commission
1919 H Street, NW
washington, D.C. 20554

Dear Mr. Hundt;

A~II~OPRlATlONS

8UDGIT

INVIIlONM!NT AND 'U8l.1C WOlll(S

SMAL.1. BUSINISS

HELSINKI COMMISSION

I wa. recently informed of an Auret 9 new. release ~ your
aqency announcinq ~he Third Report an Order on commercial mobile
radio services, including 900 maqahert. (KH.) Specialized Kobile
RadiO (SKR). Because a constituent important to my Sta~. may be
aeverely impacted by the Pederal Communications Commi.aion's
(FCC) decision on the 900 MHz Phase II licensinq proceedinq, I
re.pectfully requeat you to review this ma~ter.

RAM Mobile Data USA Limited Partner.hip ("RHO"), based in
Woodbridge, New Jerley, employs apprOx1matelr 400 individual. in
my State and has invested almoat half a bill on dollars in
developing and operating a two-way d1qital mobile data
communications network. MD a.rves more than two thi.rds o~ the
nation'! population and thu., provide. a vital link in our
country's information infra.t~ucture.

Although the news release stated that incumbent SKa
licensees (such as RMD) generally should be permitted to continue
operating under their current authoriaations, the release 4081
not addr.as secondary channel authorizations or the ability of
existing systems to comple~e the build-out of their .y.~em••
Existing secondary channels and further expansion are es.ential
to the continuinq wide-area operation of RKC'. network because
they enable the company to extend and intenlify cov.~.ge. In
major urban areal, RHO'. sYltem could not function without these
.Qcondary channel.. Therefore, by allowing the frequencies upon
which RMD operate. to be open to competitive bidding, this
decision may inadvertently thwart your stated qoal of enhancinq
the Ability of SHa provider. to compet. with cellular and PCS.

Thank you in advance for your consideration of thia matter.

Sincerely,
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