
EX PARTE OR LATE FILED
DOCKET FILE COpy ORIGINAL

@ Cincinnati Bell
Telephone®

P.O. Box 2301
Cincinnati, Ohio 45201

September 1, 1994

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, NW, Room 222
Washington, DC 20554 . ~.;/.'.:_,., /..~';": :k·:t;";2·t..-~\1

'J: :Y:i"1C'1 ~r-r

RE: Bx-Parte Pre••ntation
Cincinnati Bell Telephone's Petition for Waiver
of Section 24.204 of the Commission's Rules to
Permit Full Participation in Broadband PCS
License Auctions

AND
Cincinnati Bell Telephone's Request for Stay
in the matter of Amendment of the Commission's
Rules to Establish New Personal Communications
Services: and Implementation of Secltion 309 (j)
of the Communications Act - Competitive
Bidding, Dockets 90-314/& 93-253

Dear Mr. Caton :

In accordance with Commission rules governing ex-parte
presentations, please be advised that today, Mrs. Debby Disch,
Vice-President-Marketing and Strategic planning, and Tom Taylor,
Counsel for Cincinnati Bell Telephone, met with Commissioner
James Quello's Staff Associate, Ms. Lauren Belvin. The
discussions covered issues associated with the above referenced
proceedings. Cincinnati Bell Telephone's position on such issues
are of public record.

I am filing two copies of this letter and the corresponding
documents in accordance with Section 1.1206 (a) of the
Commission's rules. Please contact Mrs. Lynda Breen, Federal
Docket Manager on (513)397-1265 if you have any questions.

Sincerely,

Attachments

No. of Copiesrec'd~listABCDE .



201 E. Four1h St.. 102 - 310
P. O. Box 2301
CincinnaII. Ohio 4S201·2301
Phone: (5131317·1210
Fax: (5131241·9115

July 21, 1994

Mr. William F. Caton, Acting Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

In the Matter of:

Cincinnati Bell Telephone Company's
Petition for Waiver of Section 24.204
of the Commission's Rule. to Permit
Full Participation in Broadband PCS
License Auctions

Dear Mr. Caton:

RECEIVED

~1.

Enclosed ple.se find an original and six copies of the
Cincinnati Bell Telephone Company's Petition for Waiver, in the
above referenced proceeding.

Please date stamp and return the enclosed duplicate copy of
this letter as acknowledgement of its receipt. Questions
regarding this document should be directed to Ms. LYnda Breen at
the above address or by calling (513) 397-1265.



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of )
)

ClDdnnati Bell TeIepIaoDe C..pany's )
Pedtioo for Waiver of Sectioa 24.204 )
of the Commission's Rules to Permit )
Full Participation in Broadband PeS )
Llcease Auctions )

Pl'fn]ON FOR WAIVER

Pursuant to Section 1.3 of the Commission's ndes, I Cincinnati Bell Telephone

Company ("CBT") hereby requests a waiver of the cellular eligibility restriction set forth in

Section 24.204 of the Commission's ndes.2 Section 24.204 restricts entities holding

"attributable cellular interests" from obtaining more than 10 MHz of broadband PCS

spectrum in the same areas that they provide cellular service.3 As applied to CBT, this

restriction is completely unreasonable. Accordingly, CBT requests a waiver of Section

24.204 so that it may bid on and obtain the same amount of broadband PCS specuum as

any other entity without such attributable cellular inrerests.

I 47 CFR § 1.3

2 47 CFR § 24.204

3 An"attributable cellular interest" is defined as owuersbip of 20 percent or more in
a cellular license that covers 10 percent or more of the population in a given PCS
service area.



I. BACKGROUND

CBT currently holds a noncontrolling, minority limited partnership interest in the

Cincinnati SMSA Limited Partnership (the "Partnership"), which was formed in 1982 to

market, service and operate a cellular mobile telephone business in the geographic triangle

bounded generally by the cities of Cincinnati, Columbus and Dayton, Ohio. The respective

percentage interests of the general and limited partners in the Partnership as of the date of

this Petition are as follows:

General PII1DCQhjp Interests

Ameriteeh Mobile Phone Service of Cincinnati, Inc. 40.000%

I Jmjted pvmmbjp Iprcn;sts

Ameriteeh Mobile Phone Service of Cincinnati, Inc.
Cincinnati Bell Cellular Systems Company
Sprint Cellular Company
Champaign Telephone Company
GIT-Cell, Inc.

12.723%
45.008%

1.200%
.244%
.825%

On June 13, 1994. the Commission released a MCIDS!TII!dum Opinion ag1 Order in

GEN Docket No. 90-314." The Mmpapdym OJpjDion apd Order was adopted in response to

67 petitions for recoDSideration aDdIor clarification of the roles and policies adopted in the

Commission's October 22, 1993 Second Report mI Order.s Among the roles adopted in the

.. Amgdmpt of the Cpmmigion's Bille to eehlilb New Pmona1 Cmmpupis,rions
Services, GEN Docket No. 90-314, MC'Dnn"'"m Opinion am Order, released JUDe
13. 1994.

S Second Baart and Order, GEN Docket No. 90-314, released October 22, 1993.
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Second Report and Order was the cellular eligibility restriction set forth in Section 24.204 of

the rules, which prohibits entities holding attributable cellular interests (k, an ownership

interest of 20 percent or more in a cellular license that covers 10 percent or more of the

population in a given PCS service area) from obtaining more than 10 MHz of broadband

PeS spectrum in the same region as their attributable cellular interests.

On December 8, 1993, CST and several other telephone companies filed a Joint

Petition for Reconsideration6 of the Second Report and Order asking the Commission to

reconsider the cellular eligibility restriction. The joint petitioners argued that the cellular

eligibility restriction should apply only to entities that control cellular operations; not to

entities that merely hold non-controlling, minority interests in such operations.

Notwithstanding the joint petitioners' arguments, the Memorandum Opinion and Order

affirmed the 20 percent cellular attribution staDdard adopted in the Second Report and

Qnkr.'

D. PURPOSE OF THE ELIGIBB..ITY RESTRICTION

The Commission believes that PeS aDd cellular licensees serving the same area will

compete on price and quality of service, aDd that competitive benefits might be reduced if

cellular licensees are permitted to acquire PeS licenses within their service areas.1 At the

6 See, Petition for Bm-Hrrr'ion of Qii 5" I.... Compapy. Cjpcjgnatj Bell
Tel.hone CngpDY, In" C9!W!l*H Ie'sr'" Cfl'DDIIlY. MUljgton
Ielepbonc CO"DY, apd Roseville Telgboac Company, GEN Docket No. 90-314,
filed December 8, 1993.

, Memorandum Opinion am Order, at parapaph 111.

8 Notice of Prop>sed RulcmakjD&, GEN Docket 90-314, at para. 63-64.
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same time, the Commission recognizes the expertise that cellular licensees could bring to

PeS markets and that many entities holding non-controlling interests in cellular licensees

create little potential for anticompetitive behavior.9 In order to balance its fear of anti-

competitive conduct on the one hand, and its desire not to foreclose entities holding non-

controlling, minority cellular interests from participating in PeS on the other hand, the

Commission adopted an arbitrary 20 percent cross-ownership attribution standard, pursuant to

which entities with 20 percent or greater ownership of a cellular operator will be limited to

one 10 MHz BTA license for broadband PeS in the same region as their attributable cellular

interests. 10

m. SECTION 24.204 IS UNIlEASONAilLE AS rr APPLIES TO CBT

As discussed above, CRT currently holds a non-conttoUing 4S percent limited

partnership interest in the CincinDati SMSA Limited Partnership (the "Partnership").11

As a limited partner, CRT's investment in the PartDership is purely passive. Under the

Partnership Agreement and Delaware law, 12 CRT has no right to participate in management

and no voting power. Consequently, CBT has no ability to affect the Partnership's

9 Second Report apd Order, at para. 107.

10 Mmmpgtum OjIjnion ,wi oar, at para. 106.

11 As a result of this minority limited parmmbip iDIIftst, Section 24.204 prohibits CBT
from obtaining more than one 10 MHz BIlk TI'IdiDI Area ("BTA") license in the
Cincinnati area, and reDden CRT completely a.upble for any of the 30 MHz Major
Trading Area ("MTAIt) licenses in the CiDciDaati area. Without this restriction, CBT
would be entitled to obtain up to 40 MHz of PeS spectrum in the Cincinnati area.

12 The Partnership is a Delaware limited partDerShip and, therefore, is subject to
Delaware law.

- 4-



operations and no ability to engage in the type of anticompetitive conduct the Commission is

trying to avoid through Section 24.204. This is especially true in CBT's case where the

general partner ~, Ameritech) holds a 52.723 percent interest in the Partnership and,

therefore, has total control over the Partnership's operations.

Application of Section 24.204 to CBT would be unreasonable under these

circumstances. Whatever potential anticompetitive problems the Commission is seeking to

avoid could result only from control of a cellular operation, not from holding a non

controlling, minority limited partnership interest in such an enterprise. There is no

difference in tenns of control between an entity with less than 20 percent ownership and an

entity with greater than 20 percent ownership where both are limited partners and another

entity holds the controlling general partnerShip interest. Yet Section 24.204, if applied to

CBT, would afford CBT rights that are vastly inferior to those afforded other entities with

less than 20 percent ownership. The 20 percent cellular attribution threshold is clearly an

arbitrary standard which bears no relationship whatsoever to the actual degree of control

exercised by CBT over the Partnership's operations. Moreover, it unfairly discriminates

against CBT, does not serve the public interest, and is contrary to the Commission's goal of

fostering competition in the wireless telecommunications market.

CBT notes that the Commission bas seen fit to adopt more realistic attribution

standards in other situatioDS. For example, the Commission adopted a much higher

attribution standard for determining when businesses owned by minorities and/or women

- 5 -



will be eligible to bid on spectrUm in the Entrepreneurs' Blocks.13 Under the Commission's

rules, a minority and/or women-owned business remains eligible to bid in the Entrepreneurs'

Blocks so long as it maintains ownership of at least 50.1 percent of the equity and 50.1

percent of the voting interests. Non-minority investors are permitted to own up to 49.9

percent of the company's equity and up to 5 percent of its voting interest.14 If this same

standard were applied to CDT for purposes of the cellular eligibility restriction, CDT would

be well within its limits since CBT only owns 45 percent of the Partnership's equity and has

no voting power whatsoever.

The Commission also adopted a higher atttibution standard for the ownership of

broadcasting stations by other broadcasting stations or newspapers. TIle broadcasting

ownership rules bar only "cognizable" interests. Where a single entity holds more than SO

percent of the voting stock, no minority interest is cognizable. IS CBT is within this limit as

well since the sole general partner ~, Ameriteeh) owns more than SO percent of the

Partnership.

13 See, ImDkaPm'tjgp of SIctjon mjl of. C9PPIMnk'tjoge Act - C9IIII!!ritjye
Bjddinl, pp Docket No. 93-253, Fjfth Bcpon agd Qrdcr, released July 15, 1994, at
para. 160.

14 47 C.F.R. § 24.709

IS 47 C.F.R. §73.355S, aDd notes.
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IV. THE PUBLIC INTEREST

The public interest favors the grant of a waiver. The Commission has already

acknowledged the benefits to consumers from permitting local exchange carriers like CBT to

.participate in PeS. 16 CBT has the resources and technological expertise to foster the rapid

deployment of PeS in its service territory. Indeed, CBT may represent the best opportunity

to bring PCS services rapidly to consumers. Moreover, CBT may well be able to offer a

broader range of PeS services at a lower cost than any other potential licensee. Therefore,

arbitrarily restricting CBT's entry into PeS would harm consumers by limiting the number of

viable competitors in the wireless telecommunications market. In short, application of

Section 24.204 to CBT would not promote competition.

In order to remain competitive, CBT must have the same opportunity to provide PeS

as cable companies, competitive access providers and other entities. Without the opportunity

to fully participate in PeS, CBT may not be able to offer its customers the full range of

telecommunications services made possible by the wireless revolution. 'Ibis would be

detrimental not only to CBT, but to the public as well.

v. RELIEF REQUESTED

For all of the foregoing reasons, CBT respectfully requests a waiver of Section

24.204 of the Commission's rules so that CBT may bid on and obtain the same amount of

16 Second Repon ,00 Qrdcr, at para. 126.
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broadband PCS spectrum in the Cincinnati area as it would otherwise be entitled to, but for

its investment in the Cincinnati SMSA Limited Partnership.

Respectfully submitted,

FROST & 1ACOBS

By ~Z~
William D. Baskett
Thomas E. Taylor
Christopher 1. Wilson

~oo PNC Center
201 East Fifth Street
Cincinnati, Ohio 4S202
(SI3) 6S1-6800

Attorneys for Cincinnati Bell
Telephone Company

Dated: 1uly 21, 1994

0117421.01
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201 E. Fourth St.. 102 - 310
P.O.b2301
Clncinnlti. Ohio 45201·2301
Phone: (5131397.1210
Fax: (513) 241-9115

July 21, 1994

fEDelW.QWlaJWOO"MLSSK>N
CJlA:EeJ:SECAETARY .

)
)
) GEN Docket No. 90-314
) RM-7140, RM-7175, RM-7618
)
)
)
) PP Docket No. 93-253
)

In the Matter of:

Mr. William F. Caton, Acting Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

Amendment of the Commission's Rules
to Establish New Personal
Communications Services: and

Implementation of Section 309{j)
of the Communications Act 
Competitive Bidding

Dear Mr. Caton:

Enclosed ple••e find an original and six copies of the
Cincinnati Bell telephone Company's Request For Stay, in the ab?ve
referenced proceedings.

Please date stamp and return the enclosed duplicate copy of
this letter as acknowledgement of its receipt. Questions regarding
this document should be directed to Ms. Lynda Breen at the above
address or by calling (513) 397-1265.

Sincerely,

Q~en.~-u(J
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FEDERAL COMMUNlCA110NS COMMISSION

W......., D.C. 20!54

III the Matter of )
)

A.JDea4!'MUt of tile em- ' d.'s Rules )
to Bstablllh New Per"'" Comnn'lllkatioDs )
Senices; and )

)
............. of Sectt. 319(1) of )
the CoIIImmdc:atioDs Act - Ccwpedti,e )
BidcIIDI )

GEN Doeket No. 98-314
RM-7140, RM-7175, RM-7618

PP Docket No. 93-253

'IOUISI' ma STAY

FROST & JACOBS

William D. Butett
1bomIs E. Taylor
Christopher J. Wilson

1500 PNC Center
201 East Fifth Street
CiDciDDati, Ohio 45202
(513) 651-6800

Attomeys for CinciDDati Bell
Telephone Company

Dated: July 21, 1994
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...... tbe
FEDERAL COMMVNICATIONS COMMISSION

W-bfnIton, D.C. 20554

ID the Matter of

ImpIemeataUon of SedJIm 389(j) of
tile CommIlllialdoDs Act - CompetItive
BJddiD&

)
)
)
)
)
)
)
)
)

GEN Docket No. 98-314
RM-71., RM-717S, RM·7'18

pp Docket No. 93-253

'1QUI8T lOll STAY

CiDcimJati Bell Telephone Company ("CBT"), by its attorneys, hereby requests that

die Commission stay die effectiveness of its JuDe 13, 1994 M"'M!1P'n'P QpiDioD """ Order

(the "PCS Order") in the PersoDal COlDDlUDicatioDs Services (PCS) proa"efing,l or, in the

alternative, stay die effectiveness of its Fifth Report epd Order (the "Competitive Bidding

Order") released July IS, 1994 in die Competitive Bidding proceedinr as it relates to the

PeS service areas where the CinciDDati SMSA Limited PutDership currently provides

cellular service.3

1 In tbc MMw of Azm'-Rt ,of die c...jpigp's Bu" to Behle tlew PenoDal
Qeppppiseriee $tryt" GEN Doc:bt No. 90-314, RM-7140, RM-717S, RM-7618,
Mmpnppdmp QRijoD III! 0nIer, released.JuDe 13, 1994 (the "PCS Order").

2 In tbe M.. of J.....es1sm gf Sn1im 309(j) of tbc Cqppmjqtjsp Act 
IgJcmpqtriqp of C'''IWi'iye JMHiW. PP Docket No. 93-253, Fifth Report 1M
QI:sk[, released July 15, 1994 (die "Competitive Bidding Order").

3 The CiDcinDati SMSA I ·mad PIrtamIUp operata a cellular mobile te1epboDe
business in the posraphic triaDgIe bouDded geDm1ly by the cities of CiDciJmati,
Columbus and Dayton, Ohio.



I. SUMMARY

On July 1, 1994 CBT filed a Petition for Review in the United States Court of

Appeals for the Sixth Circuit challenging the legality of the cellular eligibility restriction

aftirmed by the Commission in the PeS Order. The cellular eligibility restriction prohibits

entities holding interests of 20 percent or more in cellular liceDses covering 10 percent or

more of the population in a given PeS service area from obtaining more tban 10 MHz of

broadband PeS spectrum in tbat PCS service area.5

CBT, through its affiliate CincinDati Bell Cellular Systems Company ("CBCS"),

cummdy holds a 45.008 percent interest, as a limited partDer, in the Cincinnati SMSA

Limited PartDership, which operates a cellular license covering more tban 10 perceDt of the

population in the CiDciDDati Major Trading Area (MTA). As a result oftbis minority limited

partnership interest, CBT is proIubited from obtaining more than ODe 10 MHz Basic Trading

Area (BTA) liceDse in the Cincinnati area, and is completely iDeligtble for any of the 30

MHz MTA licenses in the Cincinnati area. The Cincinnati SMSA Limited PartDership is

currently the subject of a dissolution proceeding in the Delaware Court of Chancery.

Depending on the outcome of that proc«ding, the cellular interests which currently make

CBT subject to the cellular eligibility restriction may well be liquidated.

The Competitive Bidding ()r(kr establishes auction procedures for awarding

broadband PeS liceDses. While the Competitive Bidding Ordu does not specify the date

4 See, nOOi-'i Bel' Yd.- Q,PRY y, f""nl Opppmjptjqw CmamiMiOD
"'" die UDiW Z 2 5 ofAnriq, CaIe No. 94-3701, Pedtjon for Review of an Order
of the Federal Onm'ftisatioos C'!'IIDjgjqn, filed July 1, 1994.

5 See, 47 CPR §24.204.
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tbese auctions will begin, it does indicate that the 30 MHz MTA liceuses will be auetioDed

first. 6 As a result, it seems higbly unlikely tbat eitber the appeal of the PCS Order or the

dissolution proc«ding will be fiDally adjudicated before the auction process begins.

Accordingly, CBT hereby requests a stay of broadband PeS auction process (as it relates to

the PeS service areas where the Cincinnati SMSA Limited Partnersbip currently provides

cellular service) pending the outcome of CBT's appeal and the Delaware dissolution

proceeding.

D. STANDARD FOR GRANT 01' STAY

CBT satisfies the test set forth in VirJiJie PeImIcgm JobIm Agncletjpn y. Federal

Power Ompnjyjgn' aDd Wghjnpm Metlemoli1ln Aga Tpmjt Cgpmjpjgn v. Holjday

Tours. IDe.,· as to wilen a stay is warrauted. The test requires four factors to be evaluated:

(1) the likelihood of the reqnesring party's success on the merits; (2) the likelihood that

irreparable balm to the reqnesting party will result in the abseDce of a stay; (3) the absence

of balm to other interested penies in the event tbat the stay is graDted; aDd (4) the extent to

which the stay serves the public iDrerest.9 Wbere consideration of factors two through four

favor the grant of a stay, the requesting party must show only tbat serious questions have

6 Competitive Bidding Order at para. 37.

, 159 F.2d 921. 92S (D.C. Cir. 1958) ("VkJipje Jobbers").

• SS9 F.2d 841 (D.C. Cir. 1977) ("W.eIJiNton Tpm").

9 VDini'1obbm at 915; WphiDI'9" TPD'jt at 843.
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been raised with respect to the merits. 10 An evaluation of the four factors as follows shows

tbat the broadband PeS auctions for the CinciDDati area licenses should be stayed pending the

outcome of CBT's appeal of the pes Ordo and, if necessary, pending dissolution of the

Cincinnati SMSA Limited Partnership.

m. IJXEI,mOOD OF SUCCESS ON THE MERITS

A. AgwI of tile res Order

As mentioned above, CDT holds a non-coDtrolliDg limited partDership interest in the

CinciDDati SMSA Limited Partnership (the "Partnership")11 and, therefore, is adversely

affected by tbe cellular eligibility restriction. The Commission's purpose in adopting this

eligtbility restriction was to reduce the potential for unfair competition by limitiDg the ability

of cellular operators to bid for PeS spectrum in areas where they provide cellular service. 12

In its appeal of the PeS 0rtJu, CBT will show that the cellular eligibility restriction

Deedlessly and arbitrarily precludes non-controlling, minority cellular investors like CDT

from fully participating in PeS, and does not furtber the purpose for which the role was

adopted.

10 WaPjgtgn Tmwjt at 843.

11 As a result of this miDority limited pII1Dmhip iaIest, Section 24.204 prohibits
CDT from obtaininl:more tbID ODe 10 MHz BTA lic:eDIe in the CiDciDDati area, and
renders CBT completely iDeIip,le for any of die 30 MHz MTA JiceDses in tbe
CiDciDDati area. Witboat this restriction, CBT would be entitled to obtain up to
40 MHz of PeS spectrum in the CiDciIDti area.

u Second Rcport: ,00 Order, GEN Docket No. 90-314, at para. lOS.
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Whatever potentiallDticompetitive problems tbe C()IDJDission is seeking to avoid

could cmIy result from control of a cellular operation, not from holding a non-coutrol1ing,

minority interest in such an enterprise. As a limited partner, CBT's investmeDt in the

PartDersbip is purely passive. UDder tbe Partoership Agreement and Delaware law,13 CBT

bas no right to participate in JDIlJIgeDlent and no voting power. Consequently, CBT has no

ability to affect the PartDersbip's operations and no ability to engage in the type of

anticompetitive coDduct the CommiMion is trying to avoid through Section 24.204. This is

especially true in CBT's case wbere tbe general partner ~, Ameritech) holds a 52.723

pe.rcent interest in the PartDership aDd, therefore, has total control over the PartDersbip's

operations.

'Ibe arbitrary 20 percent staDdard adopted by tbe Commiqion unfairly discrimiDates

apinst CBT as the holder of a DOl1-COIItl'Olling, minority iDrerest in tbe PartDersbip. It is an

arbitrary staDdard which bears no relatioDship whatsoever to the actual degree of control

exercised by CBT over !be Partoership's ceUuIar operations. Tbere is no difference in terms

of CODb'OI between an CIItity with less than 20 percent ownership and an entity with greater

than 20 percent ownership wbere both are limited partDers in a given cellular operation and

another entity holds the controlling general partDerShip iDterest. 'Ibis is precisely the

situation CBT faces as a result of its limited partDerShip iDI'erest in the PartDersbip, yet the

Commission's arbitrary rule would afford CBT rights that are vastly inferior to those

afforded other entities with less than 20 percent ownership.

13 'Ibe PartDersbip is a Delaware limited partDerShip and, therefore, is subject to
Delaware law.
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CBT recopizes that the Commission will likely hold a different view with respect to

the merits of CBT's appeal, given that the Commission authored the PeS Ordtr. CBT

submits, however, that the likelihood of its success on the merits warrants the grant of a

stay. In any case, CBT raises serious legal issues which, when considered in conjunction

with the likelihood of irreparable harm. the abseDce of harm to other parties, and the public

interest, clearly warrant the granting of a stay.

B. PwIIp, DIn plgdoa PmcIMiw

In addition to CBT's appeal oftb.e PeS Ord.u, CBT has initiated a proceeding in the

Delaware Court of CbaI'Q!l'Y seeking dissolution of the PartDership.14 The PartDership was

formed in 1982 to market, service aDd operate a celluJar mobile te1epboDe busiDess in the

geographic triaDgle bounded generally by the cities of Ci:DcinDati, Columbus and Dayton,

Ohio. The respective percentage interests of the geueral and limited partners in the

Partnership as of the date of this request are as follows:

Ameriteeh Mobile PhoDe Service of CiDciDDati, Inc. 4O.000~

Ameritech Mobile Phone Service of CiDciDDati, Inc.
CiDciDDati Ben Cellular Systems Company
SpriDt Cellular Company
Cbampaign Telephone Company
GIT-cen, Inc.

12.723%
4S.008~

1.200~

.244%

.825%

14 See, CiDsinNri leU Qd"'IaJ: SD'mn' PIPPY y, AJ1W"itrsh Mobile PboDc Smice
of CiPiie'i. IDe" eta 11., Civil Action No. 13389, Court of ChaDcery, State of
Delaware, in IDd for New Castle County.
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The Complaint requests that the Court enter an order dissolving the Partnership, aDd

appointing a liquidating trustee with full power to: (1) collect all money due the Partnership;

(2) pay all debts of the PartDerSbip; (3) sell the. property and assets of the PartDership,

iDcluding the sale of the Partnership in its entirety; and (4) distribute any surplus assets to

CBCS aDd the other limited partDerS ratably according to their respective iDterests. In the

alternative, should the Partnership not be sold in its entirety by the liquidating trustee, the

Complaint asks the Court to distribute to CBCS the liceDses aDd assets to provide cellular

te1ephoDe service in the CiDcinnati and SUI'I'OUDding areas pursuant to the terms of the

PartDership Agreement.

CBT submits that UDder Delaware law the Court of CbaDcery is likely to enter an

order dissolving the PartDership. However, at this point it is unclear how the Partnership's

assets will be distributed among the partDerS or what the time frame for such distribution

will be.

IV. LIKELIHOOD OF IlUtEPARABLE IIAIlM

The Competitive Bidding OrtUr does not specify the date the broadbaJMt PeS auctions

will begin. It does, however, iDdicate tbat the 30 MHz MTA liceDses will be auctioDed

first. 15 Every iJMticadon is that these auctions will begin in the very near future. Thus, it is

highly unlikely that CBT's appeal of the PeS OrtUr, and the dissolution of the Partnership,

will be finally adjudicated before the broadband PeS auctions begin. Consequently, if CBT

is prohibited from bidding on any of the 30 MHz liceuses in the CiDciDnati area as a result of

15 Competitive Bidding Order at para. 37.
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its minority interest in the PartDership and, if the Court of Appeals subsequently strikes down

the ce11u1ar eligIbility restriction, CBT would suffer irreparable harm since its competitors

will already have acquired all the 30 MHz MTA liceDses available in tile Cincinnati area.

Similarly, if CBT is prohibited from bidding on any of the 30 MHz licenses in the CincinDati

area as a result of its minority interest in the PartDership and, if the PartDersbip is

subsequently dissolved such that CBT ends up without an attributable interest in the cellular

licenses currently operated by the PartDership, CBT will be essentially precluded from

participation in both PeS and cellular service. UDder these circumstances, the Commission

cannot go forward with the CiDciJmati area bfoadband PeS auctions without causing

irreparable barm to CBT.

If, due to the timinl of the auetiom, CBT is precluded from fally participating in

PeS, CBT would be placed at a tremeDdous disadV8lll:age vis a vis its competitors. Recent

paDel discussions coDducted by the Commission's PeS Task Force provide an iDdepeDdent

basis for this conclusion.. Most of the pnelists at tbose discussions agree tbat demand for

PeS, both as a complement to existiDg wireliDe te1ephoDe service and as a replacement

tbereof, will grow sharply 0DCe PeS is liceDIed IDd deployed. For example, the Personal

Communications Incorporated Association es:timates that PeS subscriptions will reach 8.55

million by tile end of the tint three years of service deployment aDd grow by 264 percent

between 1998 and 2003. 16 Tbat equates to a market peDetlation rate of approximately 3.1

percent by the end of the first tbree years aDd 10.4 percent by 2003. Similarly, Dr. C. J.

16 See, Panel No.1: PeS J)emand PredictioDs - Sta1aDeDt of Thomas A. Stroup,
President, Personal CQlDJDUDtcatiODS Industry Association, at p. 4.
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Waylan of GTE PersoDa1 COIIlJIlUDicatiODS Services estimates tbat by the year 200S total

wireless voice services - iDcluding both cellular and PeS - will reach some 30 percent of the

population. 1bis translates into a market penetration of approximately 70 percent of U.S.

households. I7 As a wireline carrier, CBT would be irreparably harmed if it is deDied the

opportunity to fully participate in this wireless revolution.

v. ABSENCE OF HARM TO OI'BER PARTIES

No other party will be barmed if a stay is granted. A stay would simply preserve the

status quo until the Court of Appeals has an opportunity to review the legality of the cellular

eligtbility restriction and the Partnership is dissolved. CurreDtly, there are DO entities

licensed to provide broadbIDd PCS. Thus, a stay would not give any party a jump on the

competition. No matter wbat the Court of Appeals decides with respect to the cellular

eligibility restriction, or wbat the Court of Cb'ncuy decides with respect to the dissolution

proC«"AUng, the Commission can begin the PCS auction process for the Cincilmati area

licenses without harm to any other party once those cases have been resolved.

VI. THE PUBLIC INTEItEST

The Yjgi". Jobbers court recognized that the stay of an administrative order raises

particular public interest CODCel'DS.II The Commission would err in assllming that the public

17 See, Panel No.1: PCS 1)emInd Predictions - Prepared Remarks of Dr. C. J. Waylan,
GTE Personal Communications Services, at p. 2.

11 YimiDja lobbers at 924.
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iDterest would best be served by starting the auction process prior to the Court's decision on

the legality of the cellular eligibility restriction and prior to dissolution of the PartDmhip. A

stay of the auction process for the Cincinnati area licenses will promote competition by

ensuring that eligibility restrictions are as D8ITOW as possible. Allowing CBT to participate

in the auctions will increase the number of bidders and, therefore, is likely to increase the

revenue generated by the auctions. 'Ibis is clearly in the public interest since auction

reveuues will be used to reduce the Federal budget deficit.19

The Commission bas acknowledged the benefits to COIISUDJel'S from permitting local

exchange carriers like CBT to participate in PeS.20 CBT bas the resources and teehDological

expertise to foster the rapid deploymem of PeS in its service territory. Indeed, CBT may

represent the best opportunity to bring PeS services rapidly to CODSUJDeI'S. Moreover, CBT

may well be able to offer a broader l'IDIe of PeS services at a lower cost than other

poteDtiallicensees. Failure to grant a stay would unnecessarily restrict CBT's eDtry into PeS

and harm CODSUmerS by excluding a viable competitor from the wireless te1ecommuDications

marketplace.

In order to remain competitive, CBT JDIJSt bave the same opportunity to provide PeS

as cable companies, competitive access providers and other euDties. Without the opportunity

to fully participate in PeS, CBT may not be able to offer its customers the fulll'lDle of

telecommunications services made possible by the wireless revolution. 'Ibis would be

debimental not only to CBT, but to the public as well.

19 See 47 U.S.C. I309(j)(8).

20 Second Rcpnt ,m Order, at para. 126.
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VB. CONCLUSION

CBT bas raised sipificant questions regarding the legality of the cellular eligibility

restriction set forth in the PeS Ort:kr. CBT has also shown that even if this restriction is

upheld by the Court of Appeals, CBT may still be able to participate in the auctions since its

iDterest in the PartDership may well be liquid.ted in the Delaware dissolution pl'OCC'trling.

These questions should be reviewed and resolved before the broadband PeS auctiODS begin

for licenses in the CiDcbmati area. Only through full aDd equitable operation of the legal

process can responsible and effective regulation be achieved.

WHEREFORE, good callie haviDI been shown, CBT rapec:tfully requests that the

Commission stay tile broIdbtnd PeS auction process (u it relates to the PCS service areas

where the CiDciDDati SMSA Limited PartDenbip amently provides cellular service) until

CBT's appeal of the pes (JrWr aDd tile Delaware dissolution proc«ding are resolved.

JACOBS

By ~
~~ -6----..~"-- _

~PNCCenter

201 East Fifth Street
CiD:inDati, Ohio 45202
(513) 651-6800

Dated: July 21, 1994
011".01
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AttorDeys for CiDciDDati Bell
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I, Judith A. Gardner, do hereby certify on this 21st day of
July, 1994, that I have caused a copy of the foregoing Cincinnati
Bell Telephone Company's Request For Stay to be mailed, via first
class United States Mail, postage paid, to the persons listed on
the attached service list.


